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COTJET  OF  APPEALS 


or  THE 


STATE  OF  NEW  YORK, 


IPlEtOyL     IFJEBRXJARY    TO    JXTITK,    1871. 


Joseph  Messneb,  Plaintiff  in  error,  v.  The  People,  Defend- 
ant in  error. 

Upon  the  return  of  a  writ  of  error  to  the  Oyer  and  Terminer,  the 
Supreme  Court  has  no  power  to  order  the  cause  to  he  heard  on  the 
reporter's  mmutes  taken  upon  the  trial  against  the  ohjections  of  the  pris- 
oner, although  no  hill  of  exceptions  had  been  made  or  returned. 
(Gboter,  J.) 

Upon  the  trial  of  the  prisoner  for  the  murder  of  his  wife,  a  witness  for 
the  people,  who  had  heard  cries  .proceeding  from  the  house  of  the  pris- 
oner in  the  night  preceding  her  death,  was  permitted  to  testify  whatT/ 
thesp  cries  indicated,  whether  the  person  was  crying  from  Joy  or  grief — 
Held  error,  and  that  the  question  called  for  the  coi^ecture  of  the  witness 
as  to  the  cause  of  the  cries,  and  not  for  a  description  of  them.  (Peck- 
ham  and  Allen,  JJ.,  contra) 

S^tements  made  by  the  deceased  shortly  preceding  her  death,  in  the 
absence  of  the  prisoner,  are  not  admissible  in  evidence  against  him. 

Where  the  record  failed  to  show  that  the  prisoner  was  asked  by  the  court, 
aAer  the  verdict  was  rendered  and  before  judgment  was  pronounced 
thereon,  what  he  had  to  say  why  judgment  should  not  be  pronounced 
against  him,  or.  that  any  opportunity  was  given  him  by  the  court  at  this 
stage  of  the  proceedings  for  that  purpose. — Bdd^  that  this  omission  was 
error,  for  which  there  must  be  a  new  trial.  (Pbckham  and  Allen,  JJ., 
earUra.) 
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Statement  of  case. 


"Wett  of  error  from  the  judgment  of  the  General  Term  of 
the  Supreme  Court  in  the  seventh  judical  district,  ^ifflrming 
the  conviction  of  the  prisoner  at  the  Monroe  county  Oyer 
and  Terminer. 

The  defendant  was  indicted  at  the  October  term,  in  1868, 
of  the  Oyer  and  Terminer  in  Monroe  county,  for  the  murder 
of  his  wife.  He  was  tried  at  the  April  term,  1869,  and  con- 
victed and  sentenced  to  be  hanged  on  the  4th  of  June,  1869. 
On  the  16th  of  June  a  writ  of  error  was  allowed  to  the  Oyer 
and  Terminer  and  a  stay  of  execution  granted. 

No  bill  of  exceptions  having  been  signed  or  sealed  as  pro- 
vided by  the  statute,  the  district  attorney,  at  a  General  Term 
of  the  Supreme  Court,  moved  that  court  that  the  argument 
for  a  new  trial  be  heard  upon  the  reporters'  minutes  taken 
on  the  trial.  The  counsel  for  the  prisoner  opposed  the 
motion,  but  it  was  granted.  The  case  was  argued  and  the 
judgment  of  the  Oyer  and  Terminer  affirmed,  and  at  the 
term  of  the  Oyer  and  Terminer,  held  October  22d,  the 
prisoner  was  again  sentenced  to  be  hanged,  December  10, 
1869.  December  9, 1869,  a  writ  of  error  with  stay  of  execu- 
tion was  granted  by  Judge  Grover.  Evidence  to  the  intro- 
duction of  which  defendant  objected,  is  sufficiently  stated 
in  the  opinion  of  the  court. 

JL  B.  Cha/niplamj  attorney-general,  for  the  people. 

George  E.  Itipsom^  attorney  for  plaintiff  in  error,  with  W, 
IL'Cheaeboro  andZ.  B.  Proctor  of  counsel,  insisted  that  the 
•record  must  show  that  defendant  was  in  court  and  asked  by  tie 
judge  presiding  what  he  had  to  say  why  judgment  should  not 
be  pronounced  against  him.  {Rex.  v.  Oeary^  2  Salk.,  630 ;  King 
V.  Speke,  3  Salk.,  358 ;  1st  Chitty  Crim.  Law,  700 ;  Comyn's 
Digest  "Indictment  N,";  Batscomb's  Case,  3  Modem  K., 
•206 ;  King  v.  Owrricky  2  Adolph.  &  EL,  266 ;  Safford  v.  The 
People^  Parker's  Crim.  K.,  vol.  1,  474 ;  Black.  Com.,  vol.  4, 
376  ;  Barbour's  Crim.  Law,  330 ;  1  Archbold  Cr.  Plead.,  180- 
1 ;  3  Am.   Cn  Law,  §  3197 ;   Dunn  v.  The  Com.^  6  Barr, 
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(Penn.),  381 ;  Hamilton  v.  The  Com.,  4  Harris  (Penn.),  129.) 
That  the  exceptions  to  admission  of  evidence  were  well  taken. 
(  Weeks  v.  Lowerre,  8  B.,  580 ;  Osgood  v.  Manhattan,  3  Cow., 
612 ;  Stanley  v.  Whitehead,  12  Wend.,  55 ;  People  v.  Har- 
tung,  17  How.,  Pr.  K.,  151.) 

Gboveb,  J.  The  case  shows  that  tlie  Supreme  Court,  upon 
motion  of  the  district  attorney,  ordered  the  cause  to  be  heard 
upon  the  reporter's  minutes  taken  upon  the  trial  of  the  pri- 
soner, at  the  present  term  of  the  court,  although  such  motion 
was  opposed  by  the  prisoner.  This  order  was  not  authorized 
by  law.  Section  21,  vol.  2,  R.  S.,  736,  gives  to  a  defendant, 
on  the  trial  of  any  indictment,  the  right  to  except  to  any 
decision  of  the  court  in  the  same  cases  and  manner  provided 
by  law  in  civil  cases,  and  provides  that  a  bill  thereof  shall  be 
settled,  signed  and  sealed,  and  shall  be  filed  with  the  clerk  of 
the  court  and  returned  upon  a  writ  of  error,  as  theretofore 
authorized  in  personal  actions.  The  cause  is  to  be  heard  upon 
the  exceptions  so  settled,  signed,  sealed  and  returned  upon 
the  writs  of  error,  and  the  law  does  not  authorize  the  substi- 
tution of  the  reporter's  minutes  for  these  exceptions.  The 
latter  are  to  be  carefully  settled  by  the  trial  court,  and  tlie 
performance  of  this  duty  by  the  court  is  equally  important  to 
the  due  administration  of  justice  as  any  other  with  which  the 
court  is  charged.  To  substitute  for  the  bill  of  exceptions, 
which  the  court  is  to  see  is  made  in  exact  conformity  with  the 
truth,  the  notes  taken  by  a  reporter  upon  trial,  unrevised, 
perhaps,  by  him,  and  certainly  not  corrected  by  the  court, 
would  be  hazardous  both  to  the  rights  of  the  people  and  the 
accused.  Such  a  practice  must  be  condemned.  It  is  a  dan- 
gerous departure  from  the  safe  course  furnished  by  statute. 
The  prisoner  was  compelled  by  the  court  to  have  his  cause 
heard  upon  this  paper,  and  the  judgment  of  the  Supreme 
Court  has  been  based  thereon.  It  is  manifest  that  the  plain- 
tiff in  error  might  have  come  into  this  court  and  procured 
the  reversal  of  the  judgment  of  the  Supreme  Court  aflSrm- 
ing   the  judgment  of   the    Oyer    and    Terminer,  leaving 
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the  latter  judgment  unreversed,  but  removed  into  the 
Supreme  Court  by  the  writ  of  error,  and  in  that  event  it 
would  have  been  the  duty  of  the  Supreme  Court  to  rehear 
the  case  upon  exceptions  properly  settled  by  the  court,  if  any 
such  were  returned  with  the  writ.  But  the  plaintiff  in  error 
has  not  adopted  this  course.  He  insists  that  the  minutes, 
having  been  substituted  for  the  bill  of  exceptions  by  the 
Supreme  Court  against  his  consent,  and  the  case  heard 
thereon,  he  has  the  right  to  waive  the  legal  error  committed 
by  the  Supreme  Court  in  substituting  the  minutes  for  a  legal 
bill  of  exceptions,  and  to  demand  the  judgment  of  this  court 
upon  the  question  whether  regarding  the  minutes  as  a  bill  of 
exceptions,  that  court  did  not  err  in  affirming  the  judgment 
of  the  Oyer  and  Terminer.  His  counsel  argues  that  the 
Supreme  Court  had  jurisdiction  to  hear  and  determine  the 
cause  when  brought  before  it  by  writ  of  error;  that  this 
included  the  power  of  determining  upon  what  papers  it 
should  be  heard ;  that  an  error  in  this  respect  did  not  deprive 
the  court  of  jurisdiction,  but  was  a  mere  legal  error  which 
the  party  against  whom  it  was  committed  was  at  liberty  to 
waive,  and  which,  after  waiver  by  such  party,  is  to  be  disre- 
garded. Without  passing  upon  this  question,  we  have  concluded 
that  in  this  case,  being  capital,  we  would  examine  the  minutes 
and  the  questions  presented  therein  in  a  manner  somewhat 
more  Kberal  than  upon  a  bill  of  exceptions  settled  pursuant  to 
the  statute,  so  far  as  the  exceptions  taken  to  the  rulings  of 
the  court  are  concerned.  Upon  the  trial,  the  counsel  for  the 
people  proved  by  a  witness  that  he  heard  cries  at  the  house 
where  the  prisoner  and  his  wife  (the  deceased)  lived  on  the 
Saturdaj^  night  preceding  her  death.  The  counsel  for  the 
people  then  asked  the  witness  what  those  cries  indicated, 
whether  the  person  was  crying  for  joy  or  what.  The  pri- 
soner's counsel  objected  to  this  question.  The  objection  was 
overruled,  and  an  exception  taken.  This  question  clearly 
called  for  the  conjecture  of  the  witness  as  to  the  cause  of  the 
cries  and  not  for  a  description  of  them.  The  former  was 
incompetent.     The  latter  was  not.     To  this  the  witness 
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answered  that  it  seemed  to  him  she  cried  for  help ;  that  he  did 
not  think  she  did  it  for  pleasure.  It  was  for  the  witness  to 
describe  the  cries,  so  as  to  give  the  jury  as  correct  an  idea  of 
them  as  possible,  and  then  for  the  latter  to  draw  such  infer- 
ences therefrom  as  in  their  judgment  were  warranted. 

The  counsel  for  the  people  introduced  Mrs.  Laird  as  a  witness, 
and  proved  by  her  that  the  prisoner  and  his  wife  came  to  her 
house  on  the  Sunday  preceding  her  death ;  that  the  witness 
examined  the  head  of  the  deceased  in  the  absence  of  the  pri- 
soner and  found  a  lump  thereon,  and  that  the  right  shoulder 
was  black ;  that  the  deceased  kept  threatening  all  day  to  get 
him  arrested.  There  was  an  objection  taken  to  this  evi- 
dence, but  from  the  papers  it  is  a  little  obscure  whether  it 
applied  to  tlie  whole  or  to  what  part  of  it.  What  the  wit- 
ness discovered  upon  examining  the  head  and  shoulder  of  the 
deceased  was  competent  evidence.  What  she  said  in  his 
absence,  whether  by  way  of  threat  or  otherwise,  was  incompe- 
tent. Its  effect  was  injurious  to  the  prisoner  by  creating  a 
belief  in  the  jury  that  he  had  inflicted  violence  upon  her, 
causing  the  injuries  discovered  by  the  witness. 

The  record  fails  to  show  that  the  prisoner  was  asked  by  the 
court,  after  the  verdict  was  rendered  and  before  judgment  was 
pronounced  thereon,  what  he  had  to  say  why  judgment  should 
not  be  pronounced  against  him,  or  that  any  opportunity  was 
given  to  him  by  the  court,  at  this  stage  of  the  proceedings,  for 
that  purpose.  This  omission  was  error.  It  deprived  the  defend- 
ant of  a  substantial  legal  right.  It  was  his  right,  at  this  stage, 
to  move  in  arrest  of  judgment  for  any  legal  defect  in  the 
indictment  or  other  proceedings,  to  show  that  the  verdict 
was  vitiated  and  should  be  set  aside  for  the  misconduct  of  the 
jury  or  for  any  other  legal  reason,  or  to  plead  a  pardon.  This 
has  been  the  settled  legal  rule  from  the  earliest  history  of  the 
common  law.  This  appears  from  the  case  of  The  King  v. 
Geary  (2  Salkeld,  630).  Geary  was  attainted  of  high  treason 
on  an  indictment,  to  which  he  pleaded  guilty.  Upon  error 
brought  to  reverse  this  attainder,  the  exception  taken  was 
that  it  did  not  appear  that  he  was  asked  what  he  had  to  say 
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why  jndgmeDt  Bhonld  not  be  given  against  him,  and  the 
report  of  the  case  shows  that  the  precedents  were  searched 
and  all  found  to  show  this  fact,  and  the  conrt  held  the  excep- 
tion good,  for  he  might  have  matter  to  move  in  arrest  of  judg- 
ment, etc.,  and  the  attainder  was  reversed.  This  case  arose 
in  the  reign  of  William  and  Mary,  and  the  report  shows  that^ 
the  law  had  for  a  long  period  been  that  it  was  a  substantial 
legal  right  of  the  prisoner  to  show  cause,  if  any  he  had,  why 
judgment  should  not  be  given  against  him  upon  a  verdict  or 
confession  of  an  indictment,  and  that  the  record  must  show 
affirmatively  that  the  court  had  given  him  an  opportunity  to 
exercise  it.  The  like  judgment  for  the  same  reason  was  given 
by  the  King's  Bench  in  The  King  v.  Spe&e  (3  Salkeld,  358). 
The  same  judgment  for  the  like  reason  was  given  in  a  case 
reported  Anonymous  3d  Modem,'265.  In  1st  Chitty  Criminal 
Law,  700,  it  is  said  that  "  it  is  now  indispensably  necessary, 
even  in  clergyable  felonies,  that  the  defendant  should  be  asked 
by  the  clerk,  if  he  has  anything  to  say  why  judgment  of 
death  should  not  be  pronounced  on  him,  and  it  is  mate- 
rial that  this  appear  upon  the  record  to  have  been  done,  and 
its  omission  after  judgment  in  high  treason  will  be  a  suffi- 
cient ground  for  the  reversal  of  the  attainder.  The  necessity 
of  the  record  showing  that  this  right  was  given  to  the  pri- 
soner by  the  court  is  laid  down  as  applicable  to  all  cases,  and 
no  reason  whatever  can  be  given  why  its  omission  in  the 
record  should  be  any  more  fatal  in  cases  of  high  treason  than 
in  other  capital  cases.  The  only  reason  why  the  omission  is 
said  to  be  fatal  in  the  former,  while  silent  as  to  the  conse- 
quence in  the  latter,  is  that  the  question  had  repeatedly  been 
raised  and  determined  in  the  former ;  but  it  does  not  appear 
to  have  arisen  in  the  latter.  It  is  obvious  that  the  same  rea- 
sons for  the  rule  apply  alike  to  all  capital  cases,  and  when 
these  are  the  same,  the  rule  must  be  the  same.  The  same  doc- 
trine will  be  found  in  Comyn's  Digest,  vol.  4,  indictment  N ; 
4th  Blackstone,  376 ;  Barbour's  Crim.  Law,  330 ;  Archibald's 
Grim.  Practice  and  Pleading,  vol.  1,  180, 181.  The  question 
has  rarely  arisen  in  this  country,  for  the  reason,  probably, 
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that  the  law  was  so  fully  settled  and  thoroughly  understood 
that  it  has  been  almost  universally  observed  in  practice. 
See  Saffcrd  v.  The  People  (1st  Parker's  Crim.  Cases),  where 
the  question  arose  and  was  somewhat  elaborately  discussed 
by  Haud,  J.  These  and  other  authorities  that  might  be 
dted  conclusively  show  that  it  is  indispensable  that  the  record 
should  show  in  capital  cases  that  the  prisoner  was  required  to 
show  cause,  if  any,  why  judgment  should  not  be  awarded 
against  him ;  that  it  is  the  duty  of  the  court  to  hear  and  deter* 
mme  the  sufiSdency  of  such  cause  as  much  as  to  pass  upon 
any  other  question  during  the  trial.  Indeed  this  may  be 
regarded  as  a  part  of  the  trial,  as  it  is  an  essential  prerequisite 
to  an  adjudication  of  the  guilt  of  the  prisoner.  The  court  haa 
no  more  power  to  dispense  with  this  rule  or  disregard  it  than 
it  has  any  other  legal  rule,  which  the  wisdom  and  experience 
of  ages  has  found  necessary  for  the  protection  of  the  inno- 
cent. It  may  be  that  the  prisoner  has  sustained  no  injury 
from  the  non-observance  of  the  law  in  the  present  case.  But 
that  is  not  the  question  for  this  court.  That  question  is 
whether  the  record  shows  that  the  prisoner  has  been  con- 
victed of  murder  in  the  first  degree  in  the  mode  prescribed  by 
law.  If  it  does,  the  judgment  should  be  affirmed  and  execu- 
tion done  as  the  law  requires.  But  if  the  record  fails  to 
show  that  he  has  been  so  convicted  or  that  all  tlie  opportuni- 
ties of  showing  his  innocence  given  him  by  law  have  been 
given  to  him  by  the  court,  the  judgment  mtist  be  reversed 
and  a  new  trial  had.  It  is  argued  by  the  counsel  for  the  peo- 
ple that  the  objection  is  obviated  by  chap.  226,  Laws  of  1863. 
That  chapter  contains  but  a  single  section  amending  section 
24,  article  2d,  title  6,  chap.  2,  part  4,  of  the  Revised  Statutes, 
by  adding  the  following  words :  Provided,  however,  that  the 
appellate  court  shall  have  power,  upon  any  writ  of  error, 
when  it  shall  appear  that  the  conviction  has  been  legal  and 
regular,  to  remit  the  record  to  the  court  in  which  such  convic- 
tion  was  had,  to  pass  such  sentence  thereon  as  the  said  appel- 
late court  shall  direct.  The  object  of  this  amendment  was 
to  provide  for  cases  where  it  appeared  that  it  was  legal  for 
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the  court  to  give  judgment ;  but  that  in  the  giving  thereof 
error  had  intervened  and  a  sentence  passed  different  from  that 
required  by  law.  In  such  cases  the  amendment  makes  it  the 
duty  of  the  appellate  court  to  reverse  the  judgment  and 
remand  the  case  with  directions  to  pass  sueh  sentence  as 
required  by  law.  But  that  is  clearly  not  this  caae.  The 
court  never  gave  the  prisoner  the  opportunity  of  showing 
cause  why  the  verdict  should  not  be  set  aside  or  the  judgment 
thereon  arrested.  It  was  not,  therefore,  legally  proper  to 
proceed  to  judgment.  For  aught  that  appears  the  prisoner 
may  have  a  legal  reason  to  show  why  judgment  should  not 
pass  against  him.  Should  this  court  remand  the  case  prescribing 
thie  judgment  to  be  rendered,  the  prisoner  will  be  deprived 
forever  of  all  opportunity  of  presenting  such  reason,  if  any, 
to  the  consideration  of  the  court.  The  judgment  must  be 
reversed  and  a  new  trial  ordered. 

Chtjbgh,  Ch.  J.,  FoLGER,  Kapallo  and  Andrews,  JJ.,  con- 
curred. 

Allen,  J.,  read  an  opinion  for  reversal  of  judgment  on  the 
ground  of  failure  to  ask  the  prisoner  if  he  had  anything  to 
say  why  sentence  should  not  be  pronounced,  and  remitting 
proceedings  to  Court  of  Oyer  and  Terminer  to  give  judgment 
on  the  conviction. 

Peckham,  J.  (dissenting).  I  aiK^  compelled  to  dissent.  If 
there  were  no  bill  of  exceptions  before  the  Supreme  Court, 
that  court  committed  no  legal  error  in  looking  at  a  paper  they 
called  a  bill,  as  they  found  no  error  in  it.  It  was  a  perfectly 
harmless  thing ;  just  as  harmless  as  if  they  had  looked  for 
error  on  the  lawn  adjoining  the  court-house,  and  found 
none.  It  was  no  part  of  the  duty  of  that  court  to  make  or 
settle  a  bill  of  exceptions.  It  was  the  exclusive  duty  of  the 
prisoner's  coimsel  to  prepare  the  bill,  if  he  had  any  faith  in 
the  case,  and  of  the  Court  of  Oyer  and  Terminer  (not  of  the 
Supreme  Court)  to  settle  it,  when  presented  for  that  purpose. 
The  case  does  not  show  that  such  a  bill  was  ever  prepared  or 
presented. 
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It  was  the  dear  right  of  the  Supreme  Court,  at  the  instance 
of  either  party,  to  order  to  argument  any  cause  pending 
there  for  that  purpose. 

If  they  gave  the  prisoner  the  benefit  of  a  literal,  verbatim 
report  of  the  trial,  contained  in  a  copy  of  the  reporter's  notes, 
called  it  a  bill  of  exceptions,  and  examined  it,  as  if  it  were  a 
legal  bill,  to  see  if  the  prisoner  had  sustained  any  legal  preju- 
dice, surely  the  prisoner  cannot  complain.  He  had  made  no 
bill  of  exceptions,  as  it  was  his  duty  to  do,  if  he  desired  it, 
before  the  case  was  brought  into  the  Supreme  Court.  If  the 
reporter's  notes  had  been  struck  out,  he  was  left  there  with 
the  simple  record  of  conviction. 

Nor  can  the  prisoner  come  here  and  insist  that  this  court 
shall  look  at  this  claimed  bill  of  exceptions,  with  more  liber- 
ality, because  his  counsel  omitted  to  prepare  it  or  have  it 
settled. 

K  there  be  no  bill  of  exceptions  here,  it  is  clear  that  this 
court  has  no  legal  authority,  no  jurisdiction,  to  reverse  this 
judgment  upon  a  pretence  that  there  is  a  bill  here.  We  can- 
not make  one.  We  have  as  little  right  (if  we  call  it  a  bill  at 
all)  to  interpret  it  otherwise  than  we  do  any  other  biU  of 
exceptions.  We  cannot  legally  usurp  executive  functions, 
and  set  aside  the  judgment  upon  statements  not  in  the  bill, 
either  from  sympathy  or  "liberality"  of  construction. 

There  was  no  error  in  allowing  the  witness  to  answer 
whether  the  cry  he  heard  of  "  Oh,  Joe !"  for  some  little  time, 
was  a  cry  of  joy  or  distress ;  whether  it  indicated  joy  or  agony. 

The  witness  answered,  "  he  did  not  'think  she  did  it  for 
pleasure." 

The  difference  is  easily  perceived,  but  almost  impossible  to 
describe.  To  exclude  such  testimony  would  exclude  evidence 
of  a  "groan,"  and  compel  a  witness  to  describe  the  noise. 

This  was  on  Saturday  night,  as  she  was  killed  on  Monday 
morning  following. 

But  if  there  was  error  in  allowing  this  question,  this  court 
would  commit  a  greater  error,  if  it  reversed  the  judgment  for 
that  cause. 

Haxd — YoL.  VI.    2 
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It  is  well-settled  law,  that  "  a  verdict  will  not  be  set  aside 
on  bill  of  exceptions,  though  there  was  error  on  the  trial,  if 
the  error  was  such  that  it  could  do  no  legal  injury."  {Shorter 
V.  The  Feaplej  2  Comst.,  193 ;  The  People  v.  Oomalesy  35 
N.  Y.,  49.)    The  above  were  both  capital  cases. 

The  first  related  to  an  error  in  the  charge  of  the  judge ;  the 
second  to  the  admission  of  improper  evidence ;  and  it  was 
held  that,  when  the  &ct  which  that  evidence  tended  to  prove 
was  independently  established  by  undisputed  and  competent 
evidence,  and  thus  no  injury  could  have  resulted  to  the  pris- 
oner, this  court  had  no  authority  to  reverse  the  judgment  on 
that  ground. 

The  tendency  of  this  evidence,  as  claimed  by  the  prisoner's 
counsel,  was  to  prove  that  the  prisoner  was  maltreating  or 
beating  his  wife  on  that  Saturday  night. 

Yet  it  is  independently  proved,  by  two  witnesses,  that,  on 
Sunday,  the  next  day,  she  charged  him  with  beating  her  on 
Saturday  night,  and  breaking  a  stool  over  her  head.  He 
admitted  the  beating,  but  insisted  that  the  stool  did  not  break, 
but  that  the  legs  came  out ;  but  he  said,  ^^  I  broke  her  comb." 
Other  maltreatment  at  the  same  time  was  proved  in  the  same 
manner. 

There  is  no  other  objection  in  the  bill  of  exceptions  of  suf- 
ficient moment  to  allude  to. 

Mention  was  made  of  a  witness  describing  a  bunch  on  the 
head  of  deceased,  as  if  to  allow  the  inference  that  the  prisoner 
had  made  it.  This  was  not  left  to  inference.  The  witness 
testified  that  she  said  he  did  it,  in  his  presence,  and  the  pris- 
oner did  not  deny  it. 

It  is  urged  that  the  record  is  fataUy  defective,  in  omitting 
to  state  that  the  prisoner  was  asked,  if  he  had  anything  to  say 
why  sentence  should  not  be  pronounced  upon  him. 

This  ceremony  was  required  in  England  at  a  time  when 
prisoners  were  not  allowed  counsel.  Hence  this  inquiry ;  so 
that,  if  the  prisoner  had  received  a  pardon,  he  might  plead  it, 
or  he  might  move  in  arrest  of  judgment.  These  are  the  rea- 
sons assigned  for  the  rule.    No  case  has  been  foimd  in  Eng- 
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land  where  the  omission  to  make  the  inquiry  had  been  held 
ground  for  reversing  the  judgment,  except  in  cases  of  treason. 
The  rule  is  now  generally  laid  down  in  elementary  writers, 
that,  in  treason  (not  in  other  felonies),  the  conviction  will  be 
reversed  for  its  omission.  The  reversal  is  confined  to  cases  of 
treason. 

In  this  State,  there  was  never  the  slightest  reason  for  the 
rule.  Prisoners  have  always  had  counsel  here;  and  this 
inquiry  was  never  necessary  to  enable  them  to  plead  a  pardon 
or  move  in  arrest.  Here  the  prisoner  is  allowed  a  bill  of 
exceptions  to  review  decisions  at  the  trial,  as  in  civil  cases. 
His  rights  are  abundantly  and  carefully  secured.  No  bill  of 
exceptions  is  allowed  in  England ;  no  new  trial  is  authorized 
there. 

We  all  know  that  this  inquiry,  so  far  as  any  legal  effect  is 
concerned,  is  here  utterly  idle.  Not  a  case  in  our  books  shows 
that  the  rule  was  ever  adopted  here.  The  prisoner  here,  I 
may  say,  never  makes  the  motion  in  arrest — never  pleads  a 
pardon.  It  is  done  by  his  counsel,  and  he  does  not  wait  to  be 
inquired  of,  before  moving.  He  moves,  or  pleads,  in  season 
or  out  of  season.  If  the  prisoner  have  capacity  to  defend 
him^lf,  and  prefer  to  do  so,  he  takes  the  like  course. 

If  this  judgment  be  set  aside,  therefore,  upon  this  ground, 
it  is  for  the  purpose  of  allowing  this  prisoner,  in  person,  not 
by  counsel,  to  make  a  motion,  or  put  in  a  plea,  which,  every 
lawyer  knows,  he  never  will  do.  If  he  had  any  cause  for 
either,  his  counsel  would  have  done  it.  Yet,  for  the  omission 
of  this  idle  ceremony,  this  judgment  is  to  be  set  aside,  and 
the  whole  merits  again  tried.  For  this  idle  ceremony,  the 
rule  of  England  is  to  be  extended  further  than  any  case  has 
carried  it  there ;  further  than  any  elementary  writers  extend 
it.  Besides,  if  he  had  any  ground  whatever  for  motion  in 
arrest,  it  would  appear  in  this  record,  on  this  writ  of  error, 
and  he  could  reverse  the  judgment  on  that  ground  now ;  as, 
whatever  is  ground  for  arrest  is  now  ground  for  error.  (1 
Chitty's  Cr.  Law,  5th  Am.  ed.,  pp.  751,  752.)  But  it  affirm- 
atively appears,  on  inspecting  the  record,  that  he  has  no  such 
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ground ;  in  fact,  none  is  pretended.  Again,  if  he  had  a  par- 
don in  this  State,  he  could  avail  himself  of  it,  even  np  to  the 
gallows. 

But,  assume  this  inquiry  to  be  necessary,  then  the  statute 
of  1868  makes  a  new  trial  unnecessary.  It  provides  that, 
where  "  the  conviction  has  been  legal  cmd  regtdar,  the  appel- 
late court  shall  have  power  to  remit  the  record  to  the  court  in 
which  such  conviction  was  had,  to  pass  such  sentence  thereon 
as  the  appellate  court  shall  direct."  (Laws  of  1863,  p.  406.) 
"  Conviction,"  in  this  statute,  means  "  when  the  jury  find  him 
guilty.  He  is  then  said  to  be  convicted  of  the  crime  whereof 
he  stands  indicted."  (4  Bl.  Com.,  362 ;  1  Bouv.  Law  Diet., 
282.)  But  this  is  not  denied.  In  fact,  "conviction"  is  so 
used  generally  in  statutes,  as  to  punishments. 

When  the  "  conviction,"  then,  has  been  "  legal  and  regu- 
lar," and  some  illegality  or  irregularity  afterward  intervened, 
it  may  be  corrected  by  a  regular  and  proper  sentence,  without 
the  absurdity  of  a  long  trial  on  the  merits  again,  in  order  to 
pronounce  the  sentence  properly. 

It  is  said  that,  if  a  wrong  sentence  had  been  passed,  we 
might  direct  a  right  one.  But,  if  the  right  sentence  had  been 
irregularly  passed,  the  statute  gives  us  no  authority.  That 
qualification  may  be  found  in  the  court.  It  is  not  in  the  sta- 
tute. Its  only  qualification  is,  if  the  "  conviction  has  been 
legal  and  regular,"  then  we  may  remit,  and  direct  the  court 
to  do — what?  to  "pass  such  sentence  as  the  appellate  court 
shall  direct."  The  act  provides  a  remedy  for  an  irregular 
sentence,  as  plainly  and  in  terms,  as  it  does  for  an  erroneous 
sentence,  and  with  precisely  the  same  reason.  The  object  of 
the  statute  seems  very  plain.  It  is  to  correct  any  irregularity 
or  illegality  occurring  after  the  conviction,  when  the  merits 
have  been  fully  tried.  It  is  to  correct  the  point  where  there 
had  been  illegality,  without  touching  the  merits,  when  there 
had  been  none,  as  to  their  trial.  When  people  were  hung  for 
petit  larceny,  courts  might  well  speak  in  favorem  vitcB.  But 
now,  when  punishments  are  proportioned  to  offences,  I  see  no 
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reason  for  seekiDg  to  shield  the  highest  criminals,  while  the 
petty  offenders  are  punished  with  rigor. 

Where  human  life  is  in  issue,  greater  care  and  caution  should 
be  exercised,  to  get  at  the  truth,  to  arrive  at  a  right  result. 
When  that  is  found,  no  more  favor  should  be  shown  to  the 
willful  murderer  than  to  the  petty  thief.  But  the  penalty  due 
to  each  should  be  declared  with  the  same  impartial  justice. 

I  have  been  able  to  find  no  error  in  the  trial  of  this  pris- 
oner, or  in  the  record  thereof.  The  judgment  should  be 
affirmed. 

Judgment  reversed,  and  new  trial  ordered. 


Abram  Wttbeck,  Bespondent,  v.  Alexander  Holland^ 
Treasm*er  of  the  American  Express  Company,  Appellant. 

Common  carriers  by  land  are  ordinarily  bound  to  deliver  or  tender  the 
goods  to  the  consignee  at  his  residence  or  place  of  business ;  but  when 
the  consignee  cannot  be  found  with  reasonable  diligence,  the  common 
carrier  may  relieve  himself  from  liability  by  depositing  the  property 
in  a  suitable  place  for  the  owner. 

Carriers  by  vessels  and  railways,  having  transported  the  goods  to  their 
dock  or  station  nearest  to  the  remdence  of  the  consignee,  and  notified 
him  of  their  readiness  to  deliver,  are  not  bound  to  make  personal 
delivery,  but  this  exemption  does  not  extend  to  express  companies. 

When  there  is  a  conflict  of  evidence,  reasonable  diligence  is  a  mixed  ques- 
tion of  fact  and  of  law. 

On  the  question  of  diligence  in  finding  the  consignee,  evidence  as  to  his 
bemg  well  known  in  the  community  is  competent    Gbover,  J. 

(Argued  February  9,  and  decided  February  21, 1871.) 

Appeal  from  the  jndgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  district,  affirming  the 
judgment  for  the  plaintiff,  entered  upon  tlie  report  of  the 
referee. 

This  action  was  tried  before  a  referee,  who  found  that  the 
American  Express  Company  was  a  joint  stock  association 
engaged  in  the  general  express  business.     That  the  plaintiff 
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was  a  soldier  on  Hart's  Island,  N.  Y.,  who,  having  received 
his  bounty  money  on  the  3d  December,  1864,  took  $320  of  it 
to  tlie  office  of  Adams  Express  Company,  on  that  island, 
where  it  was  counted,  put  in  an  envelope,  sealed  and  addressed 
to  "  Martin  Witbeck,  Schenectady,  N.  T.,  delivered  to  the 
agent  of  the  company,  who  gave  the  plaintiff  a  receipt 
acknowledging  the  receipt  of  the  package,  "  upon  the  special 
acceptance  and  agreement,  that  this  company  is  to  forward 
the  same  to  its  agent,  nearest  or  most  convenient  to  destina- 
tion only,  and  there  to  deliver  the  same  to  other  parties  to 
complete  the  transportation,  such  delivery  to  terminate  all 
liabtility  of  this  company  for  such  package,"  etc. 

The  package  was  delivered  by  the  Adams  Express  Company 
on  the  5th  December,  1864,  to  the  American  Express  Com- 
pany at  its  office  in  New  York,  and  a  receipt  was  given  to 
the  Adams  Express  Company  as  follows : 

Received,  New  York,  December  5, 1864,  of  Adams  Express 
Company  (per  bills),  in  good  order,  the  following  articles  set 
opposite  our  respective  names. 


ARTICLBS. 

Dollars. 

Cents. 

Consignee. 

Where 
firom. 

Destination. 

Amount 
charged. 

By  whom 
received. 

Pck. 

$8S0 

Martin 
witbeck. 

H.I. 

Schenectady, 
N.Y. 

$175 

Myers. 

Myers  was  the  agent  of  the  American  Express  Company  at 
New  York.  The  plaintiff,  December  8,  1864,  enclosed  the 
receipt  in  a  letter  to  his  brother  Daniel  Witbeck,  who  resided 
at  Schenectady,  which  letter  and  receipt  were  received  by 
Daniel  Witbeck  as  an  advertised  letter  about  the  middle  of 
February,  1865. 

There  was  at  the  time  no  contract  or  business  connection 
between  Adams  Express  Company  and  the  American  Express 
Company,  except  that  they  took  parcels,  goods,  etc,  for  each 
other  for  transportation  and  delivery  along  their  respective 
routes  of  business.  The  American  Express  Company 
delivered  the  package  to  its  local  agent  at  Schenectady, 
December  6,  1864.  Martin  Witbeck,  the  consignee  of  said 
package,  resided  with  his  wife  at  Schenectady,  at  the  time  of 
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the  arrival  of  the  package  at  Schenectady,  and  until  after 
January  14,  following. 

The  agent  of  the  American  Express  Company  did  not 
know  Martin  Witbeck,  and,  when  the  package  arrived,  looked 
at  the  directory  and  did  not  find  his  name  in  it.  The  next 
day  the  agent  filled  up  a  notice  and  addressed  it  to  Martin 
Whitbeck,  Schenectady,  and  deposited  it  in  the  post-office. 
Between  one  and  three  days  thereafter,  the  agent  inquired  of 
two  men,  conductors  upon  the  N.  T.  Central  Eailroad,  running 
from  Schenectady  to  Troy,  and  also  inquired  of  John  Bradt, 
the  city  treasurer  of  Schenectady,  whether  they  knew  Martin 
Whitbeck,  and  they  replied  they  did  not. 

The  agent  made  no  further  effort  to  find  the  consignee, 
and  the  package  was  deposited  in  the  company's  iron  safe  in 
its  office  till  January  17, 1865,  when  the  office  was  burglari- 
ously opened  in  the  night,  the  safe  blown  open,  the  package 
abstracted  and  stolen  and  has  never  been  recovered. 

The  notice  put  in  the  post-office,  was  not  received  by 
Martin  Witbeck,  though  inquiries  were  made  several  times  at 
the  post-office  while  it  was  there,  by  his  wife  and  father,  for 
letters  for  themselves  and  for  him. 

The  referee  decided,  among  other  things,  that  the  American 
Express  Company  was  bound  to  deliver  the  package  to  Martin 
Witbeck,  personally,  or  at  his  residence  or  place  of  business ; 
that  the  American  Express  Company  did  not  make  due  effort 
to  find  Martin  Witbeck,  or  his  residence  or  place  of  business ; 
that  the  plaintiff  was  entitled  to  judgment  for  $320,  with 
interest  from  December  7,  1864. 

From  the  judgment  entered  upon  the  report  the  defendant 
appealed  to  the  General  Term,  where  it  was  affirmed,  and 
from  such  judgment  of  affirmance  this  appeal  was  taken. 

Hooper  C.  Van  Vorstj  for  the  defendant  and  appellant, 
cited,  to  show  that  the  delivery  of  the  package  by  Adams 
Express  Company  to  the  American  Express  Company  was  as 
forwarders  only,  Zainh  v.  Camden  and  Amhoy  B,  B.  Co, 
{2  Daly,  455) ;  Manhattan  Oil  Co.  v.  Same  (52  Barb.,  72). 
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That  personal  delivery  need  not  be  made,  when  consignee 
cannot  be  found  on  due  inquiry,  JF'isk  v.  NefwUm  (1  Denio, 
45) ;  Angell  on  Carriers,  §  295,  and  cases  cited ;  Oairander  v. 
Brown  (15  Johns.,  39);  Botoland  v.  MH/rt  (2  Hill,  150); 
Kedfield  on  Kailways,  vol.  2,  p.  76,  §  175,  par.  18-20 ;  Ham- 
ilton V.  Nickerson  (11  Allen,  303).  That  the  American  Ex- 
press Company  held  the  package  as  a  warehouseman,  Angell 
on  Carriers,  §§79,  302;  Story  on  Bail,  §§446,  449;  Parsons 
on  Contracts,  617 ;  PlaU  v.  Hihhard  (7  Cow.,  497) ;  Knapp 
V.  Curti%  (9  Wend.,  60). 

John  L,  StUj  for  the  plaintiff  and  respondent,  cited,  to 
show  that  persons  receiving  packages  for  transportation  were 
common  carriers,  Sherman  v.  Wells  (28  Barb.,  403-409); 
Eussdl  V.  Lwingaton  (19  id.,  346,  355) ;  Hooper  v.  WeUe  (5 
Am.  Law  Keg.,  N.  S.,  p.  2) ;  Sweet  v.  Ba/mey  (23  N.  T., 
337) ;  Article  by  Mr.  Redfield,  5  Am.  Law  Eeg.,  K  S.,  p.  2. 
That  package  was  received  by  defendant's  company  as  a  com- 
mon carrier,  Ldkeman  v.  Grinndl  (5  Bosw.,  626).  That  the 
American  Express  Company  was  bound  to  make  personal 
delivery,  Edwards  on  Bailments,  54 ;  1  Parsons  on  Contracts, 
657,  note  w,  and  cases  cited,  5  Am,  Law  Ileg.,N.  &.,  p.  7,  and 
cases ;  Eedfield  on  Bailways,  §  127 ;  Haslam  v.  Ada7i\£  Ex, 
Co.  (6  Bosw.,  235).  As  to  distinction  as  to  carriers  by  canal, 
river,  and  railway,  Redfield  on  Railways,  §  127 ;  5  Am.  Law 
Reg.,  N.  S.,  p.  7 ;  2  Kent  Com.,  774-776  [604]  and  notes ; 
Thomas  v.  Boston  and  Providence  JS.  B.  Co.  (10  Mete.,  472) ; 
Chiclcering  v.  Fowler  (4  Pick.,  37).  That  the  defendant  did 
not  use  sufficient  diligence,  Edw.  on  Bailments,  pp.  67,  96, 
97, 98, 102-108 ;  Jones  on  Bailments,  40-93 ;  Wilson  v.  Brett 
(Mees.  &  Wels.,  13) ;  Fellows  v.  Gordon  (8  B.  Monr.,  415). 

Groveb,  J.  The  facts  found  by  the  referee  showed  beyond 
question  that  the  defendant  was  a  common  carrier,  and 
responsible,  as  such,  for  property  delivered  to  it  for  transpor- 
tation. This  finding  was  warranted  by  the  evidence.  It 
was  engaged  in  transacting  a  general  express  business.    It 
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is  insisted  by  the  counsel  for  the  defendant  that  its  liability 
was  restricted  by  the  contract,  proved  by  the  receipt  given 
by  the  Adams  Express  CJompany  to  the  plaintiff,  upon  the 
receipt  of  the  money  from  him  by  it  at  Hart's  Island.  From 
this  receipt,  it  appears  that  the  latter  company  undertook  to 
forward  the  package  to  its  agent  nearest  to  its  destination, 
there  to  deliver  it  to  other  parties  to  complete  the  transpor- 
tation, such  delivery  to  terminate  all  liability  of  that  company 
for  its  passage.  There  is  nothing  in  this  or  any  other  restric- 
tion at  all  affecting  the  liability  of  the  defendant  as  a  common 
carrier ;  all  the  restrictions  found  in  the  receipt  are  by  the 
language  limited  to  the  liability  of  the  Adams  company. 
Indeed,  were  they  applicable  to  the  defendant,  they  would 
not  affect  the  liability  of  the  defendant  in  the  action,  as  they 
do  not  include  the  cause  of  the  loss,  unless  they  relieve  the 
carrier  from  the  duty  of  delivery  to  the  consignee.  The  first 
inquiry  is,  whether  it  was  the  duty  of  the  carrier  so  to  deliver 
the  package  in  the  absence  of  any  restriction.  Carriers  by 
land  are  bound  to  deliver  or  tender  the  goods  to  the  con- 
signee at  his  residence  or  place  of  business,  and  imtil  this  is 
done  they  are  not  relieved  fix)m  responsibility  as  carriers. 
(2  Kent's  Com.,  605 ;  Angel  on  Carriers,  §  295 ;  Gibson  v. 
OiUver,  17  Wend.,  305 ;  Fisk  v.  Newton,  1  Den.,  45.)  But  when 
goods  are  safely  conveyed  to  the  place  of  destination,  and  the 
consignee  cannot,  afte;*  reasonable  effort,  be  found,  the  carrier 
may  discharge  himself  from  ftirther  responsibility  by  deposit- 
ing the  property  in  a  suitable  place  for  the  owner.  {Fish  v. 
NeuytcThj  supra.)  Carriers  by  vessels,  boats  and  railways  are 
exempt  from  the  duty  of  personal  delivery.  (Bedfield  on 
Railways,  §  127 ;  Thomas  v.  Boston  JR.  B.  Co.,  10  Metcalf, 
472.)  Such  carriers  discharge  themselves  from  responsibility, 
as  such,  by  transporting  the  goods  to  their  nearest  business 
station  to  the  residence  or  place  of  business  of  the  consignee, 
and  notifying  the  consignee  of  their  readiness  to  deliver  the 
goods  at  such  station,  after  the  lapse  of  a  reasonable  time  for 
him  to  receive  them.  But  this  exemption  does  not  extend  to 
express  companies,  although  availing  themselves  of  carriage 
Hand— Vol.  VL  3 
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by  rail.  (Eedfield  on  Eailways,  §  127.)  These  were  estab- 
lished for  the  purpose  of  extending  to  the  public  the  advan- 
tages of  personal  delivery  enjoyed  in  all  eases  of  land  car- 
riage prior  to  the  introduction  of  transportation  by  rail. 

It  appeared  in  the  present  case  that  the  defendant  had  its 
vehicles  by  which  they  carried  articles  to  the  consignees  in 
the  city  of  Schenectady,  which  had  arrived  there  by  rail 
under  contracts  with  the  company  for  the  transportation. 
This  is  the  usual  course  of  transacting  business  by  such  com- 
panies ;  were  it  otherwise,  the  business  done  by  these  com- 
panies would  be  greatly  diminished,  as  it  would  be  equally 
advantageous  in  many  cases  to  have  the  property  transported 
by  the  railroad  company.  When  the  defendant  received  the 
package  from  the  Adams  Company  at  New  York,  consigned 
to  Martin  Witbeck,  Schenectady,  it  became  liable  as  carrier 
for  its  carriage  to  Schenectady  and  its  delivery  to  Witbeck 
there,  if  with  reasonable  diligence  he  could  be  found.  The 
performance  of  this  entire  service  was  contracted  for  by  its 
receipt  so  addressed,  and  had  the  defendant  received  it  from 
the  plaintiff  at  New  York  and  given  him  a  receipt  for  its 
transportation,  the  obligation  to  make  personal  delivery  at 
Schenectady,  would  have  been  incurred.  The  only  remain- 
ing question  arises  upon  the  exception  taken  to  the  finding 
by  the  referee,  as  a  fact,  that  the  defendant  did  not  make  due 
effort,  nor  use  due  diligence  to  find  said  Martin  Witbeck,  the 
consignee  of  said  package.  It  is  insisted  by  the  counsel  for 
the  appellant,  that  the  question,  what  is  reasonable  diligence, 
is  one  of  law.  That  may  be  so,  when  there  is  no  conflict  in 
the  evidence,  or  controversy  as  to  the  facts  to  be  inferred 
therefrom.  But  that  is  not  this  case,  nor  will  most  cases  of 
this  class  be  of  that  description.  In  most,  if  not  ^l^j  ^^^  ques- 
tions will  be  mixed,  both  of  fact  and  law.  In  the  present 
case  the  finding  of  the  referee  was  clearly  correct.  The  dili- 
gence, which  the  law  required  of  the  defendant,  was  such  as  a 
prudent  man  would  have  used  in  an  important  business  affair 
of  his  own.  The  evidence  shows  that  the  defendant  was  so 
inattentive  as  to  mistake  the  surname    of  the  consignee. 
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Although  the  package  was  addressed  to  Witbeck,  all  its 
inquiries  were  made  for  Whitbeck.  This  may  have  prevented 
their  finding  him.  It  fiirther  appeared  that  its  inquiries 
were  confined  to  a  few  persons  in  the  vicinity  of  its  place  of 
business,  and  that  by  these  it  obtained  information  of  other 
persons  of  a  like  surname,  one  of  whom  was  the  father  of  the 
consignee.  Surely  inquiry  should  have  been  made  of  these 
persons,  and  had  it  been  so  made  delivery  would  have  been 
made  and  the  loss  would  never  have  occurred.  There  is 
nothing  in  the  point  tliat  the  negligence  of  the  plaintiff  in 
not  giving  further  information  as  to  the  residence  of  the  con- 
signee contributed  to  the  loss.  The  defendant  accepted  the 
package,  addressed  as  it  was,  and  failed  in  the  performance  of 
the  duty  imposed  thereby.  For  such  failure  it  is  responsible, 
irrespective  of  the  right  of  the  plaintiff  to  give  additional 
information.  I  have  examined  the  various  exceptions  taken 
by  the  appellant  to  the  rulings  of  the  referee  as  to  the  com- 
petency of  evidence.  The  question  whether  the  consignee 
was  well  known  in  Schenectady  was  proper.  The  plaintiffs 
had  the  right  to  prove  this  fact  if  he  could.  But  the  testi- 
mony given  in  answer  was  not  material.  None  of  the  testi- 
mony excepted  to  could  have  prejudiced  the  defendant.  The 
judgment  appealed  from  must  be  afSrmed. 
All  the  judges  concurring  judgment  affirmed. 


Bojuh)  op  Water  Commissioners  of  Cohoes,  Bespondent, 

V,  Jane  Ann  Lansing,  Appellant. 

The  report  or  certificate  of  an  officer  is  evidence  only  of  facts  which,  by 
law,  he  is  required  or  authorized  to  certify. 

Where  appraisers  are  appointed  to  determine  the  value  of  property  to  be 
taken  for  public  purposes,  not  only  the  examination  must  be  had,  but 
the  determination  must  be  made  at  a  meeting,  at  which  all  are  present. 

(Argued  February  3 ;  decided  February  21, 1871.) 
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Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  Third  judicial  district,  confirming  the 
report  of  the  appraisers  in  proceedings  taken  by  the  respond- 
ents, the  board  of  water  commissioners  of  the  village  of  Cohoes, 
to  obtain  the  land  of  the  appellant  for  the  purpose  of  enlarging 
the  water-works  of  the  village  of  Cohoes,  pursuant  to  chapter 
177  of  the  Laws  of  1856,  as  amended  by  chapter  744  of  the 
Laws  of  1868.  This  statute  authorized  the  Supreme  Court, 
on  application,  in  case  of  disagreement  between  the  water 
commissioners  and  the  owner  of  any  property,  which  may  be 
required  for  the  carrying  out  of  the  purposes  of  said  act,  to 
appoint  three  disinterested  persons  to  examine  the  property, 
estimate  the  compensation,  and  report  to  the  court  what  would 
be  a  just  compensation  for  it. 

On  the  21st  of  September,  1868,  an  application  was  made 
to  the  General  Term  of  the  Supreme  Court  for  the  appoint- 
ment of  three  disinterested  persons  to  examine  the  property 
of  Jane  Ann  Lansing,  the  appellant,  and  to  report  as  to  the 
compensation  to  be  paid  ;  and  the  court  thereupon  appointed 
three  appraisers,  Alva  H.  Tremain,  David  J.  Norton,  and 
Elias  H.  Ireland,  who,  after  the  examination  of  certain  wit- 
nesses, when  all  were  present,  could  not  agree,  and  a  report 
was  afterward  made  and  signed  by  Tremain  and  Norton,  two 
of  them,  while  Ireland  submitted  a  minority  report. 

It  appears  by  the  aflSidavit  of  Ireland,  the  one  of  the  apprai- 
sers who  submitted  the  minority  report,  that  he  was  not 
present  when  the  report  was  made  and  signed  by  the  other 
two ;  nor  is  there  any  evidence  that  he  ever  had  notice  that 
the  other  appraisers  would  meet  for  the  making  of  theii 
report,  except  that,  in  the  report  of  the  appraisers,  Tremain 
and  Norton,  it  is  recited  that  all  of  the  appraisers  were  present 
and  acting. 

I/t/man  Tremain,  for  the  appellant. 

J.  F.  Crawford,  for  the  respondent. 
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IIapallo,  J.  The  affidavit  of  Ireland,  although  not  positive, 
in  Bome  of  its  statements,  is  sufficient,  in  the  absence  of  any 
contradictory  evidence,  to  show  that  he  was  not  present  when 
the  decision  of  the  two  appraisers,  who  made  the  report  was 
arrived  at,  or  when  the  report  was  signed. 

The  unsworn  certificate  of  the  proceedings  of  the  appraisers, 
and  the  statements  of  fact  contained  in  their  report,  were 
not  entitled  to  be  considered  as  evidence  upon  that  point. 

The  act  of  1856  does  not  direct  or  authorize  the  making 
of  any  such  certificate,  nor  is  any  authority  given  by  the  act 
to  the  appraisers  to  report  anything  except  the  sum  which 
they  may  estimate.  The  report  or  certificate  of  an  officer  is 
evidence  only  of  facts  which  by  law  he  is  required  or  author- 
ized to  certify.  In  this  case  the  act  simply  required  the 
three  persons  to  examine  the  property  and  estimate  a  sum, 
and  to  report  that  sum. 

The  compensation  in  this  case  was  fixed  and  the  report 
made  by  only  two  persons.  There  was  no  competent  evi- 
dence that  they  rendered  their  decision  at  a  meeting  at  which 
the  three  were  present,  but  the  proofs  presented  to  the  court 
tended  to  establish  the  contrary.  There  is  no  ground,  there- 
fore, upon  which  the  proceeding  can  be  sustained,  even  if  the 
rule  that  a  majority  can  decide  is  applicable  to  a  case  of  this 
description,  when  less  than  three  concur  in  a  decision. 

It  is  consequently  unnecessary  to  detennine  whether  the 
act  of  1856,  by  authorizing  the  appointment  of  three  persons 
to  estimate  the  compensation,  complies  with  the  requirement 
of  the  constitution,  that  the  compensation  be  ascertained  by 
not  less  than  three  commissioners,  nor  the  further  question 
whether,  if  such  an  estimate  as  is  provided  for  by  the  act  be 
sufficient,  it  is  necessary  that  at  least  three  appraisers  should 
agree  in  the  estimate. 

The  order  appealed  from  should  be  reversed,  and  the 
motion  to  confirm  the  report  should  be  denied,  with  costs. 

All  the  judges  concuijing,  order  reversed. 
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Geobge  Blibb,  Appellant,  v.  Joel  A.  Mattebon  and  Elisha 

C.  LrrcHFiELDj  Respondents. 

Any  agreement  made  by  one  creditor  for  some  advantage  to  himself  over 
other  creditors,  who  unite  with  him  in  a  composition  of  their  debts,  in 
ignorance  of  such  agreement,  is  fraudulent  and  void. 

The  directors  of  a  corporation  are  trustees  of  its  stockholders,  and  in  a 
certain  sense,  of  its  creditors,  and  any  agreement  to  influence  the 
action  of  such  directors  for  the  benefit  of  others,  and  to  the  prejudice  of 
the  company  is  void. 

(Argued  December  8, 1870;  decided  February  21, 1871.) 

Appeal  from  a  judgment  ordered  by  the  General  Term 
of  the  Supreme  Court  in  the  second  judicial  district,  for 
the  defendants  upon  a  decision  of  the  judge  presiding  at  the 
Kings  County  Circuit,  dismissing  the  complaint ;  the  court 
having  ordered  tlie  plaintiflf s  exceptions  to  be  heard  in  the 
first  instance  at  the  General  Term. 

This  action  was  brought  upon  an  agreement  bearing  date 
September  10,  1856,  whereby  the  defendants  agreed,  that  in 
consideration  that  the  plaintiff  would  aid  and  use  his  influence 
in  procuring  the  mortgage  bond  holders  of  the  Chicago,  Alton 
and  St.  Louis  Railroad  Company,  to  fund  the  interest  due 
and  to  fall  due  on  their  bonds,  within  three  years  from  the 
second  day  of  October  then  next,  they,  the  defendants, 
would,  in  case  they  should  get  into  possession  of  the  road  of 
said  company  under  arrangements  then  in  progress,  procure 
the  directors  of  that  company  or  any  new  company  to  be 
formed  under  a  proposed  sale  of  the  road,  to  agree  by  vote  to 
pay  certain  interest  coupons  of  the  first  and  third  mortgage 
bonds  of  said .  company,  held  by  the  plaintiff,  then  past 
due,  and  such  as  should  thereafter  fall  due  within  a  period 
specified,  and  that,  if  the  defendants  should  continue  in 
the  control  of  the  road  themselves,  or  through  directors  of  ^ 
either  company  named  by  them,  they  would  cause  the  com-  \ 
pany  so  controlling  said  road  to  pay  said  past  due  coupons,  with 
interest,  one  half  in  one  year  the  residue  in  two  years,  and 
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the  otherB  as  tliey  should  fall  due.  Ko  question  was  made 
of  the  performance  of  the  contract  by  the  plaintiff.  At 
the  time  of  the  execution  of  this  contract,  the  property  of 
the  corporation  was  incumbered  by  three  mortgages,  amount- 
ing in  the  aggregate  to  four  million  and  a  half  of  dollars,  and 
its  franchises  and  property  had  been  leased  for  twenty  years, 
from  August  31,  1865.  The  corporation  was  hopelessly 
insolvent  and  its  franchises  and  property  had  been  assigned 
to  trustees,  who  then  held  the  same  upon  trust  for  the  pay- 
ment of  its  debts  and  liabilities.  The  ^'  arrangements  then 
in  progress,"  mentioned  in  the  contract,  consisted  of  negotia- 
tions and  agreements  between  the  defendants  and  other  per- 
sons largely  interested  in  the  corporation,  the  main  object 
of  which  was  the  formation  of  a  new  corporation,  the  board 
of  directors  of  which  should  be  composed  of  nine  persons,  five 
of  whom  should  be  in  the  interest  of  Matteson,  and  four 
of  whom  should  be  in  the  interest  of  Litchfield.  The 
evidence  showed  that  the  new  corporation  was  formed,  and 
that  the  plaintiff  was  familiar  with  these  arrangements  during 
their  progress  and  after  the  completion  of  them. 

J,  Z.  CadwaUadtT^  for  the  appellant. 

John  E.  Bv^rriUj  for  respondent,  Joel  A.  Matteson, 
cited  as  to  the  invalidity  of  the  defendants'  agreement, 
Fremord  v.  Stone  (42  Barb.,  169) ;  Davison  v.  Seymour  (1 
JBosw.,  90) ;  MiUs  v.  Mills  (36  Barb.,  474) ;  BeU  v.  Legget 
(7  N.  Y.,  176) ;  Brown  v.  Brawn  (34  Barb.,  533) ;  Marshall 
V.  Bait  R.  E,  Co.  (16  How.,  U.  S.,  314) ;  Gray  v.  Rook  (4 
N.  T.  R,  449);  Deolin  v.  Brady  (32  Barb.,  518);  Satterlee 
V.  Jones  (3  Duer.,  116-117) ;  Tool  Co.  v.  Morris  (2  Wallace, 
U.  S.,  45).  That  contract  was  void  because  securing  a 
private  advantage  to  the  creditor  inducing  the  other  creditors 
to  enter  into  it.  {BusseU  v.  Roger  10  Wend.,  473 ;  Breck  v. 
Cole,  4  Sandf  8.  C.  K.,  79 ;  Carroll  v.  Shidds,  4  E.  D. 
Smith,  466 ;  Eiggins  v.  The  Mayor,  10  How.  Pr.,  363 ; 
Pinneo  v.   Higgins,  12  Abb.  Pr.  R.,  334 ;    Townf<end  v. 
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JVewell,  22  How.  Pr.,  164.)  That  the  court  wUl  not  aid 
either  party  in  enforcing  such  a  contract.  {NeUisY.  Clarkj  4 
HiU  424 ;  Mozdy  v.  Mozdy,  16  K  T.  R,  334 ;  Gray  v.  Hook, 
4  K  Y.  R,  449.) 

ChcurUa  Tracy,  for  the  respondent  Litchfield,  citing  sub- 
stantially the  same  cases  as  the  counsel  for  Matteson,  and  in 
addition,  Daugliah  v.  Tennent,  Eng.  Law  Rep.,  2  Q.  B.,  49  ; 
1  Redfield  on  Railways  §§  135,  140 ;  Cohnan  v.  Eastern 
Counties  jR.  Co.  (4  Eng.  R.  Cas.,  513) ;  Solomons  v.  Laing 
(6  Eng.  R.  Cas.,  301,  289) ;  Bridgpart  City  Bk.  v.  Empire 
Stone  Dressing  Co.  (30  Barb.,  421) ;  19  How.  Pr.,  51,  etc. 

• 

Grovbb,  J.     The  plaintiff  haying  been  nonsuited  upon 
the  trial,  upon  the  ground  that  the  contract  sued  upon  was 
illegal  and  void,  and  the  judgment  ordered  in  accordance 
with  such  nonsuit,  that  is  the  only  question  arising  upon 
this  appeal.     The  contract  was  to  the  effect  that,  in  con- 
sideration that  the  plaintiff  would  aid  and  use  his  influence 
in    procuring  the   mortage    bondholders   of   the    Chicago, 
Alton  and  St.  Louis  Railroad  Company  to  fimd  the  inter- 
est due  and  to  fall  due  on  their  bonds  within  three  years 
from  the  2d  of  October  thereafter,  the  defendants  undertook 
that  in  case  they  got  possession  of  the  road  of  the   com- 
pany under  arrangements   then    in    progress,   they  would 
procure  the  directors  of  the  company  or  of  any  new  company 
to  be  formed  under  a  proposed  sale  of  the  road,  to  agree, 
by  vote,  to  pay  the  past  due  coupons  upon  $35,000  of  third 
mortgage  bonds  and  $8,000  of  coupons  on  the  first  mort- 
gage bonds  owned  by  the  plaintiff,  and  that  if  the  defendants 
continued  in  the  control  of  the  road  themselves,  or  through 
directors  of  either  company  named  by  them,  that  they  would 
cause  the  company  so  controlling  the  road  to  pay  said  past 
due  coupons  with  interest,  one  half  in  one  year  and  the  resi- 
due in  two  years,  and  the  others  as  they  shall  fall  due ;  and, 
further,  that  if  the  plaintiff  should  take  bonds  for  the  above, 
the  above  shall  be  binding,  if  he  surrendered  the  bonds  as  fast 
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as  the  coupons  were  to  be  paid  as  specified.  The  proof 
showed  that  the  railroad  company  was  at  the  time  hopelessly 
insolvent ;  that  it  had  no  means  for  the  payment  of  the  past 
due  coupons  of  the  mortgage  bonds  already  matured  or  pros- 
pect of  being  able  to  pay  those  thereafter  maturing ;  that  it 
was  the  intention  of  the  defendants  to  purcliase  the  road, 
together  with  its  stocks  and  franchises,  at  a  sale  to  be  made 
by  assignees  of  the  company  in  trust  for  its  creditors,  and 
that  upon  such  purchase,  a  charter  for  a  corporation  should  be 
obtained,  to  which  new  company  the  defendants  should  con- 
vey the  road  and  property  so  purchased ;  that  it  was  indis- 
pensable to  the  success  of  this  scheme  that  the  past  due  cou- 
pons of  the  mortgage  bonds  and  those  that  should  mature 
within  the  time  specified  should  be  funded  on  time  in  the 
bonds  of  the  existing  company  or  the  one  thereafter  to  be 
formed.  The  plain  inference  from  the  contract  and  the  other 
facts  is,  that  there  was  to  be  a  composition  by  all  the  holders 
of  the  coupons  in  question  by  funding  them  as  provided  in 
the  contract,  and  the  fair  presumption  is  that  the  other 
holders  were  to  be  induced  to  comply  with  the  terms  under  a 
belief  that  the  plaintiff  was  to  be  a  party  thereto  in  respect 
to  the  coupons  held  by  him.  This  presumption  does  not  rest 
simply  upon  the  idea  that  the  contracting  parties  must  have 
known  that  no  one  would  enter  into  the  arrangement,  know- 
ing that  the  agent  negotiating  it  had  already  stipulated  for  much 
better  terms  in  respect  to  his  own  coupons,  but  is  strongly  forti- 
fied by  the  clause  inserted  at  the  close  of  the  contract,  to  the 
effect  that,  if  the  plaintiff  shall  take  bonds  for  his  coupons,  the 
defendants  should,  upon  his  surrendering  them  to  them,  pay 
him  as  fast  as  the  coupons  were  to  be  paid  by  the  contract. 
There  can  be  no  reason  whatever  given  for  the  plaintiff's 
funding  his  coupons  in  bonds,  the  same  as  the  others,  when 
the  payment  with  interest  of  those  past  due  in  one  and  two 
years  was  provided  for  by  the  contract,  except  to  convince  the 
other  holders  that  he  was  compounding  his  own  upon  like 
terms ;  that  he  was  endeavoring  to  persuade  them  that  it  was 
for  the  mutual  interest  of  all  concerned  to  do.  Any  agree- 
Hand— Vol.  VL  4 
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inent  made  by  one  creditor  for  some  advantage  to  himself 
over  other  creditors  who  unite  with  him  in  a  composition  of 
their  debts,  is  fraudulent  and  void.  {Brady  v.  Coley  4th  Sand. 
Sup.  Court,  Y9 ;  Hicssell  v.  JSogers,  10  Wend.,  473.)  This  is 
not  the  only  infirmity  of  the  contract.  It  was  an  undertaking 
by  the  defendants  to  control  the  action  of  the  directors  in  such 
a  way  that  the  plaintifi^  should  have  a  preference  in  the  pay- 
ment of  his  coupons  over  other  holders,  and  in  case  the  plain- 
tiff had  funded  them  on  time  in  the  bonds  of  the  company,  to 
cause  the  company  to  pay  the  amount  of  the  bonds  to  the 
plaintiff  before  their  maturity.  Such  payment  might  have 
embarrassed  the  company,  and  consequently  been  injurious  to 
its  creditors  and  stockholders.  TJiis  provision,  therefore,  ren- 
dered the  contract  unlawful.  The  directors  of  corporations 
are  trustees  of  the  stockliolders,  and  in  a  certain  sense  of  its 
creditors.  Any  agreement  to  influence  their  action  for  the 
benefit  of  others  and  to  the  prejudice  of  the  company  is 
fraudulent  and  void.  (1  Redfield  on  Kailways,  §  140.)  In 
answer  to  this,  it  is  insisted  by  the  counsel  for  the  plain tift* 
that  the  defendants  were  the  only  parties  to  be  affected ;  that 
they  were  to  purchase  and  run  the  road,  and,  in  short,  to  own 
the  entire  stock  of  the  corporation.  This  may  be  so,  in  case 
of  the  formation  of  a  new  company  to  the  extent  of  the  owner- 
ship of  the  road  intermediate  the  time  of  its  purchase  and  the 
formation  of  the  new  company ;  but  after  such  formation  the 
presumption  is  that  the  stocks  would  become  distributed 
among  other  persons  to  a  greater  or  less  extent.  The  judg- 
ment appealed  from  must  be  aflSrmed  with  costs. 

All  concurring  except  Folgeb,  J.,  who  did  not  vote.    Judg- 
ment affirmed. 
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Jean  F.  Pepin,  Respondent,  v.  Augustus  Lachenmeyeb  and 
Cathaeine  Lachenmeyeb,  Appellants. 

It  is  not  error  for  the  court  to  exclude  an  offer  of  evidence  which,  with 
the  evidence  already  given,  would  be  Insufficient  to  establish  the  fact 
which  it  is  intended  to  prove.  An  offer  of  testimony  is  to  be  presumed 
to  include  all  that  the  party  proposes  to  offer  in  addition  to  what  they 
have  already  shown  upon  the  particular  issue. 

Supreme  military  control  in  a  city  is  not  incompatible  with  the  existence 
and  authority  of  courts  of  civil  jurisdiction  and  procedure  there. 

A  transcript  of  minutes  extracted  from  the  docket  of  a  court,  is  not  admis- 
sible in  evidence  under  the  act  of  Congress  of  26th  May,  1790. 

The  acta  of  a  die  fitcta  j\idge  cannot  be  attacked  collaterally,  by  showing 

'.•thtithe  has  taken  no<^|^}i^of  office,  or  that  he  has  taken  an  oath  to  sup- 
port a  power  in  insurrcc^ipiiaiy  hostility  to  the  federal  government 

The  secession  of  the  State  of  Louisiana,  attempted  or  temporarily  effected, 
did  not  affect  the  jurisdiction  of  the  civil  courts  of  the  State  between, 
citizens  of  that  State. 

(Argued  February  9 ;  decided  February  HI,  1871.) 

Appeal  from  a  judgment  ordered  by  the  General  Term  of 
the  Supreme  Court  in  the  first  judicial  district  for  the  plain- 
tiff, upon  the  verdict  of  the  jury  at  the  New  York  circuit ; 
the  justice  at  the  circuit  having  ordered  that  the  exceptions 
of  the  defendant  be  heard  in  the  first  instance  at  the  General 
Term. 

This  action  was  brought  upon  a  judgment  rendered  in  the 
sixth  district  court  of  New  Orleans,  in  the  State  of  Louisiana, 
on  the  7th  of  Febiniary,  1863. 

The  complaint  alleges  the  commencement  of  the  action,  the 
appearance  of  the  defendant,  the  judgment  of  the  court,  and 
that  no  part  of  it  had  been  paid  ;  also,  that  the  court  was  a 
court  of  general  jurisdiction,  created  by  the  laws  of  the  State 
of  Louisiana.  The  answer  denies  the  record  of  the  judg- 
ment, also  that  the  court  was  a  court  of  general  or  any  juris- 
diction, and  alleges  that  the  State  was,  at  the  time  mentioned 
in  the  complaint,  in  open,  armed  rebellion  against  the  govern- 
ment of  the  United  States,  and  claimed  to  be  one  of  the 
Confederate  States ;  that  one  Kufus  K.  Howell  at  the  time 
claimed  to  be  judge  of  said  sixth    district  court    under  an 
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election  had  and  commission  issued  to  him  under  the  authority 
of  the  State  of  Louisiana  after  she  became  one  of  the  Confed- 
erate States ;  that  he  took  the  oath  of  office  as  judge,  and 
swore  to  support  the  Constitution  of  the  Confederate  States  ; 
that  the  Supreme  Court  of  the  State  of  Louisiana  was  vir- 
tually abolished  by  the  rebellion.  The  answer  also  sets  forth 
an  executive  order  of  the  President  of  the  United  States, 
dated  October  20,  1862,  reciting  the  insurrection,  etc.,  and 
appointing  a  provisional  court  and  Charles  A.  Peabody  its 
judge,  with  power  to  hear,  try  and  determine  all  causes,  civil 
and  criminal,  including  such  powers  and  jurisdiction  as 
belonged  to  the  district  and  circuit  courts  of  the  United  States. 

The  answer  also  alleged  the  military  occupation  of  the  city 
by  the  federal  government,  and  that  civil  authority  had  not 
been  restored,  and  that  the  action  should  have  been  brought 
in  the  provisional  court,  and  also  contained  a  general  denial. 

A  certified  copy  of  the  judgment  in  the  sixth  district  court 
of  the  city  of  New  Orleans,  in  favor  of  the  plaintiff  and 
agkinst  the  defendant,  was  offered  in  evidence  and  received, 
under  objection  by  the  defendant.  The  certificate  of  the  clerk 
that  the  same  was  a  correct  transcript  of  all  the  proceedings 
had,  documents  filed,  and  evidence  adduced  on  the  trial,  was 
attached  to  the  judgment ;  also  a  certificate  of  the  judge,  to 
the  effect  that  the  court  was  a  court  of  record,  that  the  signa- 
ture of  the  clerk  was  genuine,  and  his  attestation  in  due  foim 
of  law ;  also,  the  certificate  of  the  clerk,  with  the  seal  of  the 
court  attached,  that  the  court  was  a  court  of  record,  and  that 
the  signature  of  the  justice  was  genuine,  etc. 

The  executive  order  before  mentioned  was  put  in  evidence, 
and  evidence  was  introduced  showing  that  Charles  A.  Pea- 
body  entered  upon  the  duties  of  judge,  under  the  executive 
order,  in  December,  1862,  and  continued  to  exercise  them  till 
November,  1865.  The  court  excluded  evidence  offered  by 
the  defendant  to  prove  that,  during  the  time  Judge  Peabody 
remained  at  New  Orleans,  the  government  of  the  city  was 
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strictly  military,  or  under  the  military  authority ;  and  the 
defendants  excepted. 

The  defendants'  counsel  offered  in  evidence  an  exemplified 
copy  of  the  minutes  of  the  sixth  district  court  of  New 
Orleans;  which  was  objected  to  by  plaintiff's  counsel,  and 
the  objection  sustained. 

A.  A.  PhiQAps  and  Z.  S.  Chatfiddy  for  the  appellants. 

J,  If,  BalesHer^  for  respondent. 

FoLGEB,  J.  This  is  an  action  upon  a  judgment  of  the 
Sixth  District  Court  of  New  Orleans,  in  the  State  of  Louisiana, 
rendered  in  favor  of  the  plaintiff  and  against  the  defendants, 
on  the  7th  day  of  February,  1863. 

At  the  trial,  at  the  circuit,  the  plaintiff  offered  in  evidence 
a  certified  copy  of  the  record  of  the  Louisiana  court.  Thp 
defendants  objected  to  its  introduction  in  evidence.  But 
the  objection  was  general,  not  specifying  any  particular 
wherein  it  was  illegal  or  defective.  And  though  the  same 
objection  is  made  as  a  point  in  this  court,  it  is  in  the  same 
geneiral  way.  Such  an  objection  is  not  of  any  force.  But 
we  have  looked  at  the  record  and  the  certificates  of  authenti- 
cation. It  seems  to  be  duly  authenticated  according  to  the 
law  of  congress  in  that  regard. 

The  record  was  received  in  evidence,  and  it  shows  the 
existence  of  a  court,  with  a  judge,  clerk  and  seal,  and  it  is 
prima  fade  evidence  of  the  acts  of  the  court  as  set  fortli  in 
it,  and  that  it  had  jurisdiction  of  the  persons  and  of  the  sub- 
ject-matter. (Mayhew  v.  Thatcher,  6  Wheat.,  129 ;  WheeUr 
V.  Raymond,  8  Cow.,  311 ;  Thomas  v.  Hobinson,  3  Wend., 
268.)  This  established  the  judgment  in  favor  of  the  plain- 
tiff against  the  defendants,  and  made  out  his  cause  of  action 
against  them  in  the  court  below,  unless  they  could  succeed  in 
impeaching  it. 

To  do  this,  they  put  in  evidence  an  executive  order  of  the 
president  of  the  United  States,  dated  20th  October,  1862, 
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which,  declaring  that  the  insurrection  had  temporarily  sub- 
verted and  swept  away  the  civil  institutions  of  the  State  of 
Louisiana,  including  the  judiciary  and  judicial  authorities  of 
the  Union,  so  that  it  had  become  necessary  to  hold  the  State 
in  military  occupation,  and  indispensably  necessary  that  there 
should  be  some  judicial  tribunal  existing  there,  capable  of 
administering  justice ;  did  constitute  a  provisional  court,  which 
should  be  a  court  of  record  for  the  State  of  Louisiana,  and  did 
appoint  a  provisional  judge  to  hold  said  court,  with  authority 
to  hear,  try  and  determine  all  causes,  civil  and  criminal,  and 
whose  judgment  should  be  final  and  conclusive.  They  showed 
that  the  person  appointed  judge  of  this  court  commenced  the 
exercise  of  his  judicial  functions  in  December,  1862,  and  con- 
tinued them  until  in  July,  1865. 

The  defendants  then  offered  to  prove  by  a  witness,  that 
during  the  period  that  judge  remained  in  New  Orleans, 
the  government  of  that  city  was  strictly  a  military  gov- 
ernment, or  that,  at  least,  it  was  under  military  authority. 
The  court  excluded  the  testimony,  and  the  defendants  duly 
excepted.  We  think  that  the  court  committed  no  error  in  this 
ruling.  As  this  was  an  offer  of  testimony,  and  not  a  question 
to  a  witness,  it  must  be  taken  as  all  that  the  defendants  pro- 
posed to  offer  and  show,  in  addition  to  what  they  had  shown, 
upon  this  issue.  All  that  they  had  shown,  was  the  issuing 
of  this  executive  order,  and  the  exercise  of  judicial  functions 
under  it.  It  is  to  be  observed,  that  though  the  judicial 
power  assumed  to  be  conferred  by  it  was  general  and  com- 
prehensive, it  was  not  exclusive.  And  though  the  order 
declared  that  the  civil  institutions  of  the  State  had  been 
swept  away,  it  was  not  conclusive  evidence  of  such  fact.  Nor 
would  it,  in  connection  with  the  fact  offered  to  be  proved, 
that  the  city  was  under  military  authority,  be  sufficient  to 
overcome  the  evidence  that  those  civil  institutions  were  not 
swept  away,  but  that  a  court  was  in  active  existence,  issuing 
process  against  persons  and  property,  and  obtaining  recogni- 
tion from  citizens  and  obedience  from  litigants,  which  was 
furnished  by  the  record  which  had  been  placed  before  the 
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court.  This  showed  a  court  with  a  formal  title,  with  a  judge, 
clerk,  seal,  attorneys  practicing  in  it,  sheriff,  and  a  regular 
and  formal  mode- of  procedure.  And  the  certificates  showed 
the  same  court  continuing,  in  regular  existence,  until  after 
active  insurrection  had  ceased,  and  civil  order  had,  ostensibly 
at  least,  been  restored ;  and  that  upon  its  files  and  records 
brought  down  in  regular  succession,  was  found  the  record  of 
the  proceedings  and  judgment  between  these  parties.  This 
record  showed  that  this  judgment  was  the  ten  thousandth 
and  over  which  this  court  had  given.  It  was  not  a  tribxmal 
then  lately  set  up. 

Kthis  was  all  which  the  defendants  proposed  to  show  upon 
that  question,  it  was  clearly  insufficient  to  prove  and  establish 
what  the  defendants  had  alleged  in  their  answer. 

If  the  testimony  had  been  admitted,  it  could  not  have  dis- 
turbed these  facts ;  and  as  it  seemed  to  be  all  which  the 
defendants  proposed,  the  rejection  of  it  was  as  well,  as  to 
admit  it  and  declare  it  insufficient.  That  is  to  say,  the  bare 
fact  that  the  city  of  New  Orleans  was  under  military  authority 
was  immaterial,  upon  an  issue  whether  a  civil  court  alleged 
to  be  in  existence,  and  in  the  exercise  of  its  functions  there, 
was  so  or  not.  There  was  nothing  so  incompatible  in  the 
co-existence  of  the  two  things,  as  that  one  being  the  other 
could  not  be ;  so  that  merely  proving  the  existence  of  military 
authority,  did  not  tend  to  prove  the  non-existence  of  a  court 
of  civil  jurisdiction  and  procedure.  The  supreme  power 
might  be  military,  and  yet  there  co-exist  a  judicial  power,  act- 
ing between  citizens  in  the  adjudication  of  their  private 
differences,  whose  records  and  judicial  proceedings  were  enti- 
tled to  faith  and  credit  in  other  courts  in  the  United  States. 

The  defendant's  counsel  then  offered  in  evidence  an  exem- 
plified copy  of  the  minutes  of  the  6th  District  Court  of  New 
Orleans,  containing  the  commission  from  the  Governor  of 
Louisiana  to  Rufus  K.  Howell,  as  judge  of  the  6th  District 
Court  of  New  Orleans,  bearing  date  18th  April,  1861,  and 
the  oath  of  office  indorsed  on  the  back  of  it,  in  which  the 
judge  swears  to  defend  the  constitution  "  of  the  Confederate 


32  Pepin  v.  Lachenmeysb.  [Feb., 

Opinion  of  the  Court,  per  Folobb,  J. 


States,'^  taken  29th  April,  1861.  Upon  the  plaintiff's  objec- 
tion, the  court  refused  to  admit  the  paper  in  evidence  and  the 
defendants  excepted.  It  will  be  observed  that  the  paper 
offered,  was  not  a  copy  of  the  records  of  the  court,  but  a 
copy  jfrom  its  minutes.  In  Ferguson  v.  Ha/rwood  (7  Cranch, 
408),  it  is  held  that  a  transcript  of  minutes  extracted  from 
the  docket  of  a  court,  is  not  admissible  in  evidence  under 
the  act  of  Congress,  26th  May,  1790,  although  the  certificates 
of  authentication  are  in  due  form  of  law.  But  the  certifi- 
cates were  not  in  due  form.  The  certificate  of  the  judge 
does  not  state,  that  that  of  the  clerk  "  is  in  due  form  of  lawP 
Smith  V.  Blagge  (1  John.  Cases,  238 ;  2d  ed.  and  note  b). 

But  Airther  than  this,  the  person  who  assumed  to  act  was 
judge  defactOy  and  his  acts  were  valid  as  between  third  par- 
ties, had  he  taken  no  oath  of  office.  ISor  would  the  fact,  if 
proven,  that  he  took  an  oath  to  support  a  power  in  insurrec- 
tionary hostility  to  the  federal  government,  of  itself,  render 
his  acts  in  a  judicial  capacity  invalid,  as  between  third  par- 
ties. Those  acts  cannot  be  impeached  collaterally.  His  title 
to  the  office  could  be  questioned  only  in  a  proceeding  against 
him  directly,  or  impeached  in  some  proceeding  for  his  own 
benefit.  {The  People  v.  White,  24  Wend.,  520-525 ;  The 
People  V.  Cooke,  8  N.  Y.,  67-89). 

The  stress  of  the  appellant's  argument  is  this :  Louisiana 
was  a  State  of  the  Union,  but  in  flagrant  rebellion  against 
the  federal  government;  it  had  organized  a  State  govern- 
ment in  opposition  to  the  national  government,  in  which  was 
included  a  judicial  system ;  the  court  of  the  6th  Judicial 
District  of  New  Orleans  was  a  confederate  court,  established 
by  confederate  authority,  and  hence  a  nullity  as  to  the 
United  States,  for  by  that  power,  the  Confederate  States  was 
not  recognized  as  a  separate  nation  ;  if  it  was  a  court  estab- 
lished by  rebels  in  arms,  not  recognizing  the  authority  of  the 
United  States,  it  was  not  a  court  known  to  our  laws;  it 
could  not  be  a  court  of  foreign  jurisdiction  because  no  such 
foreign  power  was  acknowledged.  It  was,  therefore,  no 
court. 
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But  there  is  assumed  here,  what  is  not  in  the  proofs,  nor  is 
it  in  the  history  of  the  times ;  and  that  is,  that  this  6th  Dis- 
trict Conrt  was  established  by  confederate  authority,  or  by 
rebels  in  anns.  It  was  a  court  of  the  State  of  Louisiana. 
Now  the  State  of  Louisiana,  at  the  time  of  the  commence- 
ment of  the  plaintift^s  proceedings  in  that  court,  and  up  to 
the  date  of  the  rendition  of  the  judgment,  was  either  a  State 
of  the  Union,  and  temporarily  disturbed  in  her  normal  rela- 
tions with  the  national  government,  by  a  great  insurrection 
against  it ;  or  it  was  for  that  time  a  conquered  country  and 
subject  to  the  will  of  the  conqueror ;  that  will  to  be  exercised 
in  accordance  with  the  law  of  nations.  It  will  not  be 
claimed,  we  think,  that  the  latter  was  the  case.  The  general 
purpose  of  the  wslx  ^^  the  re-establishment  of  the  national 
autliority,  and  the  ultimate  restoration  of  States  and  citizens 
to  their  national  relations,  without  any  view  of  subjugation 
by  conquest.  The  Venice  (2  Wallace,  258). 

The  proclamation  of  the  President  of  16th  August,  1861, 
issued  in  pursuance  of  the  act  of  Congress  of  July  13th,, 
1861,  excepted  from  its  declaration  of  a  state  of  insurrection,, 
those  parts  of  States,  from  time  to  time  occupied  and  con- 
trolled by  the  forces  of  the  United  States  engaged  in  the  dis- 
persion of  the  insurgents.  Such  was  the  city  of  New  Orleans, 
during  the  period  covered  by  the  legal  proceedings  under 
consideration.  And  in  the  succeeding  executive  proclama- 
tion of  March,  1863,  the  port  of  New  Orleans,  was  by  name 
excepted  from  the  declaration  of  being  in  a  state  of  insur- 
rection. The  military  occupation  of  the  city  of  New 
Orleans  on  which  the  appellants  so  much  rely,  has  been  held 
to  have  been  complete  ps  early  as  on  the  6th  of  May,  1862. 
(The  Venice^  »upra.)  But  the  proclamation  of  the  general 
commanding,  issued  on  that  day,  announced  that  "  civil 
causes  between  parti/  and  party  will  be  referred  to  the 
orrdinary  tribunals."     (Parton's  Butler,  294.) 

It  would  seem,  then,  that  this  military  occupation  was  but 
the  repression  of  the  insurrection,  that  is,  of  violent  opposi- 
Haij^d  —Vol.  VI.  5 
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tion ;  and  that  tins  being  done,  the  ordinary  relations  of 
citizen  with  citizen,  the  making  of  contracts,  the  enforcing 
of  those  made,  were  not  to  be  interfered  with  by  the  military 
hand,  bnt  left  to  go  on  in  their  usual  course,  and  seek  the 
local  and  usuftl  tribunals. 

It  has  also  been  held,  that  the  actual  secession  of  the  State 
of  Louisiana,  attempted  or  temporarily  effected,  did  not  affect 
the  jurisdiction  of  the  courts  of  the  State.  (fVhite  v.  Cannon^ 
6  Wallace,  443). 

Without  entering  further  into  a  field,  too  extensive  for  our 
minute  exploration,  it  is  suflScient  for  us  to  say,  that  in  our 
view,  the  6th  District  Court  of  New  Orleans  was  a  court  of 
the  State  of  Louisiana ;  that  the  rebellion  against  the  national 
goveniment  in  which  the  people  of  that  State  were  involved, 
did  not  annul  that  court,  its  power  or  jurisdiction,  but  that 
it  continued  on  in  the  exercise  of  them  ;  that  its  proceedings 
were  valid ;  that  it  had  jurisdiction  of  the  parties  to  the 
judgment  sued  upon  in  this  action,  and  the  subject-matter  of 
it ;  and  that  the  judgment  it  rendered  was  valid  and  ought 
to  be  enforced  in  this  action. 

The  judgment  of  the  court  below  should  be  aflSraied,  with 
<costs  to  the  respondent. 

All  the  judges  concurring,  judgment  affirmed. 


MoRTiMEB  E.  McEn'X^b,  Respondent,  v.  The  New  Jersey 

Steamboat  Company,  Appellant. 

An  absolute  refusal  by  a  carrier  to  deliver  goods  to  a  person  entitled  to 
receive  them  constitutes  a  conversion  of  them;  but  if  the  refusal  be 
qualified)  and  the  qualification  attached  to  the  refusal  be  reasonable,  and 
made  in  good  faith,  it  docs  not  constitute  a  conversion. 

Common  carriers  deliver  property  at  their  perD,  and  must  take  care  that 
it  is  delivered  to  the  right  person,  for  if  the  delivery  be  to  the  wrong 
person,  either  by  an  innocent  mistake  or  through  fraud  of  others  they  will 
be  responsible,  and  the  wrongful  deliver^'  will  be  treated  as  a  conversion. 

Accordingly,  where  the  defendants  received  goods  at  Albany,  to  be  delivered 
in  New  York,  addressetl  to  "  McEntee,  New  York,"  and  on  their  arrival 
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the  plaintiff  demanded  them  and  offered  to  pay  the  charges,  but  the 
defendant  refused  to  deliver  them,  and  defendants  gave  evidence  tending 
to  show  that  the  refusal  was  coupled  with  an  offer  to  deliver  the  goods, 
if  the  plaintiff  would  produce  any  paper  showing  ownership  orauthorit}* 
to  receive  them. — Beld^  that  it  should  have  been  submitted  to  the  jury, 
whether  the  reftisal  was  qualified ;  .and  if  so,  whether  the  qualification 
was  reasonable  and  was  the  true  reason  for  not  delivering  the  goods. 

(Ajgued  February  9, 1871 ;  decided  Febraary  21, 1871.) 

Appeal  from  the  General  Term  of  the  Supreme  Court  in 
the  second  district. 

The  action  was  brought  against  the  defendants  for  the  con- 
version of  chattels  claimed  bj  the  plaintiff.  The  defendants, 
as  common  carriers  between  Albany  and  New  York,  received 
from  Mr.  Guyer,  at  Albany,  and  carried  to  New  York,  in 
1868,  several  bundles  of  sash  and  blinds  addressed  to 
"  McEntee,"  New  York.  After  these  arrived  at  New  York, 
the  plaintiff  claimed  them,  and  gave  evidence  tending  to 
prove  that  he  demanded  the  goods  and  tendered  the  charges, 
and  that  the  agents  of  the  defendants  refused  to  deliver  them. 

The  defendants  gave  evidence  somewhat  in  conflict  with 
the  plaintiff's  statement,  and  also  gave  evidence  tending  to 
show  that  other  property  of  a  like  character  had  on  former 
occasions  been  received  by  Mr.  Guyer  in  New  York,  and  that 
the  goods  were  first  inquired  for  as  the  goods  of  Guyer,  and 
that  the  defendant  supposed  they  might  belong  to  him,  and 
that  they  offered  to  deliver  them  to  the  cartman  of  the  plain- 
tiff and  to  the  plaintiff  upon  the  production  of  any  paper 
showing  ownership  or  authority  to  receive  them,  and  that  the 
defendants  were  at  all  times  ready  to  deliver  the  goods  to  the 
plaintiff  upon  the  production  of  any  reasonable  evidence  iden- 
tifying him  as  the  consignee  and  owner.  The  judge  ruled 
and  decided  that  the  only  question  for  the  jury  was  whether 
the  freight  money  was  tendered,  and  restricted  the  counsel  in 
smnming  up  to  that  question  only,  and  charged  the  jury,  1st. 
That  when  the  defendants  receive  goods,  the  consignor  putting 
them  on  a  steamboat  to  be  carried  to  New  York  without  con- 
signing them  to  any  particular  individual,  the  steamboat  com- 
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pany  was  authorized  to  deliver  them  to  any  person  who  calls  for 
them ;  and,  2d.  That  common  carriers  have  no  right  to  insist 
on  any  person  proving  ownership,  for  they  are  not  restricted  as 
to  the  delivery,  and  incur  no  liability  whatever  in  that  respect. 

To  these  several  rulings  fhe  defendants  excepted.  The 
counsel  for  the  defendants  also  made  several  requests  to  the 
judge  to  charge,  which  were  refiised,  and  exceptions  taken  to 
the  refusal. 

A  verdict  was  rendered  at  the  Kings  Circuit  in  favor  of  the 
plaintiff  for  the  value  of  the  property,  upon  which  judgment 
was  entered  and  affirmed  on  appeal  by  the  Supreme  Courts 
and  from  the  latter  judgment  the  defendants  have  appealed 
to  this  court. 

William  P,  Prentice^  for  the  appellant,  insisted  that  there 
was  no  conversion.  {Esmay  v.  Fanningy  9  Barb.,  188 ;  Han- 
som v.  Wetm/yre^  39  Barb.,  104 ;  Tolano  v.  National  Steam 
Nav.  Co,y  4  Abb.  N.  S.,  316.  Kefusal  must  be  positive  and 
absolute.  {Holbrooh  v.  Wight,  24  Wend.,  176 ;  Jeaaop  v. 
Miller,  1  Keyes,  321 ;  MotmtY.  Derick,  5  Hill,  455  ;  Dwdop 
V.  Hunting,  2  Den.,  643 ;  2  Phil.  Ev.,  226 ;  CarroU  v.  Mix, 
61  Barb.,  215.)  That  carrier  is  responsible  for  wrong  delivery. 
{Cogga  v.  Bernard,  1  Eaym.,  665 ;  Co.  Litt.,  89a  and  note  6 ; 
Eds.  on  Bailm.,  450,  532 ;  2  Pai-s.  Con.,  181, 199 ;  2  Kedf. 
Kailw.,  §  46,  pp.  46-49  ;  Ang.  Car.,  §  324 ;  Hawkins  v.  Hoff- 
mxm,  6  Hill,  588 ;  Powdl  v.  Myers,  26  Wend.,  591 ;  Pack- 
ard V.  Oetman,  4  W.,  615 ;  WiUard  v.  Bridge,  4  Barb.,  361 ; 
Dudley  v.  Hawley,  40  B.,  397 ;  Dean  v.  Yaccaro,  2  Head., 
485  ;  Dufour  v.  Mephar,  31  Miss.,  577 ;  Hempstead  v.  N. 
T.  a  R.  R.,  28  B.,  485 ;  Mich.  am,d  C.  R.  v.  Day,  20  111., 
375 ;  Roberts  v.  Riley,  15  La.  An.,  103  ;  Bra^^ey  v.  Water- 
hoicse,  3  Carr.  and  P.,  318  ;  Burrell  v.  North,  2  C.  and  K. 
680.)  Carrier  is  bound  to  make  reasonable  inquiry  as  to  title. 
(Rogers  v.  Weir,  34  N.  T.,  463, 471 ;  Holhrook  v.  Wight,  24 
W.,  169 ;  Esp.,  177  and  cases  there  cited ;  2  Par.  Con.,  204, 
205 ;  Ostrander  v.  Brown,  15  Johns.,  40 ;  Powell  v.  Myers,  26 
Wend.,  591 ;  Mo^mt  v.  Derick,  5  Hill,  455 ;  Carroll  v.  Mix, 
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61  Barb.,  215 ;  Solomon  v.  Davis,  1  Esp.  If .  P.  C,  83 ;  Tuttle 
V.  Gladdififfy  2  E.  D.  Smith,  157;  WeUs  v.  Kdsey,  15  Abb., 
53 ;  GhiiUaume  v.  Hamburgh  Co.,  42,  N.  T.,  212  ;  Wilson  v. 
Vt.  H.  R.  Co.,  42  Vt.,  200.) 

J.  L.  Overfield  {A.  J.  Parker  with  him),  of  counsel  for 
respondents,  insisted  that  the  facts  constituted  a  conversion. 
<15  Abb.,  53 ;  19  How.,  309  ;  1  Wik.,  328 ;  6  Wend.,  603  ; 
10  id.,  349 ;  11  id.,  80 ;  20  id.,  267 ;  22  id.,  285 ;  23  id., 
462 ;  4  Den.,  323  ;  5  id.,  240 ;  10  John.,  175  ;  31 N.  T.,  490.) 

Allen,  J.  The  defendants  were  charged  for  the  conver- 
sion of  tlie  goods  upon  evidence  of  a  demand  and  a  refusal  to 
deliver  them.  If  the  demand  was  by  the  person  entitled  to 
receive  them,  and  the  refusal  to  deliver  was  absolute  and 
unqualified,  the  conversion  was  sufficiently  proved,  for  such 
refusal  is  ordinarily  conclusive  evidence  of  a  conversion ;  but 
if  the  refusal  was  qualified,  the  question  was  whether  the 
qualification  was  reasonable ;  and  if  reasonable  and  made  in 
good  fiiith,  it  was  no  evidence  of  a  conversion.  {Aleosander 
V.  Southey,  5  B.  and  Aid.,  247 ;  HolhrooJc  v.  Wight,  24  W. 
R.,  169 ;  Rogers  v.  Weir,  34  K  Y.,  463 ;  Mount  v.  Dericky  5 
Hill,  455.)  If,  at  the  time  of  the  demand,  a  reasonable  excuse 
be  made  in  good  faith  for  the  non-delivery,  the  goods  being 
evidently  kept  with  a  view  to  deliver  them  to  the  true  owner, 
there  is  no  conversion. 

This  action  is  not  upon  the  contract  of  the  carriers,  but  for 
a  tortious  conversion  of  the  property ;  but  the  rights  and 
duties  of  the  defendants  as  carriers  are,  nevertheless,  involved. 

The  defendants  were  bailees  of  the  property,  under  an  obli- 
gation to  dolii^er  it  to  the  rightful  owner.  They  would  have 
been  liable  had  they  delivered  the  goods  to  a  wrong  person. 
CSommon  carriers  deUver  property  at  their  perU,  and  must 
take  care  that  it  is  delivered  to  the  right  person,  for  if  the 
delivery  be  to  the  wrong  person,  either  by  an  innocent  mis- 
take or  through  fi*aud  of  third  persons,  as  upon  a  forged  order, 
they  will  be  responsible,  and  the  wrongful  delivery  will  be 
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treated  as  a  conversion.  (Hawkins  v.  Hoffman^  6  Hill,  586 ; 
PowdL  V.  Myers^  26  Wend.  K.,  290 ;  Devereux  v.  Barclay,  2  B. 
and  Aid.,  702 ;  Guillavme  v.  JBiambiirghandAm.  Packet  Co.,  8 
Hand ;  42  N.  Y.,  212 ;  Duf  v.  Budd,  3  Brod.  and  Bing.,  177.) 
The  duties  of  carriers  may  be  varied  by  the  diflfering  circum- 
stances of  cases  as  they  arise ;  but  it  is  their  duty  in  all  cases 
to  be  diligent  in  their  efforts  to  secure  a  delivery  of  the  pro- 
perty to  the  person  entitled,  and  they  will  be  protected  in 
revising  delivery  until  reasonable  evidence  is  furnished  them 
that  the  party  claiming  is  .the  party  entitled,  so  long  as  they 
act  in  good  faith  and  solely  with  a  view  to  a  proper  delivery. 
The  circumstances  of  this  case,  the  very  defective  address  of 
the  parcels,  and  the  omission  of  the  plaintiff  to  produce  any 
evidence  of  title  to  the  property  or  identifying  him  as  the 
consignee,  justified  the  defendants  in  exercising  caution  in  the 
delivery,  and  it  should  have  been  submitted  to  the  jury 
whether  the  refusal  was  qualified,  as  alleged  by  the  defend- 
ants ;  and  if  so,  whether  the  qualification  was  reasonable,  and 
was  the  true  reason  for  not  delivering  the  goods.  The  judge 
also  erred  in  his  instructions  to  the  jury  as  to  the  duty  of  the 
defendants,  as  common  carriers,  in  the  delivery  of  goods. 
They  may  not  properly,  or  without  incurring  liability  to  the 
true  owner,  deliver  goods  to  any  person  who  calls  for  them, 
other  than  the  rightful  owner.  The  judgment  must  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  the  judges  concurring,  judgment  reversed  and  new 
trial  ordered.    . 


46      88| 

il£.Ji2l         William  T.   Coleman,  Appellant,  v.  Henry  Eyre, 

Respondent. 


A  parol  agreement  by  the  defendant  to  take  a  share  in  the  plaintiflF's  inte- 
rest in  a  trading  adventure,  is  valid  and  binding,  although  the  only  con- 
sideration passing  from  the  defendant  to  the  plaintiff  for  such  share,  or 
his  right  to  take  it,  was  the  obligation  to  share  in  the  losses.    Upon  such 
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an  agreement,  the  plaintiff  may 'maintain  an  action  against  the  defendant 
to  recover  contribution  of  the  losses  of  the  adventure. 

The  plaintiff's  promise  to  account  to  the  defendant  for  one-half  of  the 
profits,  is  supported  by  the  obligation  incurred  by  the  defendant  to  share 
one-half  of  the  losses,  and  hence  it  is  a  case  of  mutual  promises,  recipro- 
cally binding. 

The  agreement  was  not  within  the  clause  of  the  statute  of  frauds,  requiring 
agreements  for  the  sale  of  goods  to  be  in  writing. 

(Argued  February  14th,  decided  February  21st,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  reversing  a  judgment 
entered  on  the  report  of  a  referee  in  favor  of  the  plaintiff,  and 
granting  a  new  trial. 

The  facts  in  the  case  sufficiently  appear  in  the  opinion  of 
the  court. 

W,  M.  Maqfarlandy  of  counsel  for  appellants,  that  the  con- 
sideration was  sufficient.  (Comyn's  Digest,  vol.  1,  p.  199  B. 
7 ;  2  Blackstone  Com.,  444 ;  2  Kent  Com.,  465 ;  1  Chitty 
Pleadings,  297 ;  Chitty's  Contracts,  41 ;  Parsons'  Contracts, 
vol.  1,  p.  468 ;  Billings  v.  Vanderbecky  23  Barb.,  552 ; 
Qxiarles  v.  George^  23  Pick.,  401 ;  CartwriglU  v.  Cooh^  3  B. 
&  Adol,  701 ;  McNeU  v.  Eeid,  9  Bing.,  68 ;  23  E.  C.  L., 
265 ;  Broom's  Maxims,  73  ;  Brigga  v.  Tillotson^  8  John.,  304 ; 
Downey  v.  Hinchman^  25  Ind.,  454 ;  Funk  v.  Houghs  29  111., 
145 ;  Savard  v.  Mitchdl^  1  Coldwell  Tenn.,  87 ;  Howe  v. 
(yMalley^  1  Murphy  Law  and.  Eq.,  N.  Car.,  287 ;  AldHok  v. 
Lymany  6  K.  I.,  102 ;  Rice  v.  Sima^  8  Rich.  Law,  419 ; 
Whitehead  v.  Patton^  4  Iredell,  Law,  257 ;  Carleton  v.  Jdok- 
son^  21  Verm.,  481 ;  Livingston  v.  Rogers j  1  Caines,  583 ; 
KeepY.  Goodrich,  12  Johns.,  400;  Tucker  y.  Wood,  12  Johns., 
90.)  That  parol  evidence  was  admissible  to  prove  the  agree- 
ment. (3  Kent  Com.,  26 ;  McKay  v.  Rutherford,  6  Moore 
P.  C.  C,  414 ;  Smith  v.  Tarlton,  2  Barb.  Ch.,  336 ;  Bxm- 
iiell  V.  Taintor,  4  Conn.,  568 ;   Hess  v.  Fox,  10  Wend.,  437.) 

John  H  Reynolds,  of  counsel  for  respondents.  Tliat  no 
partnership   existed.      {Chase    v.    Bai^ett,  4    Paige,   148; 
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Holmes  V.  United  Ins.  Co.^  2  Johns.  Ca.,  329 ;  Post  v.  Kim- 
lerly^  9  Johns.,  470 ;  Porter  v.  McClure^  15  Wend.,  187 ; 
Smith  V.  Wright,  5  Sandf.,  113,  affirmed  1  Abb.,  243 ;  Pat- 
tison  V.  Blomchard,  1  Seld.,  186  ;  Putnam  v.  Wise,  1  Hill, 
234,  238 ;  Murray  v.  Bogert,  14  John.,  318,  322.)  That  this 
agreement  was  within  the  statute  of  frauds.  {Levnn  v.  Stew- 
art, 17  How.,  5 ;  Brabin  v.  Hyde,  32  N.  T.,  519 ;  Shindler  v. 
Houston,  1  Comst.,  261 ;  Ely  v.  Ormshy,  12  Barb.,  570 ;  Good 
V.  Curtis,  31  How.,  4.)  It  was  a  mere  nudum  pactum,  (Cliitty 
on  Contracts,  15 ;  Ingraham  v.  Gilbert,  20  Barb.,  151 ;  11 
Ad.  &  Ellis,  there  cited;  Livingston  \\  Rogers,  Coleman  &C. 
Cases,  331 ;  Bwmet  v.  Bisco,  4  Johns.,  235 ;  Utica  <&  Syra- 
cuse jR.  B,  Co.  V.  Brinkcrhoff,  21  Wend.,  139.) 

Rapallo,  J.  The  plaintiff  was  interested  to  the  extent 
of  one-fourth  in  the  profits  or  losses  of  a  shipment  of  coffee 
undertaken  by  him  jointly  with  other  parties.  After  the 
adventure  had  been  begun,  and  before  the  coffee  had  reached 
its  port  of  destination,  it  was  mutually  agreed  between  the 
plaintiff  and  the  defendant  that  the  latter  should  have  one- 
half  interest  in  the  plaintiff's  one-fourth  interest  in  the  adven- 
ture. The  speculation  resulted  in  a  loss,  and  this  action  was 
brought  to  recover  one-half  of  the  plaintiff's  proportion  of 
such  loss.  It  is  now  claimed  on  the  part  of  the  defendant 
that  no  valid  contract  was  made  between  him  and  the  plain- 
tiff; that  inasmuch  as  the  plaintiff  had  embarked  in  the  specu- 
lation before  and  without  reference  to  any  arrangement  with 
the  defendant,  and  the  defendant  had  not  done  or  contributed 
anything  to  aid  in  the  joint  enterprise,  there  was  no  partner- 
ship, and  no  consideration  for  the  undertaking  of  the  plaintiff 
to  give  him  one-half  of  the  profits ;  that  therefore  the  defend- 
ant could  not  have  enforced  payment  of  half  the  profits,  if  the 
adventure  had  been  successful,  and  consequently  no  agree- 
ment on  his  part  to  contribute  to  the  loss  can  be  implied. 

This  argument  assumes  that  the  agreement  was  simply  that 
the  defendant  should  have  one-half  of  the  profits,  which  the 
plaintiff  might  make  out  of  the  adventure,  in  case  it  should 
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prove  succeesfal.  But  sucli  was  not  the  agreement  proved. 
The  agreement  was  that  the  defendant  should  share  with  the 
plaintiff  in  the  adventure,  and  it  seems  to  have  been  clearly 
understood  that  he  should  participate  in  the  result,  whether 
it  should  prove  a  profit  or  a  loss.  That  it  might  result  in  a  loss 
was  contemplated  by  the  parties.  There  is  evidence  in  the  case 
that  the  possibility  of  that  event  was  the  sul»ject  of  conversa- 
tion between  them  at  the  time  of  making  the  contract ;  that 
the  hope  was  then  expressed  that  the  plaintiff  would  not  be 
oompelled  to  call  upon  the  defendant  to  contribute  to  a  loss ; 
and  that  afterward,  when  they  did  call  upon  him  to  contri- 
bute, he  did  not  dispute  his  liability,  but  sought  to  reduce 
the  amount  by  claiming  a  portion  of  the  plaintiff's  commis- 
sions. 

The  evidence  fully  justified  a  finding  that,  in  consideration 
of  the  agreement  by  the  plaintiff  to  account  to  the  defendant 
for  half  the  profits  in  case  of  success,  the  defendant  undertook 
to  bear  half  the  loss  in  the  contrary  event ;  and  the  intend- 
ment is,  that  the  referee  did  so  find.  Indeed,  such  is  a  proper 
construction  of  the  actual  finding.  It  is  a  clear  case  of  mutual 
promises ;  and  the  obligation  of  each  party  was  a  good  con- 
sideration for  that  of  the  other.  {Brigga  v.  TUlotsany  8 
Johns.,  304.) 

The  evidence  was  conflicting  as  to  whether  the  defendant 
was  to  share  in  the  commissions.  The  referee  found  in  the 
plaintiffs'  favor  on  that  point,  and  the  court  below,  at  Gene- 
ral Term,  refused  to  interfere  with  that  finding.  We  cannot 
disturb  it. 

The  agreement  was  not  within  the  statute  of  frauds.  It 
was  not  an  agreement  for  the  sale  of  any  personal  property 
or  chose  in  action,  but  an  executory  agreement,  whereby  one 
party  undertook  to  bear  one  part  of  a  possible  loss,  in  consid- 
eration of  a  share  of  an  expected  profit. 

The  judgment  of  reversal  and  order  granting  a  new  trial 
should  be  reversed,  and  the  judgment  for  the  plaintiffs  entered 
on  the  report  of  the  referee  should  be  affirmed;  with  costs. 

All  the  judges  coneumng. 

Haxd— Vou  VI.        6 
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Order  of  General  Term  reversed,  and  judgment  for  the 
plaintiffs  affirmed. 


Freeman  Kelly,  Eespondent,  v.  William  T.    Faloonek, 

Appellant. 

The  plaintiff  holding  a  contract  for  the  sale  of  certain  lands,  pai't  of  the 
purchase-price  of  which  had  been  paid  by  him,  transferred  the  contract 
to  the  defendant  as  security  for  any  advances  the  latter  might  make  to 
pay  the  balance  due  thereon ;  and  the  defendant  haying  paid  up  the  con- 
tract and  taken  a  deed  to  himself,  with  the  assent  of  the  plaintiff  con- 
tracted to  sell  a  portion  of  the  lands  to  G,  receiving  part  payment  At 
the  same  time,  he  agreed  with  G  to  advance  him  money  to  cut  logs  on  the 
lot,  the  defendant  to  be  repaid  by  taking  the  logs  at  agreed  prices. — ffeldy 
in  an  action  to  redeem,  brought  by  the  plaintiff,  that  the  defendant  was 
not  entitled,  upon  such  redemption,  to  charge  the  plaintiff  with  any 
moneys  advanced  to  G  under  the  lumbering  contract,  but  must  convey  to 
the  plaintiff,  and  assign  the  contract  with  G  and  the  logs  on  the  land  to 
him,  upon  being  paid  his  advances  to  buy  the  land,  less  the  amount 
received  from  G. 

(Submitted  February  6th,  and  decided  February  31st,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  eighth 
judicial  district,  affirming  the  judgment  entered  in  favor  of 
the  plaintiff  upon  the  report  of  a  referee.  The  facts  in  this 
case  are  fully  stated  in  the  opinion  of  the  court. 

A.  G.  liice,  for  the  appellant. 

Henderson  <&  WerUworth,  for  the  respondent. 

Gkoveb,  J.  The  ground  urged  by  the  counsel  for  the 
appellant,  for  the  reversal  of  the  judgment,  was  the  refusal 
of  the  referee  to  hold  the  plaintiff  liable  to  the  defendant  for 
his  advances  to  Goodrich  as  a  condition  of  requiring  the 
defendant  to  assign  to  the  plaintiff  his  interest  in  the  logs  as 
owner  of  the  legal  title  and  as  vendor  of  Goodrich  of  the 
lands  upon  which  they  were  cut,  and  upon   which   they 
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remained  at  the  time  of  the  trial.  To  determine  thie  ques- 
tion  reference  must  be  had  to  the  facts  proved  and  fonnd  by 
the  referee.  From  these  it  appeared  that  the  plaintiff  held  a 
contract  from  the  owners  (the  executors  of  Nicholas  Deve- 
reanz)  for  the  purchase  of  160  acres  of  land  for  $1,620,  a  part 
of  the  purchase-price  of  which  ($500)  had  been  paid,  leaving 
the  remainder  unpaid ;  that  the  plaintiff  assigned  this  con- 
tract to  the  defendant  as  security  for  such  sums  as  the 
defendant  might  pay  of  the  unpaid  purchase-money,  and. 
for  whatever  amount  the  plaintiff  might  otherwise  become 
indebted  to  the  defendant ;  that  the  defendant  paid  to  the 
vendors  the  balance  unpaid  of  the  purchase-money,  and 
took  a  deed  of  the  land  in  his  own  name ;  that  he  thereafter, 
with  the  assent  of  the  plaintiff,  entered  into  a  contract 
with  one  Gbodrich  for  the  sale  to  him  of  seventy-live 
acres  of  the  land,  upon  which  Goodrich  paid  the  defendant 
$500  of  the  purchase-price,  and  the  residue  was  to  be  paid 
thereafter  as  specified  by  the  contract.  It  was  proved 
that  Goodrich,  upon  making  the  contract,  entered  into  the 
possession  of  the  land,  which  was  all  timbered  land,  and  pro- 
ceeded to  cut  his  logs  and  wood  upon  the  land,  removing  more 
or  less  thereof  from  the  premises,  and  selling  the  same,  except 
the  logs,  to  others,  but  selling  the  logs  to  the  defendant,  who 
made  advances  to  him  to  enable  him  to  conduct  the  business, 
under  an  agi-eement  that  he,  the  defendant,  should  buy  the 
logs  and  be  repaid  his  advances  out  of  the  purchase-price ;. 
that,  at  the  time  of  the  trial,  there  were  about  800  logs  upon 
the  premises  cut  by  Goodrich,  and  that  he  was  indebted  to  the 
defendant  several  hundred  dollars  for  his  advances  in  carrying 
on  the  business.  The  referee  decided  that  the  plaintiff  was 
entitled  to  redeem  from  the  defendant  upon  payment  of  the 
money  paid  by  him  to  acquire  the  title,  with  interest,  over 
and  above  what  he  had  received  from  Goodrich,  and  of  all 
his  other  indebtedness;  and  that,  upon  such  payment,  as 
directed  by  the  judgment,  the  defendant  should  convey  the 
land  to  him,  subject  to  the  contract  made  with  Goodrich,  and 
should  assign  to  him  the  contract  made  with  Goodricli,  and 
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should  assign  to  him  all  the  defendant's  interest  in  the  logs 
remaining  upon  the  premises  contracted  to  Goodrich,  which 
he  acquired  by  the  conveyance  of  the  title  to  him,  and  as 
vendor  of  Goodrich.  The  plaintiff  testified,  in  substance, 
that  he  had  nothing  to  do  with  the  defendant's  advances  to 
Goodrich ;  and  the  referee  refused  to  find  that  he  had  made 
any  agreement  in  respect  thereto. 

Upon  the  above  facts,  it  is  clear  that  the  referee  was  connect 
in  holding  that  the  plaintiff  was  entitled  to  a  conveyance  of 
the  property  from  the  defendant,  upon  payment  to  him  of  all 
the  money  for  which  he  had  assigned  his  contract  to  him  as 
security.  This  did  not  include  advances  made  by  the  defend- 
ant to  Goodrich.  As  against  the  plaintiff,  he  had  no  right  to 
make  such  advances.  Goodrich,  without  the  consent  of  the 
owner  of  the  land,  had  no  right  to  cut  or  remove  timber 
therefrom.  The  legal  title  to  the  timber,  as  well  as  of  the 
land,  remained  in  the  vendor,  until  Goodrich  completed  his 
contract,  and  obtained  title  by  conveyance.  This  title  to  the 
timber  was,  in  equity,  held  as  security  by  the  vendor  for  the 
payment  of  the  purchase-money  by  the  purchaser.  Upon 
such  payment  the  purchaser  becomes  entitled  to  a  conveyance 
of  the  land,  and  this  gives  him  title  to  any  timber  that  may 
have  been  severed  from  the  soil  and  held  by  the  vendor  as 
security  for  the  purchase-money.  The  plaintiff,  by  payment 
of  what  the  defendant  held  the  property  to  secure,  was  enti- 
tled to  a  transfer  from  the  defendant  of  the  entire  property, 
including  the  title  of  the  defendant  to  the  logs  cut  upon  the 
Goodrich  lot,  which,  as  vendor,  he  held  as  security  for  the 
unpaid  purchase-money  by  Goodrich.  He  could  not  retain 
those  logs  for  any  indebtedness  of  Goodrich  to  him,  imless 
such  indebtedness  was  contracted  pursuant  to  an  agreement 
with  the  plaintiff  that  he  might  so  retain  them.  The  judg- 
ment must  be  affirmed,  with  costs. 

All  the  judges  concurring. 

Judgment  affirmed. 
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Amos  E.  "Wille-its  and  John  A.  Toan,  Respondents,  v.  The  Uu  348 
Sun  Mutual  Insurance  Company.  Appellant.  45    45I 

^^  |l32    358 

A.  promise  void,  when  made,  for  want  of  mutuality  of  obligation,  becomes 
Ya':id  and  binding  upon  the  performance  by  the  promisee  of  that  in  con- 
sideration of  which  such  promise  was  made. 

Accordingly,  where,  by  the  terms  of  a  policy  of  insurance,  the  loss  was  not 
covered,  but  the  company  promised  the  owner,  that,  if  he  would  find  the 
proi)erty  damaged,  have  it  inspected  and  sold  at  auction,  they  would  pay 
the  deficiency. — Meld,  that  the  performance  of  these  conditions  by  the 
owner  entitled  him  to  recover  the  deficiency  from  the  company. 

A.  gctneral  exception  to  a  reftisal  to  charge  what  is  improper,  in  part,  is  not 
good  as  to  the  correct  part  of  the  request.  It  is  not  the  duty  of  the  judge 
to  separate  the  good  from  the  bad. 

(Argued  February  17,  and  decided  February  21st,  1871.) 

Appeal  from  a  judgment  of  the  General  Tem  of  the 
Supreme  Court,  in  the  first  judicial  district,  directing  judg- 
ment upon  a  verdict  of  a  jury  rendered  at  the  New  York 
circuit,  and  overruling  exceptions  of  the  defendant  heard  and 
argued  by  stipulation  in  the  first  instance  at  the  General 
Term. 

This  action  was  brought  on  a  policy  of  insurance,  dated 
December  22, 1863,  on  223  barrels  of  cider,  shipped  on  board 
the  schooner  Frances  Satterlee,  for  Washington,  from  New 
York,  containing  the  following  clauses :  ^^  Property  on  deck ; 
warranted  free  from  claim  for  damage  by  wet,  exposure, 
breakage  or  leakage."  ^^  This  company  is  not  liable  for  leak- 
age on  molasses  or  other  liquids  unless  occasioned  by  strand- 
ing or  collision  with  another  vessel." 

After  the  cider  was  loaded  on  the  schooner,  she  sprung  a 
leak,  and  after  a  delay  of  ten  or  fifteen  days  it  was  forwarded 
on  another  vessel,  the  Charles  Dennis. 

The  plaintiffs  being  at  Washington,  and  hearing  of  the 
reshipment,  one  of  them  about  the  20th  or  21st  of  January 
came  to  New  York,  called  on  the  defendant,  and  inquired 
where  the  cider  was.  The  defendant's  agent  said  it  was  at 
Washington.    Mr.  Toan,  one  of  the  plaintiff's,  said  it  was  not. 
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iind  said  he  thought  the  vessel  must  be  frozen  up  at  the  mouth 
of  the  Potomac ;  that  as  the  vessel  had  sprung  a  leak,  and  his 
cider  was  probably  lost,  and  that  was  one  of  the  things  insured 
against,  he  would  abandon  it. 

The  defendant's  agent,  on  behalf  of  the  company,  told  him 
to  go  and  hunt  up  the  cider,  recover  it  and  have  it  inspected 
and  sold  at  auction,  and  do  the  best  they  could  with  it,  and 
then  come  back  to  the  company  and  they  would  pay  them 
the  deficiency.  Upon  this  promise  Mr.  Toan  returned  to 
"Washington.  The  cider  was  found  to  have  been  frozen,  was 
inspected  and  sold  at  auction.  The  defendant  refused  to  pay 
the  deficiency,  and  this  action  was  brought  to  recover  it.  On 
the  trial,  the  jury  gave  a  verdict  for  the  plaintiff  for  the 
amount  of  the  deficiency.  The  case  was  taken  to  the  Gene- 
ral Term  on  exception,  when  judgment  was  ordered  on  the 
verdict.  Certain  requests  to  charge  made  by  the  defendant 
and  refused  by  the  court  are  sufficiently  stated  in  the  opinion. 

Joseph  H.  CJioatej  for  the  appellants.  That  one  who, 
through  mistake  of  law  or  fact,  acknowledges  himself  under  an 
obligation  which  the  law  does  not  impose,  is  not  bound  by  such 
promise.  ( Walker  v.  Gilbert^  2  Kobt.,  221 ;  1  Parsons  on 
Contracts,  363 ;  Cabot  v.  Haatmgey  3  Pick.,  83.)  As  to  the 
necessity  of  the  company  knowing  exact  facts,  and  having  its 
attention  called  to  them,  2  Amould  Ins.,  1202-1206,  §  416 ; 
Dow  V.  S7nith  (1  Cai.  K.,  32) ;  Fangier  v.  HaUeU  (2  Johns. 
Ch.,  233). 

Eraetue  CooJce^  for  respondent.  That  there  was  sufficient 
consideration  for  the  agreement  sued  on.  {Uttssel  v.  Cook, 
3  Hill,  504  ;  G^Keeon  v.  Barclay,  2  Penn,  531 ;  Lang- 
ridge  V.  DorviUe,  5  Bam.  &  Aid.,  117 ;  Seaman  v.  Seaman, 
12  Wend.,  381 ;  Farmer's  Bk.  v.  Blair,  44  Barb.,  641 ; 
Wayne  <&  Ont  Col.  Inst.  v.  Smith,  36  Barb.,  576;  7  K  Y., 
351,  and  cases  cited.)  That  the  defendant's  request  to  charge 
the  jury  being  improper  in  part,  will  not  raise  any  question 
upon  the  parts  which  were  proper.    {People  v.  Holmes,  6 
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Park  Or.  E.,  26 :  JETaH  v.  Bens,  ds  Sa.  R.  R.  Co.,  8  N.  Y., 
37 ;  GaLdAJoeU  v.  Murphy,  11  N.  Y.,  416 ;  Ca/rpenter  v.  StU- 
wdl,  11  K  Y..  61 ;  KUleen  v.  N.  Y.  C.  R.  R.  Co.,  24  How. 
Pr.,  183.) 

FoLQER.  J.  It  seems  to  be  conceded  on  all  sides  that  tlie 
plaintiffs  conld  not  maintain  an  action  on  the  policy  of  insu- 
rance alone,  and  that  their  right  to  recover  of  the  defendants 
rests  upon  the  result  of  the  subsequent  negotiation  between 
them  and  the  defendants,  taken  as  a  new  agreement,  in  addi- 
tion to  the  contract  contained  in  the  policy. 

By  the  verdict  of  the  jury,  it  is  found  that  those  negotia- 
tions resulted  in  a  promise  by  the  defendants,  that  if  the 
plaintiffs  would  go  from  New  York  city  to  Washington,  find 
and  take  charge  of  the  cider,  and,  after  inspection,  sell  the 
same  at  auction  to  the  best  advantage,  and,  returning  to  New 
York  city,  would  exhibit  to  the  defendants  the  statement  of 
the  sales,  the  defendants  would  pay  the  deficiency  to  the 
plaintiffs.  And  that  the  plainti£&  did,  thereupon,  go  for- 
ward and  perform  all  that  was  required  in  this  promise ;  but 
that  the  defendants  declined  to  pay. 

Such  a  promise,  after  performance  by  the  promisee,  is  valid 
and  binding,  and  is  supported  by  a  consideration  therefor. 
Doubtless  it  lacks  mutuality  at  its  inception  ;  there  is  then  no 
consideration,  and  the  obligation  of  it  is  suspended.  But  when 
performance  of  the  condition  is  made  there  does  then  attach 
a  consideration,  which  relates  back  to  the  making  of  the*  pro- 
mise, and  it  becomes  obligatory.  {Train  v.  Gold,  5  Pick., 
380.)  The  promise  could  not  be  enforced  before  perform- 
ance of  the  condition  on  which  it  is  made,  for  until  then  there 
is  no  consideration.  But  as  soon  as  tlie  act  has  been  per- 
formed, by  which  a  party  has  been  injured  unless  the  promise 
is  kept,  the  promise  becomes  binding.  {JlUton  v.  Southwick, 
17  Maine,  303.)  Though  there  be  not  mutual  promises,  yet 
if,  before  he  calls  for  the  fulfillment  of  the  promise,  the  pro 
misee  do  perform  that,  in  consideration  of  his  doing  which 
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the  promise  is  made,  there  is  a  consideration  for  the  agree- 
ment, and  it  can  be  enforced.  {DAinoreux  v.  Govld^  7  N. 
Y.,  349.)  If  these  authorities  are  sound,  the  promise  of  the 
defendants  was  binding  upon  them.  We  see  no  reason  to 
question  them. 

It  is  not  necessary,  then,  this  being  the  consideration  which 
was  the  most  clearly  presented  by  the  case,  and  the  one  to 
which  the  attention  of  the  jury  was  particularly  called,  to 
inquire  if  there  were  other  considerations  which  would  uphold 
the  defendants'  agreement. 

Upon  this  agreement,  the  plaintiffs  can  uphold  the  judgment 
they  have  recovered,  unless  there  was  some  error  at  the  circuit 
which  has  so  damnified  the  defendants  as  that  they  should 
have  a  new  trial. 

The  learned  judge  who  presided  at  the  trial  gave  this  ques- 
tion fairly  to  the  jury,  instructing  them  that,  if  they  found 
that  this  was  the  agreement  between  these  parties,  and  that 
the  plaintiffs  had  performed  it  on  their  part,  a  verdict  should 
be  found  for  the  plaintiffs,  on  the  footing  of  a  new  agreement, 
in  addition  to  the  terms  of  the  policy.  There  was  no  error 
here.  It  stated  to  the  jury,  in  effect,  the  same  legal  proposi- 
tion which  we  have  recognized  above. 

It  is  claimed,  however,  that,  if  the  promise  of  the  defend- 
ants is  held  to  be  binding  upon  them,  so  far  as  the  question 
of  there  being  a  consideration  for  it  is  concerned,  yet  that 
they  are  discharged  from  a  performance  of  it,  because  they 
made  it  without  a  full  knowledge  and  understanding  of  the 
facts  that  the  goods  were  sliipped  on  deck  on  the  Satterlee, 
and  again  on  the  Dennis,  and  of  the  fact  that  the  loss  claimed 
was  by  freezing  and  leakage  alone,  which  were  risks  excluded 
from  the  policy ;  and  that  their  attention  was  not  presented 
to  these  facts. 

If  this  agreement  is  to  be  treated  as  being  an  adjustment, 
then  the  defendants  may  be  relieved  from  the  performance  of 
it,  on  the  ground  of  fraud  or  mistake,  from  facts  not  known. 
{Dorr  V.  Smithy  1  Caines,  32.)    And  so  of  any  contract. 
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But  are  the  defendants  in  a  position  to  raise  this  question 
in  this  court  ?  They  excepted  to  that  part  of  the  charge  of 
the  learned  judge  in  which  he  told  the  jury,  "  It  comes  sim- 
ply to  this  question,  whether  there  was  an  agreement  between 
the  parties  upon  all  the  material  facts  known  and  understood? 
If  yon  shall  find,  on  the  whole,  evidence  that  th^re  was  an 
agreement  entered  into,  *  *  *  with  a  full  knowledge  and 
understanding  on  their  (the  defendants')  part,  in  all  this  mat- 
ter, then  the  plaintifiG^  are  entitled  to  recover."  The  defend- 
ants do  not,  nor  can  they,  claim  that  this,  of  itself,  was  erro- 
neous, but  they  say  that,  taken  in  connection  with  his  refusal 
to  charge  as  requested,  it  was  incorrect.  The  request  to  charge, 
here  alluded  to,  was,  in  substance,  that  the  plaintiff  could  not 
recover,  unless  the  promise  of  the  defendants  was  made  with 
their  attention  presented  upon  these  facts :  that  the  plaintiffs' 
cargo  was  laden  on  deck ;  that  the  loss  claimed  was  by  the 
freezing  and  leaking  of  the  cider  so  laden  on  deck ;  that  the 
policy  did  not  cover  cargo  laden  on  deck,  and  did  not  cover 
risk  from  freesdng  and  leakage  of  cargo  on  deck ;  and  with 
the  understanding  and  meaning,  notwithstanding,  that  they 
would  and  did  assume  a  liability  for  such  loss  under  such 
circumstances.  The  position  is,  that,  by  erroneously  refusing 
to  charge  as  requested,  he  omitted  to  draw  the  attention  of 
the  jxurj  to  the  particular  things  which  were  the  material  facts, 
of  which  he  had  spoken  to  them.  Without  considering  how 
much  force  there  may  be  in  this,  it  is  disposed  of  by  a  well- 
estabUshed  and  salutary  rule.  This  was  a  request  embracing 
several  propositions,  distinct  though  related.  If  there  was 
any  one  of  them  which  the  learned  judge  might  correctly 
refuse,  as  a  unit,  to  adopt,  he  was  not  in  error  in  refusing  to 
adopt  the  whole: for  the  reason  that  it  contained  that  one. 
He  was  not  to  be  compelled  to  separate  them,  picking  out  and 
charging  the  good,  and  rejecting  and  refusing  to  charge  only 
the  bad.  {EelZer^  Adm^x^  v.  N.  T.  Central  jR.  R.  Go.y  24 
How.  Pr.  R.  [in  Ot.  of  App.],  172 ;  Carpenter  v.  StihoeUy  11 
N.  Y.,  61.)  There  was  more  than  one  proposition  in  this 
request  which  he  could  well  refuse  to  charge. 

Hand  —  Vol.  VI.  1 
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The  policy  did  cover  cargo  on  deck  for  certain  purposes, 
and  as  against  some  risks,  although  the  company  was  exempt 
from  claim  for  damage  to  property  on  deck  by  wet,  exposure, 
breakage  or  leakage.  It  was  not  shown  that  the  property, 
while  on  the  Dennis,  was  laden  on  deck.  Nor  that  the  dam- 
age to  it  was  by  freezing  or  leakage,  it  at  the  time  being  on 
deck.  Indeed,  there  was  evidence,  that  when  it  left  the 
deck  of  the  Satterlee,  to  be  transferred  to  the  Dennis,  it  was 
in  apparent  good  order.  The  learned  judge  was  right  then,  in 
declining  to  charge  in  the  terms  as  requested,  and  in  charging 
as  he  did.  And  charging  as  he  did,  he  presented  to  the  jury 
for  their  determination,  whether  the  defendants  made  their 
promise  upon  a  knowledge  and  understanding  of  all  th^ 
material  facts,  and  the  jury  have  found  that  they  did.  It  was 
a  material  fact  that  the  cider  left  the  port  of  New  York  in 
winter  weather,  that  before  it  had  reached  Washington,  its 
port  of  destination,  so  cold  had  it  become  that  the  Potomac 
had  frozen  over ;  that  cider  is  susceptible  to  frost ;  that  the 
freezing  of  it  expands  it,  and  that  when  confined  in  barrels 
the  expansion  causes  leakage.  All  this  was  known  to  the 
vice-president  of  the  company,  or  made  known  to  him  by  the 
plaintiffs  as  existing  facts,  or  was  within  his  capacity  of  deduc- 
tion. Moreover,  the  witness  Mills,  acting  for  the  plaintiffs, 
had  informed  him  of  these  things  before.  So  that  the  jury 
might  well  find  on  the  facts,  or  by  inference  from  the  facts,  that 
the  promise  was  made  with  understanding  and  knowledge  of 
all  that  was  material.  Nor,  to  meet  another  point  made  by 
the  appellants,  does  it  appear  that  any  fact  in  the  knowledge 
of  the  plaintiffs,  which  was  not  also  in  the  knowledge  of  the 
company,  was  not  communicated  to  it.  The  plaintiffs  did 
•not  show  to  the  vice-president  of  the  defendant  the  letter 
received  by  them  from  Mills.  But  every  fact  stated  in  it 
defendant  knew ;  that  the  property  had  been  reshipped,  and 
that  the  weather  had  been  severe.  The  sunnises  of  the 
writer  were  not  facts,  and  could  have  been  made  as  well  by 
one  person  of  sense  as  by  another.  And,  moreover,  the  writer 
of  the  letter  had  testified,  that  he  imparted  these  same  sur- 
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mises  to  the  vice-president  of  the  defendants  before  the  agree- 
ment. Bnt  it  is  claimed  that  though  the  points  made  by  the 
appellants  counsel  may  not  be  sustainable  under  the  excep- 
tions to  the  charge,  and  to  the  refusals  to  charge,  that  they 
arise  also  on  the  motion  to  dismiss  the  plaintiff's  complaint, 
which  was  made  when  they  rested  their  case. 

We  do  not  see  that  there  are  any  grounds  stated  in  that 
motion  upon  which  the  court 'would  have  been  warranted  in 
taking  the  case  from  the  jury.  The  position  there  taken  and 
uow  relied  upon  by  counsel  is  that  it  must  appear  that  the 
defendants  knew  and  had  their  attention  upon  the  facts  that 
the  cargo  was  laden  on  deck,  and  was  damaged  solely  by 
fireezing  and  leaking,  and  so  understanding  undertook  to  pay 
the  loss.  Now  it  was  properly  a  matter  for  the  jury,  on  the 
state  of  the  evidence  at  that  time,  to  give  the  answer  to  this 
proposition,  and  it  was  far  from  being  that  clear  case  for  the 
defendant  upon  the  testimony  that  they  did  not  have  their 
attention  upon  these  facts,  which  called  upon  the  court  to  pass 
upon  it  as  a  question  of  law  rather  than  one  of  fact. 

The  judgment  of  the  court  below  should  be  affirmed  with 
costs  to  the  respondent.  , 

All  the  judges  concurring. 

Judgment  affirmed. 


Fbederige:  S.  BErrroN,  Assignee  of  George  Schenck,  Res- 
pondent, V.  Charles  Lobenz,  Thomas  Crofts  and  Francis 
HoFFBAUER,  Appellants. 

A  bOl  of  sale,  though  absolate  upon  its  face,  may  be  shown  by  parol  evi- 
dence to  have  been  given  in  trust  for  creditors. 

The  provisions  of  chap.  348,  of  Laws  of  1860,  apply  to  instruments  which, 
though  absolute  upon  their  face,  are  in  fact  made  in  trust  for  creditors, 
and  such  instruments,  when  not  properly  acknowledged,  as  by  that  act 
required,  are  void. 

All  communications  made  by  a  client  to  his  counsel  with  a  view  to  pro- 
fessional advice  or  assistance,  are  privileged,  whether  such  advice  relates 
to  a  suit  pending  or  contemplated,  or  to  any  other  matter  proper  for  such 
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advice  or  aid ;  but  communications  made  in  the  presence  of  all  the  par- 
ties to  the  controversy  are  not  privileged,  and  this  exception  includes 
a  case  where  the  communications  were  made  by  the  plaintiff's  assignor 
in  trust  for  creditors,  in  the  presence  of  the  defendant,  to  the  attorney 
employed  to  draw  the  ps^rs  between  them. 

(Argued  Februaiy  17th ;  decided  February  21st,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Court  of  Common  Pleas,  of  't;he  city  of  New  York,  affirming 
a  judgment  at  the  trial  term  for  the  plaintiff. 

This  case  was  tried  by  the  court  without  a  jury,  and  the 
following  fiwjts  were  found :  'l{'hat  on  and  prior  to  the  3d  day 
of  April,  1865,  George  Schenc^k  was  engaged  in  business  in 
the  city  of  New  York  as  a  dealer  in  hosiery,  woolen  shirts, 
and  goods  of  that  general  character.  That  on  the  day  last 
aforesaid,  Schenck  was  embarrassed  in  his  financial  matters, 
and  unable  to  pay  his  debts  or  meet  his  obligations  as 
they  became  due.  That  on  that  day  the  defendants  herein 
were,  and  they  still  are  copartners  in  trade,  doing  business  in 
the  city  of  New  York,  under  the  firm  name  and  style  of 
Lorenz,  Crofts  &  Co. 

That  on  the  3d  day  of  April,  1865,  with  a  full  know- 
ledge on  his  own  part  and  on  the  part  of  the  defendants  of 
Schenck's  pecuniary  embarrassment  and  inability  to  meet 
his  debts  and  obligations,  Schenck  made,  executed  and 
delivered  to  the  defendants,  under  their  firm  name  of 
Lorenz,  Crofts  &  Co.,  a  bill  of  sale  of  all  his  property, 
including  a  stock  of  goods  and  merchandise  then  in  his  store, 
No.  1  Park  place,  New  York  city,  also  his  safe,  store-fixtures, 
and  all  claims  and  demands  he  had  against  any  person  or 
persons  whatever,  and  transferred  to  the  defendants  a  lease 
of  the  premises  aforesaid.  That  the  value  of  the  goods  and 
other  property  which  this  bill  of  sale  purported  to  embrace 
and  transfer,  was  the  sum  of  $16,350,  which  is  exclusive  of 
$1,021.59  debts  due  Schenck.  That  the  value  of  the  lease 
was  $10,000  in  cash.  That  on  the  same  day  Schenck  delivered 
to  the  defendants,  in  addition  to  the  property  transferred  by 
the  alleged  bill  of  sale,  a  check  for  the  simi  of  $500,  which 
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sum  was  thereafter  collected  thereon  by  the  defendants.  That 
the  consideration  expressed  on  the  fece  of  the  alleged  bill  of 
sale  was  $10,000,  bnt  that  such  alleged  consideration  was  nomi- 
nal, and  that  there  was  no  consideration  whatever  paid 
therefor,  nor  for  the  check.  That  the  bill  of  sale  was  made 
and  executed  by  Schenck,  and  check  delivered  and  lease 
transferred  to  the  defendants,  in  trust,  to  convert  the  goods 
and  other  property  into  money,  and  to  collect  the  debts  due 
Schenck,  and  out  of  the  proceeds  thereof  first  to  pay  the 
debts  of  Schenck  which  he  owed  for  borrowed  money,  and 
second,  to  distribute  thd  balance  thereof  j?r(?  rata  slkioa'^  all 
the  creditors  of  Schenck,  and  the  defendants  accepted  this 
trust.  That  the  bill  of  sale  was  not  before  the  delivery 
thereof  to  the  defendants,  nor  has  it  been  at  any  time  since, 
acknowledged  in  any  manner  before  any  officer  or  other  person 
authorized  to  take  the  acknowledgment  of  deeds,  nor  was  any 
certificate  of  such  acknowledgment  in  any  manner  indorsed 
upon  the  assignment  or  bill  of  sale  at  any  time.  That  under 
color  of  this  assignment  or  bill  of  sale,  the  defendants  herein 
took  possession  of  the  goods  and  other  property  covered 
thereby,  and  removed  the  same  to  their  own  store  and  have 
converted  the  same  to  tjieir  own  use. 

That  the  debts  due  Schenck,  which  the  bill  of  sale  pur- 
ported to  convey,  amoimt  to  $1,021.59 ;  that  the  defendants 
have  refused  in  any  manner  to  carry  out  the  trusts  upon  which 
the  bill  of  sale  was  given ;  that  on  the  8th  day  of  April, 
1865,  Schenck,  then  being  insolvent  and  unable  to  meet  liis 
obligations  as  they  matured,  and  being  indebted  to  various 
persons  or  firms,  made  out  and  executed  an  assignment  in 
writing  of  all  his  estate,  both  real  and  personal,  including 
all  the  property  covered  by  the  bill  of  sale,  in  trust,  to 
Frederick  8.  Britton,  the  plaintiff  in  this  action,  for  the 
benefit  of  his  creditors,  and  the  same  day  duly  acknow- 
ledged the  same  before  a  notary  public  in  and  for  the  city  and 
county  of  New  York,  and  that  a  certificate  of  the  acknow- 
ledgment was  thereupon  duly  indorsed  upon  the  assign- 
ment, and  the  assignment  was  thereafter  and  on  8th  day 


54  Britton  v.  Lobbnz.  [Feb., 

Opinion  of  the  Court,  per  Gboyeb,  J. 

of  April  delivered  to  Britton;  that  the  plaintiff  there- 
upon undertook  to  execute  the  trusts  under  such  assign- 
ment, and  took  possession  of  so  much  assigned  property  as 
he  could  find. 

That  the  plaintiff  as  such  assignee,  before  the  commence- 
ment of  this  action,  demanded  from  the  defendants  the 
delivery  of  the  property  covered  by  the  bill  of  sale  aforesaid, 
and  also  all  moneys  collected  thereon,  from  choses  in  action 
and  all  other  sources  covered  by  said  bill  of  sale,  and  from  the 
lease  of  the  store  aforesaid,  and  upon  the  check  aforesaid ; 
but  they  have  refused  to  deKver  the  same,  or  any  part  thereof, 
to  the  plaintiff,  and  have  converted  the  same  to  their  own 
use. 

Objections  were  taken  by  the  defendants'  counsel  to  the 
evidence  of  a  Mr.  Dickinson,  who  had  acted  as  counsel  in 
relation  to  the  bill  of  sale  when  both  parties  to  the  action 
were  present. 

Amasa  J.  Parker^  of  counsel  for  appellant. 

Aaron  J.  Vcmderpoely  of  counsel  for  respondents, 

Grover,  J.  The  judge  found  that  the  bill  of  sale,  etc., 
made  by  the  plaintiff's  assignor  to  the  defendants,  though 
absolute  upon  its  face,  was  really  made  upon  the  trust  that 
the  defendants  should  convert  the  property  into  money,  and 
from  the  proceeds  pay  all  his  debts  for  borrowed  money  in 
full,  and  to  distribute  the  residue,  pro  rata^  among  all  his 
other  creditors.  It  was  competent  to  show  this  trust  by  parol 
evidence.  {Day  v.  Roth^  18  N.  T.,  448 ;  Mvlford  v.  Miller j 
1  Keyes,  31.)  The  bill  of  sale  having  been  given  upon  these 
trusts,  it  comes  within  the  provisions  of  chap.  348,  Laws  of 
1860,  594.  Section  1  of  that  act  provides  that  every  convey- 
ance or  assignment  made'  by  a  debtor  or  debtors  of  his,  etc., 
estates,  real  or  personal,  or  both,  in  trust  to  an  assignee  or 
assignees  for  the  creditors  of  such  debtor  or  debtors,  shall  be 
in  writing,  and  shall  be  duly  acknowledged  before  an  officer 
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authorized  to  take  the  acknowledgment  of  deeds,  and  the  cer- 
tiiicate  of  such  acknowledgment  shall  be  duly  indorsed  upon 
such  convejance  or  assignment  upon  the  delivery  thereof  to 
the  assignee  or  assignees  therein  named.  Unless  instruments 
of  this  character  are  executed  in  conformity  with  this  section 
they  are  void.  {Hardmann  v.  Brown^  39  N.  Y.,  196.)  It 
was  insisted  by  the  counsel  for  the  appellant  that  this  section 
was  only  applicable  to  instruments  which  upon  their  face  pur- 
ported to  have  been  made  upon  trust  for  the  creditors  of  the 
party  executing  it.  This  is  not  the  true  construction  of  the 
section.  All  instruments  made  upon  the  ti'usts  therein  speci- 
fied come  within  its  language,  and  clearly  within  the  inten- 
tion of  its  framers.  That  intention  was  to  prevent  fraud  by 
setting  up  fictitious  transfers  of  property  claimed  to  have  been 
made  for  the  benefit  of  creditors,  and  by  such  means  prevents 
its  application  by  the  course  of  law  to  the  payment  of  the 
debts  of  the  owner.  Such  frauds  may  be  practiced  with  equal 
success,  where  it  is  necessary  to  resort  to  intrinsic  proof  to 
show  the  trust  for  creditors,  as  when  such  trusts  appear  upon 
the  face  of  the  instrument.  The  bill  of  sale  not  having  been 
executed,  as  required  by  section  1  {supra),  was  void,  and  no 
title  was  acquired  by  the  defendants  under  it.  It  follows 
that  such  title  remained  in  Schenck,  the  former  owner,  until 
his  assignment  to  the  plaintiiis  and  passed  to  them  by  virtue 
thereof.  ^ 

It  was  assumed  by  the  parties  that  the  case  was  not 
triable  by  jury,  and  no  request  that  it  should  be  so  tried  was 
made  by  the  defendants  nor  any  ruling  of  the  court  thereon. 
That  question  cannot,  therefore,  be  raised  in  this  court. 

An  exception  was  taken  to'  tjhefinding  by  the  judge  that  the 
value  of  the  lease  transferred  to  the  defendants  by  Schenck 
was  $10,000  in  cash.  This  finding  was  not  unsupported  by  the 
evidence,  and  after  affirmance  of  the  judgment  by  the  Gene- 
ral Term  is  conclusive  upon  this  court.  The  defendants  also 
excepted  to  the  finding  of  the  fact  by  the  judge,  that  the 
defendants  had  converted  the  property  to  their  own  use,  and 
also  to  tlie  legal  conclusion  deduced  therefrom,  that  having  so 
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converted  it  the}'  were  liable  to  the  plaintiff  for  the  value 
thereof.  These  exceptions  are  general  and  applicable  to  the 
whole  property,  including  the  check  and  lease,  as  well  as  the 
property  embraced  in  the  bill  of  sale.  It  is  somewhat  diffi- 
cult to  see  what  precise  question  was  designed  to  be  raised  by 
these  exceptions.  The  evidence  warranted  a  finding  of  the 
conversion  of  the  goods  embraced  in  the  bill  of  sale  and  of  the 
check,  and  this  being  the  property  of  the  plaintiff,  the  legal 
conclusion  that  the  defendants  were  liable  to  him  for  the 
value  thereof  was  correct.  The  lease  created  an  interest  in 
real  estate  for  a  term  of  years  unexpired  at  the  time  of  the 
assignment  thereof  to  the  defendant  by  the  debtor  Sclienck. 
This  assignment  was  rightly  adjudged  to  be  void,  and  that 
the  defendant  acquired  no  title  to  the  premises  by  virtue 
thereof.  This  title  became  invested  in  the  plaintiff  under  the 
assignment  to  him.  The  appropriate  relief  in  respect  to  these 
premises  would  have  been  to  have  required  the  defendants  to 
surrender  up  the  possession  of  the  premises  to  the  plaintiff,  and 
to  pay  such  damages  as  he  had  sustained  by  the  wrongful  with- 
holding of  the  premises  from  him,  if  it  was  still  in  the  power 
of  the  defendants  to  surrender  such  possession.  But  it  does 
not  appear  that  it  was  in  their  power  to  yield  up  possession. 
There  was  no  request  by  the  defendants  for  any  finding  upon 
these  facts,  nor  any  request  made  to  the  judge  to  apply  any 
suth  rule  in  respect  to  the  premises  covered  by  the  lease.  For 
aught  that  appears,  they  had  put  it  out  of  their  power  to 
restore  possession  to  the  plaintiff.  If  this  was  the  fact,  they 
were  equitably  liable  for  the  injury  thereby  sustained ;  and 
the  value  of  the  leasehold  interest,  of  which  the  plaintiff  had 
been  deprived  by  the  wrongful  act  of  the  defendants,  was  the 
appropriate  measure  of  damages  for  the  injury.  The  excep- 
tion taken  fails  to  show  that  any  legal  error  was  committed 
in  respect  to  the  leasehold  interest,  to  the  prejudice  of  the 
defendants. 

The  remaining  inquiry  is,  whether  the  judge  erred  in  receiv- 
ing the  testimony  of  Dickinson  as  to  what  was  said  by  Schenck 
and  the  defendants,  at  the  time  he  drew  the  bill  of  sale.    Dick- 
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inson  was  an  attorney  and  counsellor,  and  was  employed  to 
draw  tlie  bill  of  sale.  It  is  insisted  by  the  counsel  for  the 
appellant  that  all  that  was  said  by  either  having  any  relation 
to  the  business  or  the  object  or  purpose  of  the  bill  of  sale,  are 
to  be  r^arded  as  confidential  communications  from  clients  to 
counsel,  and,  therefore,  inadmissible  as  evidence,  without  the 
consent  of  both  parties.  The  competency  of  attorneys  and 
counsel  to  testify  as  to  communications  made  to  them,  and 
matters  tliat  they  have  learned  in  the  course  of  their  profes- 
sional employment,  has  been  extensively  discussed  by  the 
courts  of  the  State,  and  the  cases  involving  that  question 
thoroughly  examined.  (  Whiting  v.  Bumey^  30  N.  Y.,  330 ; 
Coventi'y  v.  TannahiUy  1  Hill,  33 ;  T/ie  Bank  of  Utica  v. 
Mersereau^  3  Barbour  Ch.,  533.)  The  rule  deducible  from 
tlie  authorities  is,  that  all  communications  made  by  a  client  to 
his  counsel,  for  the  purposes  of  professional  advice  or  assist* 
ance,  are  privileged,  whether  such  advice  relates  to  a  suit 
pending,  one  contemplated,  or  to  any  other  matter  proper  for 
such  advice  or  aid ;  that,  where  the  communications  are  made 
in  the  presence  of  all  the  parties  to  the  controversy,  they  are 
not  privileged,  but  the  evidence  is  competent  between  such 
parties.  (  Whitney  v.  Barney y  supra.)  Applying  this  prin- 
ci;)'e  to  this  case,  the  testimony  of  Dickinson  was  competent. 
The  plaintiff  sues  as  trustee  for  Schenck  and  his  creditors. 
The  question  must  be  regarded  as  arising  between  him  and 
the  defendants.  The  conversation  was  had  when  both  were 
present.  They  cannot  be  regarded  as  confidential  or  privi- 
leged as  to  either  of  these  parties. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  the  judges  concurring, 

Judgment  affirmed. 
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LuTHEE  Paemelee,  Respondent,  v.  Oeville  Thompson, 

Appellant. 

A  pminise  to  extend  the  time  of  payment  of  a  debt  is  void,  unless  founded 
upon  a  good  consideration ;  and  a  payment  of  a  part  of  the  debt  or  the 
iuterest  already  accrued,  or,  an  agreement  to  pay  interest  for  the  future, 
is  not  a  sufficient  consideration  for  such  a  promise ;  nor  will  the  giving 
of  a  new  obligation  with  additional  security  for  a  part  of  the  debt  be  a 
good  consideration  for  a  promise  to  extend  the  time  as  to  the  residue. 
Allen,  J. 

The  discharge  of  a  legal  obligation  by  a  debtor  to  his  creditor  is  not  a 
sufficient  consideration  for  the  promise  of  the  latter. 

Accordingly  where  a  party,  sued  upon  a  note,  paid  the  costs  that  had  accrued 
in  the  suit,  upon  an  agreement  that  it  was  to  be  discontinued  and  he  was 
to  have  a  month  further  time  to  pay  the  note. — Held^  that  the  promise 
to  extend  the  time  was  void  for  want  of  sufficient  consideiation. 

(Submitted  February  17th;  decided  February  21st,  1871.) 

Appeal  from  the  judgment  of  the  General  Term,  in  the 
eight  judicial  district,  affirming  a  judgment  rendered  at  the 
Orleans  County  Circuit  for  the  plaintiff. 

The  action  was  upon  a  promissory  note  made  by  the  defend- 
ant and  two  others,  payable  to  the  order  of  one  Tracy.  After 
the  maturity  of  the  uote,  the  plaintiff  paid  to  the  payee  and 
holder  the  amount  due  thereon,  and  received  from  him  the 
note,  and  on  the  trial  testified  that  he  paid  the  money  on  a 
purchase,  and  not  in  satisfaction  of  the  note,  and  received  the 
same  as  purchaser,  and  to  collect  for  his  own  use.  Evidence 
was  given  on  the  part  of  the  defendant,  tending  to  sho\v  that 
the  money  was  paid  in  discharge  of  the  note,  and  not  upon  a 
purchase  of  it.  The  question  of  fact  was  submitted  to  the 
jury,  who  rendered  a  verdict  in  favor  of  the  plaintiff  for  one- 
half  of  the  note,  the  jury  in  effect  finding  that  the  plaintiff  paid 
and  satisfied  the  note  as  to  the  moiety  payable  by  the  makers, 
other  than  the  defendant,  and  acquired  a  good  title,  with 
right  to  enforce  it  as  to  the  other  moiety.  The  defendant 
gave  evidence  tending  to  show  that  while  the  payee  held  the 
note,  an  action  was  brought  thereon  in  the  Supreme  Court, 
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and  that  it  was  agreed  between  the  defendant  and  the  payee 
and  plaintiff  in  the  action,  that  the  suit  should  be  discon- 
tinued, and  the  defendant  pay  th^  costs  that  had  then  accrued 
thereon ;  that  the  defendant  should  have  during  the  ensuing 
month  of  December  to  pay  the  note ;  and  that  the  costs  were 
paid  and  the  suit  discontinued,  after  which  the  plaintiff 
became  the  owner  of  the  note,  and  brought  this  action  before 
the  expiration  of  the  time  agreed  upon.  The  judge  at  the 
circuit  held  and  decided  that  there  was  no  valid  agreement 
to  extend  the  time  of  payment.  Judgment  was  given  for  the 
plaintiff  upon  the  verdict,  which  was  affirmed  upon  appeal 
by  the  General  Term,  and  the  defendant  has  appealed  to  this 
court. 

Holmes  <&  Thompsonj  for  appellant.  That  the  payment 
operated  as  a  satisfaction.  (Edward's  on  Promissory  Notes, 
536  ;  Burr  v.  Smithy  21  Barb.,  262 ;  Sandford  v.  McLean^  3 
Paige,  117 ;  Smith  v.  Miller,  25  N.  Y.,  619.) 

John  H,  White,  for  respondent.  That  there  was  no  con- 
sideration f(;r  the  agreement  to  extend  time  of  payment. 
{Reyndda  v.  Ward,  5  Wend.,  50 ;  Gibson  v.  Henne,  19  id., 
389 ;  Tryon  v.  Jennings,  22  How.  Pr.,  421 ;  Bamk  of  Amster- 
dam V.  Blair,  44  Barb.,  641.) 

Allen  J.  It  is  competent  for  the  parties,  by  a  parol 
agreement,  to  enlarge  the  time  of  performance  of  a  simple  con- 
tract, and  the  time  of  payment  of  the  note  in  suit  might  have 
been  extended  by  such  agreement  made  upon  a  sufficient  con- 
sideration. {Keating  v.  Price,  1  Johns.  Ca.,  22 ;  Miller  v.  Hoi- 
Irook,  1  Wend.  R.,  317.)  But  a  promise  to  extend  the  time  of 
payment,  unless  founded  on  a  good  consideration,  is  void.  A 
payment  of  a  part  of  the  debt,  or  the  interest  already  accrued, 
or  promise  to  pay  interest  for  the  future,  is  not  a  sufficient 
consideration  to  support  such  promise.  {Reynolds  v.  Ward, 
5  Wend.  R.,  502.) 

Neither  will  the  giving  a  new  obligation  with  additional 
security  for  a  part  of  the  debt  avail  as  a  consideration  for  an 
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agreement  to  extend  the  time  of  payment  of  the  residue.  (6W- 
son  V.  Renne^  19  Wend.  E.,  389.)  This  court,  in  Kdlogg  v. 
Olmsted  (25  N.  Y.,  189),  decided  that  a  promise  by  a  debtor 
that  he  would  not  pay  a  debt  then  past  due  until  a  future  day 
named,  and  that  he  would  then  pay  the  same  with  interest, 
was  not  a  good  consideration  for  the  promise  of  the  creditor 
to  extend  the  time  for  payment  If  the  only  consideration 
For  the  promise  of  the  creditor  is  the  performance  by  the 
lebtor  or  a  promise  to  perform  some  act  which  the  latter  is 
legally  bound  to  perform,  the  promise  is  without  consideration, 

"  The  discharge  of  a  legal  obligation  by  the  debtor  to  the 
creditor  cannot  be  such  an  injury  to  the  one  or  benefit  to  the 
other  as  will  make  what  the  law  calls  a  sufiicient  considera- 
tion for  an  agreement."  (Per  Beonson,  J.,  Gibson  v.  Renne^ 
supra^ 

The  payment  of  the  costs  of  the  former  action  upon  the 
note  was  but  the  discharge  by  the  defendant  of  a  legal  obliga- 
tion. The  right  of  the  plaintiff  to  recover  in  the  action  was 
not  disputed,  and  his  right  to  the  costs  of  the  action  were  as 
absolute  and  certain  as  his  right  to  the  debt,  to  recover  which 
the  action  was  brought. 

The  defendant  lost  nothing  and  the  holder  of  the  note 
acquired  nothing  by  the  arrangement.  There  was  then  no 
valid  agreement  to,  extend  the  time  for  the  payment  of  the 
note. 

The  questions  of  fact  affecting  the  title  of  the  plaintiff  to 
the  note  were  properly  submitted  to  the  jury,  and  this  court 
cannot  review  the  verdict.     The  judgment  must  be  affirmed. 

All  the  judges  (Concurring  except  the  Chief  Judge,  who  did 
not  sit,  and  Oboyer,  J.,  not  voting. 

Judgment  affirmed. 
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Jesse  Cabll,  Respondent,  v.  Pactl  N.  Spofford,  Appellant. 

The  defendant,  owner  of  a  vessel,  entered  into  negotiations  with  the  plain- 
tiff to  rei)air  her.  The  plaintiff  refused  to  limit  the  expenses  to  any  fixed 
sum,  but  stated  that,  at  a  rough  guess,  he  supposed  the  repairs  would 
amount  to  $6,000  or  $8,000.  Afterward  the  defendant  wrote  to  the  plain- 
tiff directing  him  to  make  certain  specified  repairs,  to  observe  the  strictest 
economy,  and  saying :  **  If  you  find  on  further  examination  that  it  (the 
expense)  will  be  likely  to  exceed  the  sum  you  have  named,  of  $6,000  or 
$8,000,  you  will  at  once  advise  me,  as  I  do  not  care  to  go  beyond  that 
sum."  The  vessel  was  in  worse  condition  than  supposed,  and  the  defend- 
ant was  so  informed.  The  plaintiff's  bill  amounted  to  $12,286.49. — Heldy 
that  the  completion  of  the  repairs  named  in  the  letter  was  the  primary  and 
leading  intent  of  the  contract  without  any  condition  other  than  the 
observance  of  the  strictest  economy,  and  that  the  plaintiff  could  recover 
the  amount  of  his  bill. 

Aigued  February  6th,  and  decided  Febru^  8th,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  of  the  second  judicial  district,  affirming  a 
judgment  for  the  plaintiff  entered  upon  the  report  of  a 
referee. 

This  action  was  upon  the  quantfwm  meruit  for  the  balance 
of  a  shipwright's  bill  for  repairs  upon  a  brig  belonging  to 
the  defendant. 

The  whole  amount  of  the  bill  claimed  was  $12,236.49,  of 
which  $5,921.08  had  been  paid,  leaving  a  balance  of  $6,315.41 
due.  At  the  defendant's  request  the  plaintiff  examined  the 
vessel  and  expressed  the  opinion  that  she  was  well  worth  repair- 
ing. He  declined  to  do  the  work  upon  contract  for  a  fixed  sum, 
and  said  he  could  not  make  an  estimate,  but  that,  at  a  rough 
guess,  he  supposed  the  work  would  cost  from  $6,000  to  $8,000. 
The  defendant  subsequently  wrote  him  the  letter  given  in 
the  opinion  of  the  court. 

The  referee  held  that  the  plaintiff  was  entitled  to  recover 
the  whole  amount  of  his  bill,  notwithstanding  it  exceeded  the 
amount  named  in  the  letter. 

jE.  a.  Doolittlej  for  the  appellant. 

Townsend  Scudder^  for  the  respondent. 


« 
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Church,  Ch.  J.  The  judgment  was  rendered  for  the  bal- 
ance claimed  to  be  due  the  plaintiff,  for  work  and  materials 
done  and  ftimished,  in  repairing  and  refitting  the  brig  "  Rush," 
belonging  to  defendant.  It  appeared  that,  after  negotiations 
between  the  parties,  in  which  the  plaintiff  had  refused  to 
limit  the  expense  to  a  specified  sum,  and  stated  that  he  could 
not  make  an  estimate,  but  that,  at  a  rough  guess,  he  supposed 
the  repairs  would  be  $6,000  or  $8,000,  the  defendant  wrote 
the  following  letter  to  the  plaintiff,  which,  the  referee  finds, 
contained  the  essential  conditions  of  the  contract : 

"  Nbw  Tobk,  AprU  18, 1867. 
"  Jesse  Cakll,  Esq.,  !tf orthport,  L.  I. : 

"  Dear  Sir. — ^I  have  decided  to  let  you  repair  the  brig '  Rush,' 
by  putting  on  a  new  bow,  putting  in  the  few  pieces  required 
to  replace  the  decayed  wood,  putting  on  a  rider  keelson,  a  new 
deck,  putting  on  a  new  rail,  and  putting  in  new  bends. 

"  I  wish  the  work  done  as  cheaply  as  is  consistent  with  safety 
and  economy,  and  that  not  one  dollar  should  be  unnecessarily 
spent  on  her;  and  if  you  find,  on  further  examination,  that  it 
will  be  likely  to  exceed  the  sum  you  have  named,  of  $6,000 
or  $8,000,  you  will  at  once  advise  me,  as  I  do  not  care  to  go 
beyond  that  sum.  It  is  my  understanding  that,  while  you 
have  thought  it  possible  the  expense  might  reach  those  figures, 
you  are  to  use  every  effort  to  put  the  vessel  in  order  at  as  low 
a  price  as  possible ;  that  you  are  only  to  charge  a  moderate 
profit  for  your  work,  and  that  no  expense  that  can  be  judi- 
ciously avoided  is  to  be  incurred.    I  also  write  a  line  to  Oapt. 

Petty. 

"  Yours,  truly, 

"(Signed)  P.  N.  SPOFFORD." 

On  examining  the  vessel,  she  was  found  to  be  more  unsound 
than  was  expected,  of  which  &ct  the  defendant  was  apprised ; 
but  it  does  not  appear  that  anything  was  said  about  what 
amount  of  additional  expense  would  be  required,  or  whether 
it  would  cause  the  whole  repairs  to  exceed  the  sum  of  $8,000 
or  not 


1871.]  Cabll  v.  Spofpobd.  63 


Opinion  of  the  Oonrt,  per  Chubch,  Ch.  J. 


The  referee  also  found  that  the  work  was  skillfully  and 
economically  done,  and  the  vessel  delivered  to  the  defendant 
according  to  the  requirements  of  the  contract,  as  to  her  con- 
dition and  qualities ;  that  the  bills  for  repairs  were  not  footed 
up  until  the  whole  work  was  completed,  when  it  was  ascer- 
tained that  the  whole  expense  was  $12,236.49,  of  which  there 
remains  unpaid  $6,315.41 ;  and  that  the  plaintiff  acted  in 
good  faith. 

It  is  claimed  that,  by  the  terms  of  the  contract,  contained 
in  the  letter,  the  plaintiff  was  bound,  when  the  limit  named, 
of  $8,000,  was  reached,  to  inform  the  defendant,  and  that  this 
was  a  material  condition  in  the  contract  for  the  defendant,  to 
enable  him  then  to  determine  whether  he  would  go  on  or  aban- 
don the  work ;  and  that  the  referee  erred  in  the  conclusion  of  law 
that  the  putting  on  of  the  repairs  named  in  the  letter  was  the 
primary  and  leading  intent  of  the  contract,  without  any  con- 
dition other  than  the  observance  of  the  strictest  economy. 
This  must  be  taken  in  connection  with  the  finding,  that  it  is 
not  the  proper  construction  of  the  contract  that  the  work  was 
to  be  abandoned  after  having  been  begun,  on  finding  that  the 
cost  of  repairs  exceeded  the  estimate. 

It  is  manifest  that  the  expense  was  not  limited  by  the  con- 
tract, and  that  neither  party  so  understood  it.  The  most 
that  can  be  said  is,  Jbhat  the  plaintiff  agreed  (regarding  the  let- 
ter as  the  contract)  that  if  he  should  find,  on  further  examina- 
tion, that  the  expense  would  be  likely  to  exceed  the  sum 
named,  to  inform  the  defendant.  This  examination  was  evi- 
dently to  be  made  before  the  work  commenced.  A  partial 
examination  had  been  made,  and  the  defendant  desired  the 
plaintiff  to  make  a  further  examination,  and  report  his  opinion 
as  to  the  probability  of  a  larger  expenditure  being  needed. 
Such  examination  was  made,  and  the  defendant  informed  of 
the  result.  It  does  not  appear  that  the  defendant  asked  the 
plaintiff  his  opinion  of  the  expense,  from  the  further  exami- 
nation^ or  whether  it  would  exceed  the  specified  limit,  nor  is 
there  anything  in  the  case  tending  to  show  that  the  plaintiff 
then*  supposed  that  the  expense  would  be  likely  to  exceed 
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$8,000.  The  construction  claimed  by  the  defendant,  that 
when  $8,000  was  expended  the  plaintiff*  was  to  stop  and 
inform  the  defendant,  cannot  be  sustained.  The  language 
does  not  warrant  such  a  construction,  and  the  circumstances 
attending  the  transaction,  and  the  nature  and  character  of  the 
work  to  be  done,  repel  it.  It  would  require  very  clear 
expressions  to  establish  a  construction  that  the  defendant 
intended  under  any  circumstances  to  expend  $8,000,  and 
leave  the  vessel  in  a  condition  unfit  for  use.  If  not  impracti- 
cable, it  would  be  quite  inconvenient  to  adopt  tliis  mode  of 
doing  the  work  and  furnishing  the  materials.  Such  a  condi- 
tion might  be  made,  but  in  the  absen^ie  of  the  clearest  inten- 
tion, it  will  not  be  presumed.  The  defendant  wanted  his 
vessel  repaired,  and  he  was  anxious  to  limit  the  expense,  but 
the  plaintiff  refused  to  undertake  the  work  with  a  limit,  or  to 
make  any  fixed  estimate.  The  defendant  directed  the  work 
to  be  done,  with  an  expression  that  the  expense  should  not 
exceed  $8,000,  and  that  the  work  should  not  go  on  if,  in  the 
plaintiff's  opinion,  on  further  examination,  it  would  cost 
beyond  that  sum.  It  does  not  appear  that  the  plaintiff  enter- 
tained the  opinion  that  it  would,  and  the  work  proceeded  as 
directed.  The  defendant  was  disappointed  in  the  amount  of 
the  expanse,  as  most  people  are  who  undertake  extensive 
repairs,  but  in  the  absence  of  bad  faith,  or  express  contract, 
there  is  no  principle  of  law  which  will  justily  holding  the 
plaintiff  responsible. 

The  judgment  must  be  aflSrmed. 

All  the  judges  concurring,  judgment  affirmed. 


James  F.  Darnall,  Respondent,  v.  Homer  A.  Morehouse 

and  others,  Appellants. 

If  commercial  paper,  when  received  upon  the  sale  of  property,  by  the 
vendor  at  the  risk  of  the  vendee  as  to  its  payment,  or  as  a  security  upon 
a  pre-existing  debt,  becomes  valueless  through  the  lathes  of  the  party 


1871.]  Dabnall  ??.  Morehouse.  65 

Statement  of  case. 

receiving  it,  the  loss  must  be  borne  by  him  and  he  cannot  recover  the 
price  of  his  goods  or  his  debt. 

The  plaintif]^  on  the  28th  of  October,  while  receiving  from  the  defend- 
ant at  B.,  in  this  State,  drafts  in  payment  for  cattle  sold  to  him, 
stated  that  he  lived  at  6.,  in  Indiana,  that  he  wanted  to  go  thither  on 
the  next  train  and  that  he  had  just  about  time  to  get  to  it ;  and  the  defend- 
ant thereupon  requested  the  teller  of  the  drawer  of  the  drafts  *'  to  fix 
him  (the  plaintiff)  out,  as  he  wanted  to  go  by  the  train" ;  and  the  plain- 
tiff took  the  drafts  with  him  to  G.,  whence  they  were  forwarded  to  New 
York,  were  not  presented  until  the  4th  of  November,  and  payment 
was  then  refused. — HM^  the  defendant  was  discharged  and  it  was  error 
to  submit  to  the  jury  the  question,  whether,  by  this  conversation,  the 
defendant  had  consented  to  the  draft  being  taken  to  G.,  and  thereby 
excused  the  plaintiff's  lacTies. 

Where  the  defendant  testified  that,  after  cattle  had  been  sold  and  delivered  to 
him  by  the  plaintiff,  he  went  with  the  plaintiff  to  a  banker  and  there  paid 
the  purchase  price  to  the  bank  teller,  by  whom  the  plaintiff  being  asked 
how  he  would  have  it,  replied  "  in  two  drafts,"  specifying  the  amounts,, 
which  were  made  out  and  delivered  to  him  after  being  indorsed  at  his 
request  by  the  defendant ;  and  the  plaintiff  did  not  testify  that  any  thing 
was  said  between  biiil*and  the  defendant  as  to  drafts,  but  that,  after  enter- 
ing the  bank,  the  defendant  spoke  to  the  teUer,  who  immediately  com- 
menced to  fill  up  a  draft,  and  he,  the  plaintiff,  told  him  to  make  two 
drafts,  specifying  amounts.  The  question  as  to  whether  or  not  the 
plaintiff  elected  to  receive  the  drafts  in  payment  for  thf  cattle  should 
have  been  left  to  the  jury.    Grover,  J. 

(Argued  February  15th ;  decided  February  21st,  1871.) 

Appeal  from  a  judgment  entered  upon  the  decision  of  the 
General  Term  of  the  Superior  Court  of  Buffalo,  on  a  case 
containing  exceptions  directed  to  be  heard  in  the  first  instance 
at  a  General  Term. 

On  the  28th  of  October,  1867,  the  defendant  purchased 
of  W.  Johnson  a  herd  of  cattle,  supposing  Johnson  to  be  the 
principal.  He  was,  however,  in  fact,  the  agent  of  the  plain- 
tiff and  others. 

The  sale  of  the  cattle  was  for  cash  on  delivery.  The  price 
was  agreed  upon  and  the  cattle  were  weighed  and  delivered. 
About  two  hours  alter  the  delivery,  the  defendant  Homer  A. 
Morehouse,  took  Mr.  Johnson,  who  sold,  the  cattle  as  the 
agent  of  the  plaintiff,  to  the  banking  office  of  Mr.  Shuttle  worth 
to  pay  the  purchase  price  of  the  cattle.  Nothing  had  been  said 
Haio)  —Vol.  VI.  9 
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prior  to  this  relative  to  the  manner  of  paying  for  the  cattle. 
Mr.  Johnson  at  the  time  of  the  sale  of  the  plaintiff's  cattle 
sold  with  them  some  cattle  belonging  to  Messrs.  Smith  and 
Steele.  Johnson  testified,  that  when  the  parties  went  into 
the  banking  office,  defendant  instructed  the  teller  to  deliver 
to  him,  Johnson,  a  draft  and  Mr.  Johnson  told  him  he  would 
have  the  amount  in  two  drafts,  one  covering  the  amount  going 
to  the  plaintiff,  and  the  other  for  the  amount  going  to  the 
Messrs.  Smith  and  Steele.  When  the  drafts  were  delivered 
to  Mr.  Johnson  he  told  the  defendant  he  would  have  to 
indorse  them,  and  he  did  so. 

The  defendant,  Morehouse,  testified,  that  he  and  Johnson 
went  into  to  the  office  of  Shuttleworth ;  figured  up  the 
amount  ($4,926.30),  that  Burke  (Shuttleworth's  teller),  asked 
Johnson  how  he  would  have  it ;  that  Johnson  said  he  would 
have  it  in  drafts  to  order  of  W.  Johnson,  one  for  $2,100,  and 
the  other  for  the  balance ;  that  Burke  handed  him  the  drafts 
on  Fisk  &  Hatch,  New  York,  for  the  amounts,  and  he,  John- 
son, said  to  Morehouse,  "I  want  you  to  put  your  name  on 
these,  and  that  Morehouse  did  put  his  name  on  them  ;  that, 
at  the  same  time  Morehouse  gave  to  Burke  a  draft  on  his 
partner,  the  defendant  J.  S.  Miller,  for  $4,935.40,  the  price 
of  the  whole  drove  of  cattle,  with  $9.10  exchange,  which 
draft  was  paid.  It  also  appeared,  at  the  time  Johnson  received 
these  drafts  of  Shuttleworth,  on  the  28th  of  October,  1867, 
Shuttleworth  was  in  good  credit,  and  that  his  drafts  were 
paid  by  Fisk  &  Hatch  up  to  and  including  the  2d  day  of 
K'ovember  following,  and  that  on  such  2d  day  of  November, 
Shuttleworth's  balance  with  Fisk  and  Hatch  amounted  to 
jnore  than  $20,000 ;  that  there  were  two  daily  mails  from 
Buffalo  to  New  York,  one  leaving  at  2.30,  p.  m.,  and  the 
other  at  6,  p.  m.,  the  2.30  reaching  New  York  at  7,  a.  m.,  the 
next  day,  and  6,  p.  m.,  train,  at  1,  p.  m.,  the  next  day.  The 
drafts  instead  of  being  sent  at  once  to  New  York  were  carried 
by  Johnson  to  his  residence,  Greencastle,  Indiana,  and  were 
not  presented  to  Fisk  &  Hatch  until  the  4th  of  November, 
when  payment  was  refiised. 
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The  defendant's  counsel  requested  the  judge  to  submit  to 
the  jury  the  question,  whether  the  plaintiff  had  elected  to 
receive  the  drafts  in  payment  for  the  cattle.  The  court 
refused  so  to  do  and  the  defendant's  counsel  excepted. 

The  court  instructed  the  jury  that  the  only  question  was, 
whether  the  defendant  consented  that  the  plaintiff  should 
take  the  draft  with  him  to  Greencastle.  The  evidence  upon 
this  point  is  ftilly  stated  in  the  opinion  of  the  court.  To  this 
instruction  the  defendant's  counsel  excepted.  The  jury  found 
that  such  consent  had  been  given,  and  found  a  verdict  in  favor 
of  the  plaintiff.  The  court  then  ordered  the  exceptions  to 
be  heard  at  the  General  Term  in  the  first  instance,  and  judg- 
ment upon  the  verdict  suspended  in  the  meantime. 

Nelson  Smithy  for  the  appellants,  insisted  that  the  plaintiff 
was  guilty  of  laches,  and  could  not  recover  without  showing 
that  the  defendants  have  not  been  injured.  {Little  v.  Phcenix 
Bank,  2  Hill,  425 ;  7  Hill,  359  ;  Bradford  v.  Fox,  39  Barb., 
203 ;  Schofidd  v.  Bayard,  3  id.,  488 ;  AUefn,  v.  Suydam,  30 
Wend.,  321. 

John  Oanson,  for  respondent,  insisted  that  there  was  no 
evidence  showing  that  the  plaintiff  had  received  drafts  as  pay- 
ment. (Turner  v.  The  Bank  of  Fox  Lake,  3  Keyes,  425  ; 
YaH  V.  Foster,  4  Com.,  312 ;  Burkhalter  v.  The  Second 
Naii^mal  Bamk,  42  N.  T.,  538  ;  Porter  v.  Talcott,  1  Cow., 
359, 383 ;  Johnson  v.  Weed,  9  Jolms.,  310 ;  Monroe  v.  Boff,  5 
Den.,  360 ;  Cole  v.  SackeU,  1  Hill,  516  ;  Waydell  v.  Suer,  5 
Hill,  448 ;  Elwood  v.  Diefendorf,  5  Bar.,  398.) 

Grover,  J.  The  exception  to  the  refusal  of  the  court  to 
nonsuit  the  plaintiff  was  well  taken.  One  ground  upon  which 
this  motion  was  made,  was  that  the  plaintiff  was  guilty  of 
laches  in  presenting  the  draft.  It  is  clear  that  his  right  of 
recovery  was  barred  for  that  reason,  unless  such  laches  was 
excused  by  the  agreement  of  the  defendant  Morehouse  that 
the  draft  might  be  taken  to  Indiana  and  forwarded  from 
thence  for  collection.     The  draft  was  drawn,  indorsed  by 
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Morehouse,  and  delivered  to  the  plain tiflF,  at  Buffdlo,  on  the 
28th  of  October,  upon  Messrs.  Fisk  &  Hatch,  New  York, 
payable  at*  sight.  It  was  admitted  that  there  were,  at  the 
time,  two  daily  mails  between  Buflfalo  and  New  York,  depart- 
ing from  Buffalo  at  different  hours,  so  that,  had  the  draft  been 
forwarded  by  the  earlier  mail  leaving  Buffalo  on  the  29th  of  ^ 
October,  it  would  have  arrived  in  New  York  in  season  for 
presentation  on  'the  30th,  and  if  by  the  latter,  it  would  so 
have  arrived  in  time  for  presentation  on  the  31st.  The  draft 
was  not  presented  for  payment  until  November  4,  at  which 
time  the  drawees  had  stopped  paying  the  drafts  of  the  drawer, 
having  paid  all  that  were  presented  to  the  close  of  business  on 
the  2d  of  November,  at  which  time  they  had  a  large  amount 
of  the  funds  of  the  drawer  in  their  hands,  having  paid  a  large 
amount  of  the  drafts  of  the  drawer  after  the  receipt  of  the 
draft  in  question  by  the  plaintiff  at  Buffalo  and  the  close  of 
business  on  the  2d  of  November.  The  proof  shows  that  the 
draft  in  question,  instead  of  being  forwarded  for  presentation 
from  Buffalo  with  due  diligence,  was  taken  by  the  plaintiff's 
agent  to  Indiana,  and  from  thence  sent  to  New  York.  If  the 
plaintiff  did  this  pursuant  to  an  agreement  with  the  defendant 
Morehouse,  the  latter  could  not  impute  to  him  laches  in  con- 
sequence thereof,  although  prior  parties  who  had  not  so  agreed 
might  have  been  thereby  discharged.  The  question,  therefore, 
is,  whether  there  was  sufficient  evidence  of  any  such  agree- 
ment or  consent  by  Morehouse  as  to  warrant  the  sub- 
mission of  that  question  to  the  jury.  All  the  evidence 
tending  to  show  any  such  agreement  or  consent  by 
Morehouse  was  the  testimony  of  the  plaintiff's  agent, 
who  transacted  the  business  for  him,  and  who  was  believed 
by  Morehouse  to  be  the  principal  therein,  that  he  told 
Morehouse  that  he  lived  in  Greencastle,  in  the  State  of 
Indiana,  and  that  he  wanted  to  get  out  on  the  next  Lake 
Shore  train,  and  that  he  had  just  about  time  to  get  to  it,  and 
that  Morehouse  told  Burke,  the  teller  of  the  drawee,  who 
filled  up  the  draft,  to  fix  him  out,  as  he  wanted  to  go  to  the 
train.     This  testimony,  taken  to  be  true,  as  it  must  be  for  the 
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purposes  of  the  motion,  fails  to  show  that  Morehouse  knew 
he  was  going  to  take  the  draft  to  Indiana ;  much  less  his  con- 
sent that  he  might  so  take  it  at  his  risk  of  the  money  being 
lost  by  the  delay  thei*eby  occasioned.  Not  one  word  is  said 
by  the  agent  to  Morehouse  of  any  design  so  to  take  it,  or  of 
what  he  was  going  to  do  with  it,  or  by  Morehouse  to  him  as 
to  what  he  might  or  should  do  with  it.  The  most  that  can 
fikirly  be  inferred  from  the  testimony  is  that  Morehouse  thought 
that  the  agent  might  take  the  draft  to  Indiana.  If  he  so 
thought,  or  even  knew  that  he  intended  to  take  it  there,  and 
that  if  he  did  so  without  his  consent  he  would  be  thereby 
discharged,  it  would  not  excuse  the  laches  in  presenting  the 
draft.  Morehouse  owed  no  duty  to  give  information  to  the 
agent  of  what  it  was  necessary  for  him  to  do  to  preserve  his 
liability  as  indorser  upon  the  draft  or  that  of  the  drawer. 
Consequently  his  failing  to  inform  him  of  what  it  was  neces- 
sary for  him  to  do,  to  charge  him  or  the  other  parties,  was 
not  fraudulent,  and  he  incurred  no  liability  thereby.  There 
was  not  a  particle  of  evidence  that  the  agent  was  induced  to 
take  the  draft  to  Indiana,  by  anything  said  or  done  by  More- 
house. By  his  St)  doing,  the  presentation  of  the  draft  was 
delayed  for  four  or  five  days  beyond  the  time  when  it  would 
have  been' presented  in  the  exercise  of  legal  diligence,  by 
reason  of  which  the  money  was  lost.  That  when  commercial 
paper  received  by  the  vendor  upon  the  sale  of  property  at  the 
risk  of  the  purchaser  as  to  its  payment,  or  as  security  upon  a 
pre-existing  debt,  is  lost  through  the  laches  of  the  party  receiv- 
ing it,  the  loss  must  be  borne  by  him,  is  a  proposition  well 
settled.     This  disposes  of  the  case. 

But  as  another  question  raised  by  an  exception  taken  upon 
trial  and  discussed  by  counsel  upon  the  argument  may  arise 
upon  a  retrial,  it  may  be  well  briefly  to  consider  it.  That  is, 
whether  the  judge  ought  not  to  have  submitted  to  the  jury  the 
question  whether  the  defendant,  Morehouse,  did  not  provide 
Shuttleworth,  the  banker,  with  funds,  with  which  he  (Shuttle- 
worth)  undertook  to  pay  the  plaintiff's  agent  for  the  cattle  for 
him,  and  whether  Shuttleworth  did  not  pay  the  amount  to  the 
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agent  in  such  funds  as  the  agent  elected  to  receive,  and  whether 
the  draft  of  Shuttleworth  was  not  received  by  the  agent  of  plain- 
tiflF,  because  he  preferred  that  to  currency,  with  instructions 
that,  if  they  found  such  to  have  been  the  transaction,  the  draft 
operated  as  payment  for  the  cattle,  and  precluded  a  recovery  of 
the  price  by  the  plaintiff.  There  was  but  little  conflict  in  the 
testimony.  The  cattle  were  sold  by  weight,  to  be  paid  for  upon 
delivery.  Nothing  appears  to  have  been  said  as  to  any  particu- 
lar medium  of  payment.  The  price  was,  therefore,  payable 
in  cash.  Possession,  before  payment,  was  delivered  to  Mor^ 
house,  to  enable  him  to  take  them  to  the  Erie  stock  pens  for 
shipment ;  after  doing  which,  he  promised  to  return  and 
pay  for  the  cattle.  Morehouse  returned,  and  the  parties 
went  into  Shuttleworth's  banking  house,  where  they  figured 
up  the  amount  of  the  cattle,  and,  as  Morehouse  testifies, 
Burke,  Shuttle worth^s  teller,  asked  Johnson,  plaintiff's  agent, 
how  he  would  have  it,  who  replied  he  would  have  it  in  two 
draftis,  specifying  the  amount  of  one,  and  the  balance  in  the 
other,  payable  to  his  own  order,  which  was  thereupon  drawn 
and  delivered  to  him ;  and  that  he  then  asked  him  to  indorse 
them,  and  he  put  his  name  on  them.  Morehouse  further  tes- 
tifies that  he  had  frequently  paid  parties  of  whom  he  pur- 
chased cattle  through  Shuttleworth's  bank,  and  that  such 
parties  had  their  choice  between  drafts  and  currency.  This 
evidence,  taken  in  connection  with  the  known  courfee  of 
business  by  bankers,  in  making  payments  for  parties  furnish- 
ing them  with  funds  for  that  purpose,  tends  strongly  to  show 
that  Johnson  received  the  draftis  in  payment  for  the  cattle, 
and  that  he  required  the  indoi-sement  of  Morehouse  merely 
as  surety  for  the  drawer,  which,  as  such,  he  was  content  to 
give.  Johnson  does  not  testify  that  anything  was  said 
between  him  and  Morehouse  about  his  taking  a  draft,  or  as 
to  how  he  was  to  be  paid ;  that  after  Ihey  had  figured  up  the 
amount  of  the  cattle,  Morehouse  stepped  up  to  the  teller  and 
said  something  to  him  ;  that  thereupon  the  teller  commenced 
filling  up  a  draft  for  the  whole  amount,  and  that  he  then  told 
liim  he  would  have  it  in  two  drafts,  telling  him  how  they 
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shonld  be  drawn ;  and  that  they  were  drawn  and  handed  to 
him  or  Morehouse,  and  he  asked  Morehouse  to  indorse  them, 
which  he  did.  This  presented  a  question,  from  all  the  evi- 
dence, whether  Johnson  received  the  draft  from  Shuttleworth 
in  payment  for  the  cattle  sold  Morehouse,  in  the  usual  way 
of  payment  by  bankers  of  the  checks  of  their  depositors,  or 
whether  Morehouse  purchased  the  drafts  of  Shuttleworth  and 
gave  them  to  Johnson  for  the  price  of  the  cattle.  If  the 
former,  it  was  a  payment  for  the  cattle ;  if  the  latter,  it  was 
not,  as  the  indorsement  of  the  drafts  by  Morehouse  showed 
that  they  were  not  received  by  Johnson  as  satisfaction,  unless 
they  were  actually  paid.    {Monroe  v.  Staffs  5  Denio,  360.) 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  event. 

All  the  judges  concurring,  judgment  reversed  and  new 
trial  ordered. 


Andrew  C.  Elliott,  Appellant,  v.  Ross  TV.  Wood  and  oth- 
ers. Respondents. 

The  right  of  parties  to  agree  upon  the  terms  of  a  power  of  sale  of  mort- 
gaged premises  given  to  the  mortgagee  is  clear,  and  courts  have  never 
assumed  to  control  this  right  in  the  absence  of  fraud  or  some  statutory 
regulation  upon  the  subject.  Parties  may,  in  such  cases,  contract  for 
private  sale,  and  even  without  notice.     Allen,  J. 

The  statutes  of  this  State  regulating  the  foreclosure  of  mortgages  by  adver- 
tisement do  not  apply  to  mortgages  upon  real  estate  situated  out  of  the 
State. 

Where  the  plaintiff  and  others,  claiming  to  own  a  guano  island  in  the 
Garribean  sea,  contracted  to  sell  to  the  defendants  one-half  of  their 
mterest  in  the  island  for  $80,000,  the  defendants  to  fhmish  |20,d00  more 
as  a  working  capital,  and  to  have  the  sole  control  and  management  of  the 
business  of  mining  and  selling  the  guano ;  and  afterward  the  plaintiff, 
being  indebted  to  the  defendants,  gave  a  mortgage  of  his  interest  in  the 
island  to  them,  which  contained  a  power  of  sale,  and  by  its  terms  per- 
mitted them  to  purchase  at  such  sale,  and  this  mortgage  was  subse- 
quently foreclosed,  in  the  manner  provided  therein,  but  not  in  accord- 
ance with  our  statutes,  the  defendants  bidding  in  the  property, — HeUU 
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tliat  the  sale  was  yalid,  and  that  the  plaintiff  was  thereby  barred  of  all 
Interest  in  the  premises. 

(Argued  Februaiy  7, 1871 ;  decided  February  2dth,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  district,  reversing  a  judgment  of 
the  Special  Term  for  the  plaintiff,  and  granting  new  trial. 

In  June,  1857,  the  plaintiff,  with  others,  claimed  to  own  and 
to  have  taken  possession  of  "  Sombrero,"  an  island  in  the  Carib- 
bean sea,  containing  deposits  of  guano,  and  contracted  to  sell 
to  Wood  &  Grant,  to  whose  rights  and  liabilities  the  defend- 
ants. Woods,  have  succeeded,  one-half  of  the  interest  in  the 
whole  island,  Wood  &  Grant  agreeing  to  pay  $30,000  therefor, 
and  advance  for  a  working  capital  the  further  sum  of  $20,000, 
so  much  of  which  as  might  not  be  required,  to  be  divided 
among  the  owners  jp/*(7  rata.  The  agreement  contained  a 
provision  that  Wood  &  Grant  should  have  the  sole  control 
of  the  working  and  management  of  the  whole,  for  the 
mutual  benefit  of  themselves  and  the  other  owners,  and 
that  the  net  proceeds  sliould  be  divided  in  the  manner  par- 
ticularly specified.  The  right  to  sell,  lease  and  convert  into 
a  joint  stock  company,  or  to  work  for  mutual  benefit,  was 
vested  solely  in  Wood  &  Grant. 

In  August  of  the  same  year  a  formal  conveyance  of  the 
moiety  of  the  island  to  Wood  &  Grant  was  executed.  In 
!N'ovember,  1860,  the  plaintiff,  then  owning  an  interest  of 
one-fourth  in  the  island,  executed  a  conveyance  to  Wood  & 
Son  of  that  interest  subject  to  a  defeasance  (executed  simulta- 
neously by  the  grantees),  by  way  of  mortgage,  to  secure  the 
payment  of  all  claims  and  demands  of  the  mortgagees  then 
existing,  for  moneys  advanced  by  them  to  or  for  the  account 
of  the  plaintiff,  which  then  amounted  to  about  $20,000,  in 
which  sum  the  plaintiff,  was,  as  stated  in  the  defeasance,  then 
justly  indebted,  and  also  as  a  further  security  for  any  future 
indebtedness  of  the  plaintiff.  The  proceedings  for  a  fore- 
closure and  sale  of  the  mortgaged  interest,  were  prescribed 
by  the  defeasance,  and  subsequently  modified  by  an  agree- 
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meat  of  the  parties,  and  it  was  stipulated  and  agreed  that  the 
mortgagees,  or  their  legal  representatives  or  assignees,  might 
become  the  purchasers  of  the  interest  at  the  sale  under  the 
mortgage,  and  that,  in  that  event,  no  further  or  other  convey- 
ance of  said  property  should  be  necessary ;  and  such  sale,  who- 
ever should  become  the  purchaser,  should  be  a  perpetual  bar, 
both  in  law  and  equity,  againat  the  plaintiff,  his  executors, 
administrators  and  assigns.  The  conveyance  and  mortgage 
were  subject  to  all  the  rights  of  the  defendant,  Van  Vechten, 
under  a  conveyance  by  way  of  mortgage,  under  certain  agree- 
ments of  October,  1858,  and  February,  1859. 

About  the  1st  of  May,  1861,  the  defendants.  Wood  &  Son, 
rendered  to  the  plaintiff  an  account  of  their  management  of 
the  enterprise,  showing  a  balance  due  them  of  $51,217.48,  for 
one-fourth  of  which  they  claimed  to  hold  the  plaintiff  as  their 
debtor ;  and  about  the  1st  of  April,  1861,  they  rendered  the 
plaiBtiff  an  account  against  him  individually,  of  $34,598.94, 
payment  of  which  balance  was  demanded.  Payment  not 
being  made,  the  defendants.  Wood  &  Son,  gave  notice  to  the 
plaintiff,  and  gave  the  other  notices  of  foreclosure  and  sale 
prescribed  by  the  agreement  of  the  parties,  and  on  the  16th 
day  of  August^  1861,  offered  the  mortgaged  property  and 
interest  for  sale,  pursuant  to  the  mortgage,  at  the  Merchants' 
Exchange  in  the  city  of  New  York,  and  the  same  was  struck 
down  to  the  mortgagees  for  twenty-five  dollars,  they  being 
the  highest  bidders  therefor. 

They  also  bought  the  same  property  at  a  sale  under  the 
Van  Vechten  mortgage,  in  October,  1861,  for  $1,200.  The 
judge  finds  that  the  mortgage  of  Van  Vechten  was  given  to 
secure  a  usurious  debt. 

The  judge,  at  the  trial,  held  and  decided  that  the  sale 
under  the  mortgage  to  the  defendants,  Wood,  and  purchased 
by  them,  was  void,  and  that  the  mortgage  to  Van  Vechten 
was  void  for  usury,  and  that  no  title  passed  to  the  defendants, 
Wood,  as  purchasers  Under  the  same ;  and  that  the  sale  and 
purchase  under  the  same  was  also  ineffectual  and  void,  by 
reason  of  the  trust  relations  of  the  defendants,  Wood,  to  the 
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plaintiff.  It  was  adjudged  at  Special  Term  that  the  plaintiff 
was  still  the  owner  of  the  one-fourth  of  the  island,  and  entitled 
to  share  in  the  earnings  and  products  of  the  enterprise,  and 
to  an  accounting  from  the  defendants,  Wood,  down  to  the  time 
of  hearing,  and  a  reference  was  ordered  to  state  the  account. 
The  General  Term,  on  motion,  and  dn  a  case  and  exceptions, 
reversed  the  decision  of  the  Special  Term  and  ordered  a  new 
trial,  and  from  the  last  order  the  plaintiff  has  appealed  to 
this  court. 

D.  W.  Adarns  and  James  Clark^  for  the  appellant,  insisted 
that' the  plaintiff's  title  was  not  digested  by  sale  under  the  Wood 
mortgage,  first  because  they  were  trustees  and  agents  of  plain- 
tiff and  could  not  become  purchasers.  (1  Will.  £q.  Jur.,  186- 
190 ;  1  Story  Eq.  Jur.,  §§  322,  328 ;  2  Sugden  on  Vend,  and 
Pur.,  190 ;  White's  Lead.  Eq.  Cases,  72,  and  notes ;  Davaue  t. 
Fannififf,  2  J.  Ch.,  252 ;  Michaud  v.  Oirod^  4  How.  TJ.  S., 
554 ;  HoU  v.  HoU,  1  Chan.  Cas.,  190 ;  Whdpdale  v.  Cock- 
son,  1  Ves.,  9 ;  Fox  v.  Mcuikreih,  2  Bro.,  400 ;  Eaypa/rte  Rey- 
nolds, 5  Ves.,  707 ;  Et-^parte  Bennett,  10  Ves.,  386 ;  Coles  v. 
TrecoOiic^  9  Ves-,  246 ;  Stuart  v.  Kissam,  2  Barb.,  493 ; 
Qucuikenfmsh  v.  Leonard,  9  Paige,  334 ;  Slade  v.  Van  Vech- 
ten,  11  Paige,  21 ;  MiUs  v.  OoodseU,  6  Conn.,  475  ;  CnrrA.  Coal 
and  Iron  Co.  v.  Shermam,,  30  Barb.,  553;  Robinson  v. 
Smith,  3  Paige,  222 ;  Butts  v.  Wood,  37  N.  Y.,  317.)  That 
being  mortgagees,  they  could  not  without  statutory  authority 
become  purchasers.  (1  Wash,  on  Real  Prop.,  528, 529 ;  Jen- 
nison  v.  JSajpgood,  7  Pick.,  1;  Dawes  v.  Chrazebrook,  3 
Meriv.,  200 ;  Benham  v.  Howe.,  2  Cal.,  387 ;  Syndma/n  v. 
Hyndman,  19  Verm.,  9 ;  Waters  v.  Groom,  11  Clark  &  F., 
684 ;  1  Lead.  Cas.  in  Eq.,  211,  note ;  Hoyt  v.  Martense,  2 
Smith,  231 ;  Shee  v.  Manhattan  Co.,  1  Paige,  48  ;  Ddbson 
V.  Barry,  4  Seld.,  216 ;  2  Story  Eq.,  §  1019 ;  Crabb's  Law 
of  Real  Prop.,  §  2262 ;  4  Kent's  Comm.,  158 ;  Coote  on 
Mort.,  11 ;  Henry  v.  Davis,  7  Johns.  Ch.,  40  ;  Lawrence  v. 
Farmers^  Loam  and  Trust  Co.,  3  Ker.,  200 ;  Pease  v.  Ben- 
son, 28  Maine,  336.) 
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Stephen  P.  Naeh^  for  the  respondent,  insisted  that  the  sale 
under  the  "Wood  mortgage  was  valid.  {OlcoU  y.  The  Tioga 
B.  B.  Co.,  40  Barb.,  179 ;  27  N.  Y.,  546 ;  Froet  v.  Kooii,  30 
N.  Y.  E.,  428 ;  Lindley  on  Partp.,  761.) 

Allek,  J.  Wood  &  Grant,  to  whose  rights,  duties  and 
obligations  the  defendants.  Wood  &  Son,  have  succeeded, 
paying  $30,000  in  cash  for  their  interest,  furnishing  the  work- 
ing capital  for  the  development  of  the  enterprise,  and 
mining,  collecting  and  sending  to  market  the  products  of  the 
island,  and  coming  under  positive  engagement  to  advance 
(20,000  for  that  purpose,  were  properly  accorded  the 
sole  control  of  the  working  management  of  the  island  as  a 
reasonable  security  for  the  repayment  of  their  advances. 
They  had  also  the  power  to  transfer  or  lease  the  property 
to  a  joint  stock  company,  or  work  the  same  for  the 
mutual  benefit  of  the  persons  in  interest.  They  did  not  lease 
6r  sell,  but  worked  the  same,  retaining  the  control  and 
management  under  the  agreement.  This  agency  or  trust, 
by  whatever  name  it  is  called,  imposed  a  duty  upon  the  agents 
to  exercise  the  utmost  good  faith  toward  every  other  party  in 
interest 

In  the  conduct  and  management  of  the  business,  they  occu- 
pied a  confidential  relation  to  their  associates  in  the  enter- 
prise, and  were  under  obligations  to  labor  for  the  benefit 
of  all,  and  could  not  avail  themselves  of  their  position  to 
secure  any  special  or  exclusive  benefit  or  advantage  to  them- 
selves. 

In  the  management  of  the  agency  or  trust,  Wood  &  Son 
would  not  be  permitted  to  do  anything  inconsistent  with  the 
interests  of  the  business,  or  which  would  interfere  with  their 
duty,  and  in  dealing  with  the  others,  whether  they  are 
regarded  as  principals,  or  as  the  beneficiaries  of  a  trust,  they 
would  be  held  to  the  most  entire  good  faith. 

These  principles  are  elementary,  and  apply  to  all  persons 
standing  in  a  confirlential  relation  to  others,  as  trustee,  agent, 
partner,  or  otherwise. 
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There  is  no  complaint,  in  this  action,  of  malfeasance  by 
Wood  &  Son,  in  the  management  of  the  biisiness  committed 
to  their  care,  or  in  any  of  the  expenditures  connected  with  the 
enterprise,  or  the  profits  resulting  from  it. 

This  action  was  not  brought  in  respect  to  such  manage 
ment,  or  for  an  accounting  in  respect  to  it,  except  as  such 
account  may  result  from  the  establishment  of  the  plaintiff's 
claim  as  owner  of  the  property^  notwithstanding  the  mortr 
^age  sale. 

The  several  parties  in  interest  retained  their  property  in 
the  island  in  severalty,  and  each  was  competent  to  deal  with 
the  other  in  respect  to  it.  Wood  &  Son  were  competent  to 
contract  for  the  purchase  or  sale  of  interests  therein,  with  the 
plaintiffs  or  either  of  the  other  associates.  They  were  in  no 
sense  the  trustees  or  agents  of  the  plaintiff  in  regard  to  his 
separate  property  rights,  nor  had  they  any  power  over  the 
same,  except  as  they  might  put  the  whole  property  into  a 
joint  stock  compaliy.  But  if  a  more  intimate  and  enlarged 
trust  relation  existed  between  the  parties,  that  relation  might 
have  been  laid  aside  and  a  new  contract  made  with  the  bene- 
ficiary, provided  no  undue  advantage  had  been  taken  of  the 
position.  (i5p  jfHirte  Lacey^  6  Vesey,  626 ;  CoUb  v.  Treco- 
thick,  9  Vesey,  284.) 

The  conveyance  by  Elliott  to  Wood  &  Son,  by  way  of 
mortgage,  is  not  impeached  by  the  evidence,  or  by  the  judg- 
ment. On  the  contrary,  the  same  is  established  as  a  valid 
security. 

Wood  &  Son  offered  to  prove  upon  the  trial  the  existence 
of  the  indebtedness,  and  the  amount,  and  the  correctness  of 
the  accounts  rendered,  showing  nearly  $60,000  due  from  the 
plaintiff  at  the  time  of  the  foreclosure  of  the  mortgage.  This 
was  excluded  upon  the  objection  of  the  plaintiff 

The  evidence  of  the  plaintiff  shows  very  clearly  that,  at  all 
times,  he  had  full  knowledge  of  the  business  and  its  results, 
being  for  a  part  of  the  time  a  superintendent  of  the 
works  at  the  island,  and  making  most  of  the  sales  of  the 
guano.     The  title  of  Wood  &  Son  under  their  mortgage  was 
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adjudged  invalid,  upon  the  sole  ground  that,  being  mortga- 
gees, they  could  not  become  purchasers  at  their  own  sale. 
Personal  notice  of  the  time  and  place  of  the  sale  was  given 
to  the  plaintiff;  the  other  notices  required  by  the  terms  of 
the  power  of  sale  were  also  published  and  given,  and  the 
plaintiff,  by  his  counsel,  attended  and  objected  to  the  sale. 
It  is  not  objected  that  the  sale  was  not  in  all  respects 
lairly  conducted,  or  that  the  property  did  not  bring  its  full 
value. 

It  is  not  sought  to  avoid  the  sale  for  irregularity,  unfair- 
ness, inadequacy  of  price,  or  because  the  conditions  of  the 
power  were  not  complied  with. 

It  is  not  denied  that  the  parties  were  competent  to  con- 
tract, the  one  to  give  and  the  other  to  take,  the  mortgage^ 
and  the  consideration  of  the  mortgage  is  not  disputed. 

The  power  of  sale  was  a  part  of  the  security,  and  its  terms, 
so  far  as  consistent  with  law,  were  matters  of  conventional 
arrangement  between  the  parties. 

The  mortgage  was  not  of  real  property  within  the  State, 
and  therefore  the  power  of  sale,  and  proceedings  under  it, 
were  not  regulated  by  the  statutes  of  this  State  regulating  the 
foreclosure  of  mortgages  by  advertisement.  (2  K.  S.,  546.) 
That  statute  relates  solely  to  mortgages  of  property  within  r 
the  State. 

The  mode  of  transmitting  or  transferring  title  to  real  pro- 
perty in  the  Caribbean  sea,  is  not  within  the  scope  of  the  legis- 
lation of  "New  York,  neither  can  the  courts  of  this  State,  except 
as  they  may  exercise  jurisdiction  over  persons,  by  any  judg- 
ment or  decree,  affect  the  title  to  property  without  the  limits 
of  the  State.  Lcmrence  v.  The  Farmeri  Loam,  and  Trust 
Company  (3  Kern,  200),  decided  that  the  statute  directed  the 
manner  in  which  property  should  be  sold  under  a  power  of 
sale  contained  in  a  mortgage,  and  must  be  followed,  but  the 
sale  was  of  lands  within  the  State,  under  a  power  recorded 
as  required  in  the  county  within  which  the  lands  were  situ- 
ated, and  under  a  mortgage  which  permitted  a  full  compli- 
ance with  the  statute. 
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It  was  not  intimated  that,  but  for  the  statute,  the  parties 
might  not  have  made  their  own  contract ;  on  the  contrary,  it 
is  expressly  said  that  the  power  of  sale  is  the  proper  subject  of 
stipulation,  and  notice  of  the  sale  may  be  waived  by  agreement 
of  the  parties.  (Per  Gabdineb,  Ch.  J.,  citing  Coote  on  Mort- 
gage, 124r-128.)  There  was  in  the  case  before  us  a  propriety, 
if  not  a  necessity  for  stipulating  the  means  and  process  for  a 
foreclosure  of  the  equity  of  redemption.  The  property  mort- 
gaged was  out  of  the  jurisdiction  of  the  courts  of  the  State, 
if  not  out  of  the  jurisdiction  of  all  civil  courts,  and  the  mort- 
gagor might  not  be  within  the  jurisdiction  of  any  court  of 
competent  jurisdiction,  when  default  should  be  made  in  the 
payment  of  the  mortgage  debt.  The  right  of  parties  to  regu- 
late the  terms  of  a  power  of  sale  of  mortgaged  premises  by 
the  mortgagee  by  stipulation,  is  clearly  recognized,  and  courts 
have  never  assumed  to  control  this  right,  or  to  make  new 
contracts  for  the  parties,  in  the  absence  of  fraud  or  some  statu- 
tory regulation  upon  the  subject.  Parties  may  contract  for  a 
private  sale  and  without  notice.  {Lawrence  v.  Farmer^  L. 
cmd  T.  Co.,  9wpra ;  Davy  v.  Durante  1  De  Gex  and  Jones, 
Chan.,  585  ;  Montague  v.  Dawes^  12  Allen,  897). 

In  Davy  v.  Durante  the  mortgagee,  under  a  power  to  sell 
either  by  public  auction  or  private  sale,  sold  by  private  con- 
tract and  agreed  that  a  part  of  the  purchase  money  might 
remain  on  mortgage,  and  it  was  held  a  good  execution  of  the 
power;  and  in  Montague  v.  Dawes^  a  purchase  by  the 
assignee  of  the  mortgage,  was  held  regular  because  "  the 
power  of  sale  in  express  terms  authorized  the  mortgagee  or 
his  assigns,  to  become  the  purchaser  at  tlie  auction  sale  under 
it."  In  Downes  v.  Gra^ehrook  (3  Mer.,  200),  Lord  Eldon 
clearly  intimates  that  with  the  express  authority  of  a  cestui 
qui  trust,  a  trustee  may  become  the  purchaser  of  tlie  trust 
property. 

But  a  mortgagee  is  not  solely  a  tnistee  for  the  mortgagor, 
he  is  a  creditor  having  interests  to  protect  and  has  rights 
which  a  naked  trustee  may  not  have.  Waters  v.  Chrower  (11 
CI.  &  Fin.,  684).     If  it  be  conceded  that  a  mortgagee  with 
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power  of  sale,  being  a  trustee  for  sale,  cannot  either  directly 
or  indirectly,  except  by  the  express  anthority  of  the  mort- 
gagor, purchase  the  mortgaged  estate,  still  he  may  do  so, 
when  such  authority  is  conferred  either  by  the  terms  of  the 
power  or  in  any  other  way. 

^n  this  State  to  avoid  all  question,  ei^ress  authority  is 
given  by  statute  to  mortgagees,  to  become  the  purchasers  at 
sales  made  by  themselves  or  by  their  direction  under  a  power 
of  sale  on  the  mortgage,  although  the  power  itself  may  not 
confer  this  authority ;  and  in  judicial  sales  under  decrees  and 
judgments  of  the  courts  the  creditor  plaiutiflGs,  for  whose 
benefit  the  sales  are  made,,  are  permitted  to  purchase.  Acts 
authorized  by  statute  and  permitted  by  judicial  decrees,  can- 
not be  regarded  as  inconsistent  with  the  obligations  and 
rights  of  the  parties  interested,  or  as  intrinsically  wrong  or 
impolitic,  but  must  be  deemed  prima  fade  fair  and  honest. 

Parties  may  stipulate  in  cases  without  the  operation,  but 
within  the  principle  of  the  statute,  for  that  which  the  statute 
expressly  allows.  In  the  absence  of  statute  authority  or  the 
express  assent  of  the  mortgage  debtor,  bids  in  behalf  of  the 
creditor  by  the  auctioneer  making  the  sale,  have  been  sus- 
tained in  the  absence  of  any  evidence  of  unfairness. 

In  Richard  v.  Holmes  (18  How.  U.  S.  R,  143),  Judge 
Corns  says,  "  We  have  no  doubt  the  creditor,  for  the  satis- 
faction of  whose  debt  the  sale  was  made,  had  a  right  to  com- 
pete fairly  at  the  sale ;  but  whether  he  had  or  not,  his  doing 
so  could  not  be  injurious  to  the  complainants." 

We  are  not  called  upon  to  go  to  this  extent  in  the  present 
case,  but  the  decision  is  referred  to  as  indicating  the  tendency 
of  judicial  decisions. 

Powers  of  sale  are  construed  liberally  for  the  purpose  of 
effecting  the  general  object,  and  neither  the  interest  of  the 
mortgagee  or  mortgagor  will  be  advanced  by  forbidding 
purchases  by  the  mortgagee.  The  security  of  the  mortgagee 
would  be  less  valuable  and  the  mortgagor  would  lose  the 
benefit  of  the  competition  of  the  mortgagee  upon  the 
sale. 
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There  iB  less  danger  of  oppression  and  abuse  of  the  credi- 
tor in  agreeing  upon  the  conditions  of  the  security  and  the 
power  of  sale  at  the  time  of  giving  the  mortgage,  when  the 
mortgagor  is  free  to  act  as  his  interests  and  judgment  prompt, 
than  after  the  relation  of  mortgagee  and  mortgagor  has  been 
created  and  the  debt  becoming  due,  the  latter  is  in  a  greater 
or  less  degi'ee  in  the  power  and  at  the  mercy  of  his  creditor. 
In  Dobson  v.  Racey  (4  Seld.,  216),  a  permission  to  the  mort- 
gagee to  acquire  the  title  to  the  mortgaged  property  without 
a  sale,  given  by  the  mortgagor  after  the  making  of  the  mort- 
gage and  under  which  the  mortgagee  had  acted,  and  acquired 
the  title  by  means  of  a  conveyance  through  a  third  party  was 
held  valid  and  effectual  to  foreclose  the  equity  of  redemption. 
The  power  of  sale  here  was  in  all  its  terms  legal  and  valid, 
and  such  as  the  parties  were  competent  to  agree  upon  and 
was  faithfully  and  fairly  executed  after  personal  notice  to  the 
mortgagor,  and  the  sale  effectually  foreclosed  the  equity  of 
redemption  of  the  plaintiff.  This  conclusion  renders  it 
unnecessary  to  consider  the  question  made  upon  the  title 
derived  under  and  through  the  Van  Vechten  mortgage. 

The  sale  under  the  Wood  mortgage  barred  the  claim  of 
the  plaintiff  upon  the  property  and  its  proceeds,  and  the 
judgment  should  be  affirmed  with  costs. 

All  the  judges  concurring.  , 

Judgment  affirmed. 


Stephen  Le  Roy  and  others,  Kespondents,  v.  The  Mabket 
Fire  Insurance  Company,  Appellant. 

In  an  action  upon  a  poUcy  of  insurance,  where  the  survey  referred  to  in 
the  policy,  in  the  usual  manner  as  a  part  thereof,  is  proved  to  be  false  and 
inaccurate,  the  insured  cannot  recover,  although  he  did  not  understand 
the  survey  in  question  to  be  the  one  mentioned  in  the  policy. 

Accordingly,  a  charge  that,  in  such  a  case,  utiUm  the  partiea  intended  the 
same  survey  as,  and  understood  it  to  be,  the  one  in  fact  named  in  the  policy, 
the  minds  of  the  parties  never  met  as  to  the  conditions  and  warranties 
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contained  in  such  survey,  but  did  meet  as  to  the  contract  of  insurance, 
and  the  plaintiff  could  recover  thereon  without  regard  to  any  conditions 
contained  in  the  survey, — Sield,  error. 

(Argued  February  17th,  and  decided  February  28th,  1871.) 

An  appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  district,  affirming  the 
judgment  entered  at  the  Dutchess  county  circuit  for  the 
plaintiff. 

The  action  was  brought  to  recover  on  a  policy  of  insurance, 
whereby  the  plaintiff's  paper-mill,  machinery,  etc.,  were 
insured  to  the  amount  of  $2,000  in  defendant's  company. 

On  the  5th  day  of  June,  1861,  the  plaintiff  effected  the 
insurance  in  question,  as  follows :  "  $1,233.76  on  their  part 
one  and  part  two  story  frame  building,  with  additions 
attached,  including  water-wheels  therein,  and  occupied  as  a 
paper-mill,  situated  in  Rhinebeck,  Dutchess  county,  cis  per 
survey  No.  280,  filed  in  the  office  of  the  Park  Insuromce 
Company^  ISfew  Tork^  and  $766.25  on  their  fixed  and  mova- 
ble machinery,  etc." 

The  defence  was  an  alleged  breach  of  warranty  contained 
in  survey  No.  280. 

The  plaintiff  claimed,  and  attempted  to  prove,  that  survey 
or  paper  marked  "  D,"  or  No.  280,  put  in  evidence,  never 
was  designed  or  intended  by  either  party,  and  was  not  in  fact 
the  survey  No.  280  mentioned  in  the  policy  in  suit.  He  also 
attempted  to  show  that  the  paper,  No.  280,  was  drawn  up  by 
one  Phillips,  an  agent  pi  the  defendant. 

The  court  charged  the  jury  that  one  of  the  principal  ques-  \ 

tions  in  the  suit  was,  whether  the  application  and  survey  (280) 
was  the  application  or  survey  upon  which  the  policy  of  the 
defendant  was  issued ;  that,  if  the  paper  280  was  intended 
and  agreed  to  be  a  part  of  the  policy  in  the  present  case,  then, 
in  case  the  facts  were  not  as  therein  stated,  the  plaintiff  could 
not  recover.  "  You  are  to  determine,  as  a  question  of  fact, 
whether  the  condition  was  annexed  to  the  policy,  and  was  so 
understood  by  the  parties,  or  not.  If  not  so  understood  by 
Hand— Vol.  VI.     11 
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both  parties,  then  I  charge  you  that,  though  their  minds  met 
in  the  issuing  of  a  policy  of  insurance,  they  did  not  meet  in 
the  annexing  of  conditions  which  would  destroy  it,  and  the 
plaintiffs  will  yet  be  entitled  to  recover." 

The  defendant's  counsel  requested  his  honor  to  charge,  *'  if 
the  defendant  supposed  the  paper  280  was  the  survey  and 
application  on  which  the  policy  was  issued,  and  the  plaintiffs 
did  not,  then  there  was  no  contract,  and  the  plaintiffs  cannot 
recover ;"  which  his  honor  refused  to  charge. 

The  jury  found  a  verdict  for  the  plaintiffs  for  $2,066.11,  the 
amount  claimed  in  the  complaint. 

John  Thompson^  for  the  appellant,  cited  2  Den.,  75 ;  25 
Barb.,  497 ;  2  Comst.,  43  :  6  Wend.,  494 ;  3  Seld.,  370 ;  3 
Dow.,  255 ;  15  N.  T.,  496 . 

Homer  A,  Nelson^  for  the  respondents,  cited^Mi?Z^  v.  The 
Empire  Ins,  Co,  (36  N.  T.,  550) ;  Plumb  v.  CaUaraugus  Ins, 
Co.  (18  N.  Y.,  392). 

Groveb,  J.  From  that  portion  of  the  charge  excepted  to 
by  the  defendant's  counsel,  and  from  the  refusal  to  charge  as 
requested,  the  jury  must  have  understood  the  court  as  charg- 
ing that  the  plaintiffs  were  entitled  to  recover,  although  the 
survey  280  was  upon  fQe  in  the  oflBce  of  the  Park  Company, 
and  was  the  paper  referred  to  as  the  survey  in  the  policy  issued 
by  the  defendant,  upon  which  the  action  was  brought ;  unless 
they  further  found  that  it  was  so  understood  by  both  parties, 
that,  in  case  it  was  not  so  understood  by  both,  the  minds  of 
the  parties  met  in  issuing  a  policy  of  insurance,  but  they  did 
not  meet  in  the  annexing  conditions  which  would  destroy  it, 
and,  therefore,  the  former  would  be  valid,  and  the  latter  void. 
This  was  erroneous.  There  was  but  a  single  entire  contract 
between  the  parties.  This  was  a  policy  of  insurance  upon, 
the  property,  upon  the  terms  and  conditions  therein  expressed. 
The  policy  refers  to  survey  No.  280,  filed  in  the  office  of  the 
Park  Insurance  Company,  as  the  survey  and  description  of 


i 


I 


J 


1871. J  Lb  Kot  v.  The  Mabkbt  Fibb  Ins.  Co.  88 

Opinion  of  the  Court,  per  Grovbb,  J. 

the  property  insured ;  and  the  conditions  attached  to  the  policy 
make  this  a  part  thereof,  and  a  warranty  of  the  truth  of  the 
statements  therein  made.  If  the  defendant  issued  the  policy, 
incorporating  therein  this  paper  as  a  part  of  the  contract,  by 
a  reference  thereto,  this  part  cannot  be  rejected,  and  the  resi- 
due upheld,  dpon  the  ground  that  the  plaintiff,  when  -he 
received  the  policy,  supposed  that  it  was  another  and  a  differ- 
ent paper,  which  had  been  filed  in  the  Park  office  to  which 
reference  was  made  in  the  contract.  From  aught  that  appears 
in  the  case,  the  latter  was  the  sole  ground  upon  which  the 
Terdict  was  rendered  by  the  jury.  The  question,  whether 
this  paper,  No.  280,  was  on  file  in  the  Park  Company's  office, 
and  was  the  survey  referred  to  in  the  policy,  as  claimed  by 
defendant,  was  not  submitted  to  the  jury  in  a  way  to  make 
their  finding  upon  that  the  basis  of  their  verdict ;  but  the 
question  really  submitted  was,  whether  the  plaintiff  supposed 
this  was  the  paper,  with  instructions  to  find  in  his  favor,  in 
case  he  supposed  it  was  not.  Had  the  former  been  the  ques- 
tion submitted,  with  instructions  to  find  for  the  plaintiff  in 
case  the  jury  found  that  the  paper,  No.  280,  was  not  on  file 
in  the  Park  office,  and  the  one  referred  to  in  the  policy,  a  dif- 
ferent question  would  have  been  presented.  The  rights  of  the 
parties,  upon  such  a  state  of  facts,  were  determined  by  this 
court  in  Ze  Hoy  v.  The  Park  Irisuranoe  Corrvpany  (39  N.  T., 
90).  The  counsel  for  the  respondent  insisted  that,  as  it 
appeared  from  the  evidence  that  Phillips,  the  agent  of  the 
defendant,  drew  paper  No.  280,  the  defendant  was  thereby 
estopped  from  contradicting  the  facts  therein  stated,  and  that 
he  could  not,  therefore,  have  been  prejudiced  by  the  charj^^e 
excepted  to,  if  erroneous.  If  the  counsel  is  right  in  the  pre- 
mises, he  is  in  the  conclusion,  as  the  only  defence  relied  upon 
was  that  the  warranty  contained  in  paper  280  was  broken. 
Rowley  v.  The  Empire  Insurance  Company  (36  N.  Y.,  550), 
is  relied  upon  as  the  authority  showing  that  the  defendant 
was  estopped.  This  might  be  answered  by  the  fact  that  the 
evidence  was  somewhat  conflicting  as  to  the  extent  of  Phil- 
lips' and  the  plaintiff's  acts  in  making  that  paper,  and  that, 
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therefore,  the  facts  should  have  been  submitted  to  the  jury. 
But  the  real  answer  is,  that  Phillips  was  not,  at  the  time,  act- 
ing as  the  agent  of  the  defendant,  in  any  possible  sense,  in 
regard  to  this  paper.  It  was  not  made  with  any  reference  to 
any  policy  issued  or  to  be  issued  by  the  defendant.  The  case 
of  Rowley  v.  The  Empire  Insurancs  Compcuny^  if  correctly 
decided,  is  not  applicable  to  this  case. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered ;  costs  to  abide  event. 

All  the  judges  concurring. 

Judgment  reversed,  and  new  trial  ordered. 


John  Kerbt,  Eespondent,  v.  Kieban  B.  Daly,  Appellant. 

'A  mechanic's  lien  can  only  cover  labor  performed  fmd  materials  fhmished 
by  the  party  claiming  it,  including  labor  performed  by  persons  employed 
by  him  and  materials  parchased  by  hiqi  on  his  own  credit  and  used  in 
the  construction;  but  it  does  not  extend  to  materials  or  labor  (although 
actually  paid  for  by  the  claimant)  procured  by  him  as  the  agent  for  the 
defendant,  and  in  his  name  and  on  his  credit 

Accordingly,  where  it  is  found  that  the  plaintiff,  the  claimant  of  a 
mechanic's  lien  against  the  defendant,  had  made  a  special  contract,  for 
and  in  behalf  of  the  defendant,  with  a  third  party  to  do  certain  work  on 
the  building,  and  had  subsequently  paid  the  whole  sum  due  under  such 
contract — Hdd^  that  the  sum  so  paid  could  not  be  included  in  the  plain- 
tiff's lien  upon  the  premises. 

(Argued  December  2lBt,  1870;  decided  March  2l8t,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  of  the  Second  judicial  district,  affirming  a 
judgment  for  the  plaintiff  entered  upon  the  report  of  a  referee. 

The  action  was  brought  to  foreclose  a  mechanic's  lien  for 
$8,743,  part  of  a  balance  claimed  'by  plaintiff  to  be  due  for 
work,  labor  and  materials  furnished  by  him  in  the  erection  of 
certain  buildings  for  defendant.  The  defendant  claimed  that 
the  work  and  materials  were  furnished  in  pursuance  of  a 
special  contract,  but  the  referee  found  otherwise.    There  was 
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included  in  the  recovery  by  the  referee  a  till  of  $1,511.06  for 
slating  and  tinning  by  one  Dugan,  the  facts  and  iinding  as  to 
which  are  sofficiently  stated  in  the  opinion. 

W.  F.  Shepardj  with  Odle  Closer  counsel  for  appellant. 

Mills  cfe  Cochran  J  with  J.  O.  Dykemofij  counsel  for  res- 
pondent. 

Sapallo,  J.  The  plaintiff  was  entitled  to  a  lien  only  for 
labor  performed  and  materials  famished  by  him.  These,  of 
course,  include  labor  performed  by  persons  employed  by  him, 
and  materials  purchased  by  him  on  his  own  credit  and  used 
in  the  construction.  But  he  could  not  include  in  his  lien 
materials  or  labor  procured  by  him  as  the  agent  for  the 
defendant,  and  in  his  name  and  on  his  credit.  For  these  the 
defendant  was  liable  directly  to  the  party  performing  the 
labor  and  furnishing  the  materials,  and  the  plaintiff  could  not, 
by  afterward  voluntarily  paying  for  such  labor  and  materials, 
acquire  a  lien  therefor  on  the  defendant's  building. 

As  to  most  of  the  items  of  materials,  etc.,  in  dispute,  the 
plaintiff  testifies  that  he  bought  them  in  his  own  name ;  but 
he  declines  so  to  testify  in  relation  to  the  bill  of  John  Dugan 
for  slating,  etc.  He  says  that  he  made  a  contract  with  Dugan, 
but  that  he  cannot  say  whether  he  made  it  in  his  own  name 
or  not.  He  says  that  he  afterward  told  the  defendant  that  he 
had  certified  Dugan's  bill  for  the  slating,  and  that  Dugan 
would  come  to  him  (defendant)  for  the  money,  and  that  he 
(defendant)  had  to  pay  for  it.  Dugan  says  that  he  made  the 
contract  with  plaintiff  for  the  defendant ;  that  when  he  made 
the  arrangement  he  did  not  understand  that  the  plaintiff  was 
personally  liable,  but  that  the  defendant  was ;  that  he  made 
out  his  bill  against  the  defendant  as  for  work  done  for  him  and 
the  plaintiff  certified  it  as  correct. 

The  referee  finds  that  the  plaintiff  made  a  special  contract 
for  and  on  behalf  of  the  defendant  with  Dugan  for  the  slating 
of  the  roofs,  for  an  agreed  price  of  $1,511.07 ;  that  the  plain- 
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tiff  had  paid  to  Dugan  the  whole  of  said  sum,  and  that  it  is 
induded  in  the  plaintiff's  lien  and  recovery  in  this  action. 

A  specific  exception  is  taken  by  the  defendant  to  the  allow- 
ance of  this  item. 

There  are  some  questions  as  to  the  evidence  of  this  payment 
by  the  plaintiff  to  Dugan,  which  it  is  not  necessary  now  to 
examine.  The  plaintiff  could  not,  by  paying  Dugan's  bill, 
acquire  a  lien  for  the  amount  so  paid.  No  reason  is  shown 
why  he  should  have  paid  it,  except  his  subsequent  promise, 
testified  to  by  Dugan.  The  appellant's  exception  to  this  item 
must  be  sustained. 

The  other  questions  raised  by  the  appellant  relate  to  facts 
found  by  the  referee.  There  being  conflicting  evidence  on  the 
points  in  dispute,  the  findings  of  the  referee  cannot  be  reviewed 
on  this  appeal. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event,  unless  the  plaintiff  shall,  by 
stipulation,  within  thirty  days,  deduct  from  the  judgment 
entered  August  6,  1867,  the  sum  of  $1,511.07,  with  interest 
from  May  4, 1867,  amounting  together  to  the  sum  of  $1,538.04. 
In  case  he  shall  so  stipulate,  the  judgment  is  afiirmed  as  to 
the  residue,  without  costs  to  either  party  on  this  appeal. 

All  the  judges  concurring. 

Ordered  accordingly. 


John  Kelly,  Sheriff,  etc..  Appellant,  v.,  Wiliaam.  A.  Crapo 

and  others,  Respondents. 

As  a  general  rale,  personal  property  has  no  locality,  bat  follows,  as  to  its 
disposition  and  transfer,  the  law  of  the  domicil  of  the  owner.  A  yolun- 
•aiy  conveyance,  therefore,  valid  ander  the  laws  of  the  State  where  the 
owner  resides,  will  operate  to  transfer  it  wherever  situated.  But  a  statu- 
tory transfer,  in  proceedings  under  State  bankrupt  and  insolvent  acts,  in 
intitumj  can  affect  only  such  property  as  is  actually  situated  within  the 
territory  of  such  State,  and  has,  propria  vigore^  no  force  beyond  its 
limits. 
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In  this  State,  a  title  acquired  under  foreign  bankrupt  or  insolvent  pro- 
ceedings will  not  prevail  over  the  lien  of  creditors  attaching  under  our 
own  laws  property  found  here. 

The  national  territory  and  its  laws  are  extended,  by  a  legal  fiction,  to  its 
vessels  on  the  high  seas ;  but  no  such  principle  is  applicable  to  the  laws  or 
territory  of  a  State. 

No  rule  of  comity  requires  our  courts  to  subordinate  the  clauns  of  our 
own  citizens,  under  process  provided  by  our  own  laws,  to  the  title  derived 
from  statutory  transfers  in  other  States. 

Accorduigly,  where,  in  a  suit  commenced  in  this  State,  against  foreign 
debtors,  citizens  of  Massachusetts,  a  warrant  of  attachment  had  been 
issued,  and,  upon  the  arrival  of  a  seagoing  vessel  at  the  port  of  New  York, 
such  debtors'  interest  in  the  ship  was  seized  by  the  plaintiff,  as  sheriff, 
under  such  attachment,  and  the  defendants  claimed  as  assignees  of  such 
debtors,  appointed  under  the  insolvency  laws  of  Massachusetts  prior  to 
the  issuing  of  the  warrant, — Heldy  that  the  lien  acquired  by  the  levy 
must  prevail  over  the  title  of  such  assignees ;  and  this,  although,  at  the 
time  of  the  assignment,  the  vessel  was  not  within  our  territory,  but  in  the 
Pacific  ocean. 

(First  argued,  January,  1870 ;  re-argument  ordered,  June,  1870:  removed 
hito  this  court  by  order,  and  here  argued  February  1, 1871,  and  decided 
February  27, 1871.) 

Appeal  fi*om  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  iirst  district  for  the  defendants,  upon  a 
verdict  taken  at  the  Circuit  for  the  plaintiff,  subject  to  their 
opinion. 

The  trial  was  had  before  Judge  Gould,  and  a  jury,  in  1863. 
The  controversy  is  between  the  plaintiff,  as  sheriff  of  New 
York,  claiming  under  an  attachment  by  him,  at  the  suit  of  a 
New  York  creditor,  upon  the  ship  Arctic,  and  the  defendants, 
Grapo  and  others,  as  assignees  appointed  under  the  insolvent 
laws  of  Massachusetts.  On  the  24th  of  April,  1861,  Edward 
Mott  Robinson,  residing  in  New  York,  commenced  an  action 
in  this  court  against  Gibbs,  Jenney,  and  Allen,  to  recover  the 
sum  of  $6,004.06,  being  the  amoimt  due  upon  their  two 
promissory  notes,  dated  at  Fairhaven,  Massachusetts,  on  the 
20th  day  of  June,  1860,  and  the  3d  day  of  September,  1860, 
respectively,  each  for  $3,000,  at  five  months  from  date,  and 
being  made  by  Gibbs  and  Jenney,  and  indorsed  by  Allen ; 
Gibbs,  Jenney,  and  Allen,  all  reside  in  Massachusetts,  and  on 


88  Kelly  v.  Ceapo.  [Feb., 


Statement  of  case. 


that  ground,  upon  the  usual  affidavit  and  undertaking,  a  war- 
rant of  attachment  was  issued  to  the  plaintiff,  as  sheriff  of 
the  county,  against  their  property,  the  proceedings  being  in 
all  respects  conformable  to  the  provisions  of  the  Code  in  such 
cases. 

On  the  30th  of  April,  1861,  the  ship  Arctic  arrived  at  New 
York  direct  from  the  Pacific  ocean,  and  the  plaintiff  on  that 
day  seized  her  in  the  harbor,  and  under  the  warrant  attached 
one  undivided  half  of  her,  as  being  the  property  of  Gibbs, 
Jenney  and  Allen.  On  the  10th  of  June,  the  defendants, 
Crapo,  and  others,  claiming  to  be  themselves  the  owners  of 
the  property  attached,  made  application  as  provided  by  the 
Revised  Statutes  in  such  cases,  for  an  appraisement  of  its 
value.  It  was  accordingly  appraised  at  $3,000,  and  the  ves- 
sel was  released  from  custody,  and  delivered  to  the  claimants 
upon  their  executing  to  the  sheriff,  with  the  defendants,  Wil- 
liams and  Minturn,  as  sureties,  the  bond  required  by  the 
statute,  conditioned  that  in  a  suit  to  be  brought  on  said  bond, 
the  claimants  would  establish  that  they  were  the  owners  of 
the  share  of  the  vessel  attached  at  the  time  of  its  seizure,  and 
in  case  of  their  failure  to  do  so,  that  they  would  pay  to  the 
sheriff  the  amount  of  the  valuation,  with  interest  from  the 
date  of  the  bond.  The  present  action  is  upon  this  bond. 
The  attachment  was  never  set  aside  or  discharged,  and 
Robinson,  the  attaching  creditor,  proceeding  in  the  original 
action,  recovered  judgment  for  the  whole  amount  claimed 
against  Gibbs,  Jenney,  and  Allen,  upon  which  execution 
was  issued,  which  remains  in  the  hands  of  the  plaintiff  wholly 
unsatisfied. 

The  defendants,  who  claim  the  property  attached,  are  the 
duly  appointed  assignees  in  solvency  in  Massachusetts,  hold- 
ing assignments  from  the  judge  of  the  Insolvent  Court  there, 
executed  respectively,  on  the  12th  of  February,  and  6th  of 
March,  and  purporting  to  "assign  to  them  all  the  estate,  real 
and  personal,  of  the  said  Gibbs,  Jenney,  and  Allen,  who  are 
admitted  to  have  been,  at  the  time  of  the  taking  of  the  pro- 
ceedings in  insolvency,    owners  of  the  property  attached. 
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The  vessel  belonged  to  the  port  of  Fairhaven,  in  Massachu- 
setts, and  was  there  registered,  as  to  one-half,  in  their  names. 
"So  assignment  was  made  by  the  insolvents  themselves. 

On  the  12th  of  November,  1860,  the  Arctic  was  at  Hono- 
lulu, in  the  Sandwich  Islands,  under  charter  to  the  American 
Guano  Company  of  New  York,  to  proceed  from  Honolulu 
to  Baker's  and  Howland's  islands,  in  the  Pacific,  and 
there  receive  on  board  a  cargo  of  guano,  and  transport  the 
same  to  New  York;  and  on  that  day,  or  soon  there- 
after, she  sailed  from  that  port  for  Baker's  and  Howland's 
islands,  in  the  Pacific,  for  a  cargo,  and  thence  on  the  18th 
of  January,  1861,  for  New  York,  where  she  arrived  as  before 
stated,  on  the  30th  of  April,  and  was  then  attached. 

The  assignees  never  had  possession  until  after  the  attach- 
ment, and  on  the  2d  of  May,  hearing  that  she  had  arrived, 
came  from  New  Bedford  to  New  York,  and  finding  her  in 
the  custody  of  the  plaintiflF,  obtained  possession  of  her  by 
giving  the  bond  on  which  this  action  is  brought. 

At  the  trial,  the  court  ordered  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  at  General  Term.  But 
the  General  Term  gave  judgment  for  the  defendant  and  the 
plaintiff  appeals  to  this  court. 

Joseph  ET.  Choate,  for  the  appellant,  insisted  that  the  attach- 
ing creditor  was  a  citizen  of  the  State  of  New  York,  and  that 
his  lien  acquired  by  attachment  is  superior  to  that  of  assignees. 
(Story  Conf.  Law,  §  48 ;  Vattel  Lib.  1,  Ch.  19,  §  213 ; 
Holmes  v.  Rema&a^  20  Johns.,  229 ;  Abrahams  v.  Plestoro^ 
3  Wend.,  538  ;  Runt  v.  Johnson^  23  Wend.,  87 ;  Mosselnian 
V.  Caen^  34  Barb.,  66 ;  Olyphant  v.  Atwood^  4  Bosw.,  469 ; 
WUletts  V.  Waite,  25  N.  Y.,  577;  Clark  v.  Booth,  17  How. 
TI.  S.,  322 ;  Ogdm  v.  Saunders^  12  Wheat.,  219 ;  Harrison 
V.  Sterry,  5  Cranch,  289 ;  MUne  v.  Morton,  6  Binn.,  353.) 
That  principles  of  comity  did  not  require  his  lien  to  yield  to 
the  claim  of  assignees.  (Wheaton's  Intern.  Law,  Dana's  ed., 
§§  79,  80 ;  Story  Conf.  Law,  §  414 ;  id.,  §  512 ;  id.,  §§  519-521 ; 
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CampbeU  v.  Toucey^  7  Cow.,  6i ;  Gulick  v.  Oulick^  33  Barb., 
92 ;  Orcott  v.  Or7ri8^  3  Paige,  459.) 

WiUiam  Stanley^  for  the  respondents,  insisted  that  the 
"  Arctic  "  was  itself  a  part  of  the  territory  of  Massachusetts, 
and  therefore  passed  under  assignment.  (1  Kent's  Com.,  p. 
26  ;  Wheaton  on  Int.,  Law,  Dana's  ed.,  §  106 ;  10  Wheaton, 
66  ;  Hoyt  v.  The  Commisaioners  of  TaxeSj  23  N.  Y.,  224 ; 
Plestoro  V.  Abraham^  1  Paige,  237 ;  Perrie  Oassies  v.  Jean 
Oassies  Ballon^  6  Pet.,  761 ;  Moore  v.  WiUeti^  35  Barb.,  653 ; 
Thuret  v.  Jenkins^  7  Martin,  318.)  That  principles  of  comity 
required  court  to  sustain  assignees'  title.  (Story  Conf.  Law, 
§§  29-38;  Parsons  v.  Lyman^  20  N.  Y.,  112;  Bank  of 
Augusta  v.  Earle^  13  Pet.) 

Chueoh,  Ch.  J.  As  a  general  rule  personal  property  has 
no  locality,  but  follows,  as  to  its  disposition  and  transfer,  the 
law  of  the  domicil  of  the  owner.  Hence  a  voluntary  con- 
veyance, valid  according  to  the  laws  of  the  State  where  the 
owner  resides,  will  in  general  operate  to  transfer  such  pro- 
perty wherever  it  may  be  situated,  whilst  a  conveyance  by 
operation  of  law,  in  proceedings  under  bankrupt  and  insol- 
vent acts  in  inviturriy  can  aflfect  only  such  property  as  is 
actually  situated  within  the  territory  of  the  State  or  country 
where  the  law  is  enacted.  The  law  of  a  State  has  no  force, 
propt^  viffore,  beyond  its  territorial  limits.  (Story's  Con- 
flict, §§  410,  411.) 

The  defendants  claim  as  assignees  in  proceedings  instituted 
under  the  insolvent  laws  of  Massachusetts  against  residents 
of  that  State,  and  the  plaintiflT,  by  virtue  of  an  attachment 
issued  according  to  the  laws  of  .this  State  in  fevor  of  one  of 
its  citizens.  Although  at  one  time  a  subject  of  contro- 
versy in  the  courts,  it  has  become  the  fixed  and  settled  doc- 
trine of  this  State,  and  of  nearly  all  of  tlie  States  of  the 
Union,  that  a  title  acquired  under  foreign  bankrupt  or  insol- 
vent proceedings  will  not  prevail  against  the  rights  of  attach- 
ing creditors  under  the  laws  of  the  State  where  the  property 
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is  actually  situated,  and  it  is  quite  unnecessary  to  review  the 
authorities  or  the  history  of  the  decisions  on  that  subject. 
{Sblmes  v.  Hemsen^  20  J.  R.,  229 ;  Ahrahavis  v.  Plestoro^  3 
Wend.,  538 ;  Hayt  v.  Thompson^  1  Seld.,  320 ;  WiUets  v. 
Waite^  25  N.  T.,  577 ;  Zipcey  v.  Thompson^  1  Gray,  243 ; 
Clarke  v.  Booths  17  How.  U.  S.,  377 ;  Harrison  v.  Sterry^  5 
Cranch,  302 ;  Blake  v.  WUliamSy  6  Pick.,  303 ;  Lanfear  v. 
Sumner y  17  Mass.,  110.) 

The  necessity  of  a  personal  assignment  to  convey  property 
out  of  the  State  seems  also  to  have  been  recognized  by  the 
Massachusetts  statute,  under  which  these  proceedings  were 
instituted,  which  provides  that  the  debtor,  when  required, 
shall  make  an  assignment  confirming  the  assignment  author- 
ized by  the  statute,  for  the  purpose  of  "  enabling  the  assignees 
to  demand,  recover  and  receive  all  the  estate  and  effects 
assigned  as  aforesaid,  especially  such  part  thereof^  if  any^  as 
may  be  without  this  commwnwealth  f^  but  no  such  assign- 
ment was  made  in  this  case. 

It  was  conceded  on  the  argument  by  the  counsel  for  the 
defendants  that,  if  the  Arctic  had  been  within  this  State  at  the 
time  of  the  assignment,  the  latter  would  not  have  operated  to 
transfer  the  title  according  to  the  principles  before  refeiTed  to, 
which  have  been  so  frequently  recognized  and  settled  by  the 
courts  of  this  and  other  States ;  but  it  is  insisted  that  because 
the  vessel  was  not  actually  within  this  State,  but  was  on  the 
high  seas  at  the  time,  the  recognized  doctrine  on  that  subject 
had  no  application. 

To  determine  the  legal  effect  of  this  circumstance  is  the 
precise  question  in  this  case.  We  have  not  been  referred  to 
any  authority  upon  the  precise  point  involved,  nor  am  I  aware 
that  it  has  ever  been  decided. 

In  Moore  v.  WiUett  (35  Barb.,  603),  the  assignment  made 
in  North  Carolina  was  voluntary,  and  was  therefore  properly 
held  good  to  transfer  the  title  to  a  vessel  at  sea  against  an 
execution  levied  upon  her  arrival  in  this  State.  In  Thuret  v. 
Jenkins  (7  Martin,  318),  the  vessel  was  transferred  by  her 
owner  here,  and  this  was  held  valid  against  subsequent  attach- 
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ing  creditors  in  New  Orleans.  Both  cases  are  distinguished 
from  this  by  the  material  and  controlling  circumstance  that 
the  transfers  were  made  by  the  owner  himself,  and  not  by 
operation  of  law.  The  case  of  Hoyt  v.  TAofnpson  (23  N.  Y., 
224)  has  no  application  upon  this  point.  There  the  question 
was  whether  personal  property  owned  here,  but  actually  situ- 
ated in  other  States  and  employed  therein  in  business  or 
otherwise,  is  taxable  to  the  owner  here,  under  our  statute  sub- 
jecting all  real  and  personal  property  within  this  State  to  be 
taxed.  CoMSTocK,  Ch.  J.,  delivered  a  very  able  and  elaborate 
opinion,  which  was  concurred  in  by  the  court,  holding  that 
such  property  was  not  taxable  in  this  State,  first,  on  the  con- 
struction of  the  statute  itself,  and  second,  because  such  pro- 
perty wafi  taxable  in  the  States  where  it  was  situated,  and  to 
impose  taxation  here  also  would  subject  it  to  double  taxa- 
tion ;  and  in  illustrating  and  qualifying  this  last  position,  he 
used  the  paragraph  cited,  that  a  ship  at  sea  having  no  situs 
elsewhere  would  be  taxable  to  the  owner  here.  The  remark 
was  entirely  correct  and  appropriate  to  the  point  being  illus- 
trated ;  but  it  has  no  force,  as  an  authority,  that  a  ship  thus 
situated  may  be  affected  by  proceedings  in  rem  under  insolvent 
laws  of  a  State.  The  owners  of  the  Arctic  could  have  trans- 
ferred a  good  title  by  a  personal  conveyance,  which  would 
have  been  respected  in  this  State.  In  that  event  the  fiction 
of  law  that  the  situs  of  personal  property  has  relation  to  the 
domicil  of  the  owner  would  have  applied,  but  this  rule  has  no 
application  when  the  title  is  transferred  by  mere  operation  of 
law,  which  has  no  effect  beyond  the  limits  of  the  State. 

"  The  law  operates,  if  at  all,  in  rem^  and  the  State  by  whose 
legislation  it  is  enacted  having  no  jurisdiction  over  property 
without  its  territorial  limits,  it  is  entirely  inoperative  in  respect 
to  it."     (25  K  Y.,  584.) 

The  principles  of  international  law,  and  tlie  established 
rules  of  comity,  are  invoked  and  strenuously  urged  to  take 
this  case  out  of  the  general  rule.  It  is  admitted  that  the  ves- 
sel was  without  the  territorial  limits  of  Massachusetts,  in  fact ; 
but  it  is  said  that  every  vessel  upon  the  high  seas  is  subject  to 
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the  jurisdiction  of,  and  is  a  part  of  the  territory  of  the  nation 
to  which  it  belongs,  and  that  the  ownership  and  registering 
of  the  Arctic  in  that  State  enables  the  defendants  to  claim  a 
constructive  possession  therein. 

I  cannot  assent  to  this  position.  The  jurisdiction  referred 
to  has  been  vested  in  the  United  States  govemment,  and  is 
exercised  for  certain  purposes  of  protection  to  ship  and  cargo, 
which  the  owner  may,  in  various  ways,  receive  the  benefit  of, 
but  over  which  he  has  no  control. 

Offences  committed  upon  vessels  at  sea  are  punishable  exclu- 
sively in  the  federal  courts,  and,  for  that  purpose,  such  vessels 
are  deemed  a  part  of  the  national  territory. 

Neither  the  domicil  of  the  owner,  nor  the  fact  that  a  vessel 
sailed  from  a  port  within  one  of  the  States,  enables  that  State 
to  appropriate  to  itself  the  national  character  of  the  vessel, 
nor  the  protection  which  the  flag  of  the  country  affords. 

The  national  territory  and  its  laws  are  extended,  by  a  legal 
fiction,  to  its  vessels  at  sea,  from  public  necessity ;  but  no  par- 
ticular locality  is  thus  extended,  nor  is  the  operation  of  State 
laws  thereby  enlarged. 

It  is  said,  that  the  national  character  of  the  vessel  does  not 
prevent  the  control  of  the  State  over  her  as  property.  Cer- 
tainly not,  as  it  respects  her  owner,  when  within  her  jurisdic- 
tion, or  as  it  respects  the  vessel,  while  within  her  territory; 
but  all  control  and  authority  over  her  by  State  laws,  beyond 
those  limits,  ceases. 

Laws  are  of  no  force  without  power  to  execute  them.  A 
State  possesses  no  power  to  execute  its  laws  upon  the  high 
seas ;  and  any  attempt  to  do  so  would  bring  its  authority  in 
conflict  with  that  of  the  United  States.  The  vessel  was  as 
much  beyond  the  reach  of  the  process  o£  a  Massachusetts 
court,  as  she  was  beyond  the  reach  of  the  New  York  attach- 
ment. Both  were  powerless  to  affect  her  in  the  Pacific  ocean, 
while  each  had  equal  rights  and  interests  in  her,  on  account 
of  her  national  character. 

But  the  court  below  placed  its  decision  for  the  defendants 
mainly  upon  the  rule  of  comity.     The  learned  judge  who 
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delivered  the  opinion  laid  down  the  general  principle,  that 
"  the  line  of  demarcation  in  relation  to  this  subject  should  be 
between  property  actually  within  our  limits,  at  the  time  of 
the  assignment  in  insolvency  or  bankruptcy,  and  property  not 
actually  within  our  limits."  With  great  respect,  I  feel  con- 
strained to  differ  with  him.  I  can  find  no  authority,  nor  can 
I  discover  any  reason,  for  such  a  distinction.  Whether  the 
vessel  arrived  the  day  before  or  the  day  after  the  assignment, 
is  quite  immaterial  for  the  purposes  of  this  question ;  and  yet 
this  rule  would  give  the  attachment  preference  in  the  former 
case,  and  the  assignment  in  the  latter.  The  important  ques- 
tion is,  not  whether  the  vessel  was  within  this  State,  at  the 
time  of  the  assignment,  but  whether  it  was  without  the  State 
of  Massachusetts,  so  as  to  be  unaffected  by  the  assignment. 

The  rule  of  comity  is  founded  upon  considerations  of  pub- 
lic utility  and  necessity,  and  should  be  observed  in  allowing 
the  operation  of  foreign  laws,  and  especially  those  of  our  sis- 
ter States,  whenever  it  can  be  done  without  prejudicing  the 
rights  of  the  State  or  its  citizens.  (Wheat.  Int.  Law,  §§  79, 
80.)  "  In  modem  times,  all  States  have  adopted  as  a  princi- 
ple the  application  within  those  territories  of  foreign  laws, 
subject,  however,  to  the  restrictions  which  the  rights  of  sove- 
reignty and  interests  of  their  own  subjects  require."    (^.) 

Judge  Story,  in  his  Conflict  of  Laws,  lays  down  the  Ameri- 
can doctrine  in  relation  to  assignments  under  bankrupt  pro- 
ceedings, as  follows :  "  National  comity  requires  us  to  give 
effect  to  such  assignments  only  so  far  as  maybe  done  without 
impairing  the  remedies  or  lessening  the  securities  which  our 
laws  have  provided  for  our  citizens."     (§  344.) 

The  well-established  principle  is,  that  the  rule  of  comity 
ought  not  to  prevail  against  the  interests  of  our  own  citizens, 
and  that  we  ought  not  to  deny  them  the  full  benefit  of  all  the 
remedies  and  securities  provided  by  our  laws. 

There  is  no  significance  affecting  this  principle  in  the  cir- 
cumstance that  the  vessel  was  not  within  the  State  at  the 
time  of  the  assignment.  When  she  arrived  within  our  terri- 
tory, she  was  free  from  any  lien  or  claim,  and,  as  we  have 
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seen,  was  entirely  iinaffeoled  by  the  insolvent  proceedings 
instituted  in  Massachusetts. 

The  creditor  here  availed  himself  of  the  ordinary  process 
of  our  courts,  and  by  superior  diligence  acquired  a  lien, 
according  to  our  laws,  prior  in  time  to  the  claim  of  the 
assignees;  and  the  simple  question  is,  whether  we  ought  to 
deprive  him  of  the  advantages  thus  secured,  and  of  the  bene- 
fit of  our  laws,  subordinate  his  rights  to  those  of  foreign 
creditors,  and  subject  him  to  the  inconvenience  and  expense 
of  seeking  dividends  in  a  foreign  State.  There  is  no  rule  of 
comity  requiring  such  complaisance.  If  it  was  a  mere  ques- 
tion of  courtesy,  we  should  promptly  require  the  creditor  to 
yield  his  claim,  and  render  suitable  indemnity  for  the  delay 
and  inconvenience  which  he  had  occasioned ;  but  the  ques- 
tion is  One  of  far  graver  import.  It  involves  the  duty  which 
a  sovereign  State,  in  the  proper  exercise  of  its  powers,  is 
required  to  discharge  for  the  protection  of  the  rights  and 
interests  of  its  own  citizens. 

It  is  suggested,  as  a  possible  reason  for  the  distinction 
recognized  by  the  court  below,  that  credit  might  be  supposed 
to  be  given  in  consequence  of  property  actually  situated  here, 
while  no  such  supposition  could  be  indulged  when  not  thus 
situated ;  but  the  question  is  one  of  protection  to  legally 
acquired  rights  under  our  laws.  The  rule  adopted  must  be 
applicable  to  all  similar  cases,  and  should  not  depend  upon 
abstract  equities  arising  out  of  the  circumstances  under  which 
the  debt  was  contracted.  Such  considerations  would  tend  to 
interminable  confusion  and  litigation,  and  lead  to  arbitrary 
distinctions  of  difficult  if  not  impracticable  application; 
because,  if  the  rule  adopted  by  the  court  below  rests  on  the 
reason  suggested,  then,  if  the  reason  does  not  exist  in  a  given 
case,  equity  and  fairness  would  demand  a  modification  of  it. 
Judge  Story  says,  that  "  all  comity  of  this  sort  must  be  built 
up,  in  a  great  measure,  on  the  doctrine  of  reciprocity." 
The  authorities  before  cited,  and  the  cases  therein  referred 
to,  will  show  that  the  rule  in  favor  of  the  attaching  creditor 
has  generally  been  adopted  by  other  States^  as  well  as  this, 
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and  that,  unless  uniformity  can  in  some  way  be  attained,  it  is 
the  only  just  or  practicable  mode  of  dealing  with  the  question. 

In  Holmes  v.  Remsen  (20  J.  R.,  262),  Platt,  J.,  in  a  very 
able  opinion,  which,  although  not  expressly  assented  to  by  his 
associates  at  the  time,  has  been  adopted  by  the  courts  in  this  and 
other  States,  says :  "  If  our  citizens  conduct  themselves  with 
reference  to  our  own  laws,  in  regard  to  the  property  of  their 
debtors,  ybt^m?  within  our  jurisdiction^  it  seems  reasonable 
that  they  should  reap  the  fruits  which  those  laws  promise 
them.  This  forms  a  standard  of  private  rights  which  all  can 
easily  understand  and  conform  to,  but  if  an  attachment 
against  an  absent  debtor's  property  found  here^  may  be 
superceded  by  a  statutory  assignment  previously  made  at  St. 
Peterfbwrg  or  Calcutta^  where  the  debtor  resides,  the  remedy 
offered  by  our  statute  becomes  illusory  and  hazardous.  Let 
each  government  in  such  cases,  sequester,  and  distribute  the 
funds  within  its  jurisdiction,  and  the  general  result  will  be 
favorable  to  the  interests  of  creditors,  and  to  the  harmony  of 
nations." 

The  refusal  to  apply  the  rule  of  comity  has  been  extended 
to  cases  of  voluntary  transfers  by  an  owner  in  our  State,  of 
property  in  another,  where  the  transfer,  although  valid  in  the 
State  where  the  owner  resided,  was  contrary  to  the  law  or 
policy  of  the  State  where  the  property  was  found.  Ingror 
ham  V.  Geyer  (13  Mass.,  146),  was  the  case  of  a  voluntary 
assignment  of  a  citizen  of  Pennsylvania,  containing  provi- 
sions not  permitted  by  the  laws  of  Massachusetts.  Parker, 
C.  J.,  after  commenting  upon  the  question,  whether  the 
assignment  was  valid  by  the  laws  of  Pennsylvania,  says : 
"  But  supposing  the  assignment  to  have  legal  effect  in  the 
State  of  Pennsylvania,  so  as  to  bind  the  creditors  in  that 
State,  it  does  not  follow  that  it  is  to  be  received  here  to  the 
prejudice  of  creditors  who  are  our  own  citizens.  It  is  not 
required  by  the  comity  of  nations." 

In  Zipcey  v.  Thompson  (1  Gray,  243),  an  assignment  was 
made  by  debtors  residing  in  New  York,  for  the  benefit  of 
creditors  giving  preferences,  which  although  valid  in  that 
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State,  was  prohibited  in  MasBachusetts.  In  a  contest  for 
property  in  the  latter  State,  attaching  creditors  there  pre- 
vailed, although  the  assignment  was  made  before  the  "  trustee 
process "  was  sei^ved.  Thomas,  J.,  said :  "  The  law  of  New 
York  j?roprio  vigore^  cannot  obtain  here.  It  derives  its  effect 
only  from  the  rule  of  comity,  and  that  rule  refuses  to  give 
force  to  laws  of  other  States,  which  directly  conflict  with  the 
policy  of  our  own." 

These  decisions  are  cited  not  for  the  purpose  of  questioning 
their  correctness,  but  to  demonstrate  that  we  are  not  likely 
to  extend  the  rule  in  this  case,  beyond  that  which  has  been 
adopted  by  other  States  upon  this  subject. 

It  would  be  in  the  highest  degree  imjust  to  our  own  citi- 
zens, and  humiliating  to  the  State,  if  we  failed  to  accord  to 
them,  that  security  and  protection  which  is  afforded  by  other 
States  to  their  citizens. 

The  original    question    of  preference    between    foreign 
assignees  and  attaching  creditors,  we  have  regarded  as  too. 
firmly  settled  to  be  open  for  review. 

We  feel  constrained  to  determine,  both  upon  principle  andT 
authority,  that  personal  property  which  has  never  been  within 
the  operation  of  proceedings  under  insolvent  laws  of  a  foreign 
State  is  liable  to  be  attached  by  creditors  here,  although  such 
property  was  not  actually  within  this  State  at  the  time  the- 
foreign  assignment  was  made,  and  that  a  vessel  on  the  high, 
seas,  is  not  within  the  territory  of  any  one  State,  so  as  to  be  < 
affected  by  its  local  laws,  or  proceedings,  in  rem  instituted! 
under  them. 

The  judgment  must  be  reversed. 

All  the  judges  concurring,  judgment  reversed. 


Hand— Vol.  VL      13 


98  Cheney  v.  Woodruff.  piarch, 


Statement  of  case. 


Nathaniel  Cheney,  and  others,  Beepondents,  v.  Alfeed  C. 
WooDBUFF,  and  Edwin  W.  Nobth,  Appellants. 

The  purchaser  at  a  mortgage  foreclosure  sale  is  not  entitled  to  the  rent  of 
the  premises  accruing  between  the  time  of  purchase  and  the  time  of 
delivery  of  the  deed  to  him. 

Where  the  plainti£fs,  at  a  foreclosure  sale  of  certain  premises  on  the  10th 
of  July,  bid  them  in,  paying  ten  per  cent  down,  the  remainder  to  be 
paid  on  the  dOth  of  July,  and,  on  that  day  paid  the  balance,  and 
received  a  deed  of  the  premises. — Held,  that  they  could  not  main- 
tain an  action  for  the  use  and  occupation  between  the  10th  and  the  30th 
of  July. 

(Argued  February  9th,  1871 ;  decided  March  21st,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
.Supreme  Court  in  the  Second  judicial  district  affinning  judg- 
ment of  Special  Term  in  favor  of  the  plaintiffs. 

The  plaintiffs  claimed  for  use  and  occupation  of  a  ware- 
liouse  in  the  city  of  Brooklyn,  for  the  period  of  twenty -one 
days,  viz. :  From  the  10th  day  of  July  to  and  including  the 
•30th  day  of  July,  1867,  alleging  ownership  by  the  plaintiffs 
during  the  period  aforesaid,  and  occupation  by  the  defendants 
with  consent  of  the  plaintiflfe. 

The  answer  denies  the  ownership  of  plaintiffs,  and  alleges 
that  defendants  occupied  under  a  lease  from  the  Phoenix 
Warehousing  Company,  who  were  the  owners. 

On  the  trial  it  was  proved  that  on  the  10th  of  July  the 
plaintiffi  purchased  the  premises  at  a  sale  under  a  decree  of 
foreclosure ;  ten  per  cent  of  the  purchase-money  being  paya- 
ble at  the  time  of  sale,  and  the  residue  to  be  paid  on  the  30th 
of  July,  when  the  deed  was  to  be  delivered.  These  terms 
'were  complied  with,  and  the  deed  was  delivered  on  the  30th 
of  July. 

The  court  below  decided  that  the  plaintiffs  were  entitled  to 
receive  the  rents  from  the  date  of  tlieir  purchase. 

A.  IL  Dana^  for  the  appellants,  insisted  that  the  plaintiffs 
have  no  right  to  rents  accruing  before  delivery  of  the  deed. 
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((^Ues  V.  ComstocJs,  4  Corns.,  270 ;  Eule  72  Supreme  Court ; 
£r<ywn  v.  Frost,  10  Paige,  247 ;  Lathrojp  v.  Ferguson,  22 
Wend.,  116 ;  Stnrong  v.  DoUner,  2  Sandf.,  444 ;  Clason  v. 
Corley,  5  Sandf.,  447;  Smith  v.  MoClu%key,  45  Barb.,  610 ; 
Taylor  v.  Rohinson,  36  Barb.,  483 ;  TTi^orf  v[  HviibeU,  10 
N.  T.,  479 ;  G^ai?^*  v.  Berdan,  26  N.  Y.,  489  ;  Talman  v. 
Atlantic  Ins.  Co.,  3  Keyes,  87 ;  Tuthill  v.  Wheelei',  6  Barb., 
362.) 

Joshua  M.  Van  Cott,  for  the  respondents,  insisted  that  the 
plaintiffs  were  the  equitable  owners  from  the  10th  of  July, 
and  the  subsequent  delivery  of  the  deed  vested  the  legal  title 
in  them  as  of  that  date.  ( Wright  v.  Douglass,  2  Coms., 
373-7 ;  McLar&n  v.  The  Hartfcrrd  Ins.  Co.  1  Selden,  151 ; 
Jackson  v.  McCaU,  3  Cow.,  80 ;  Jackson  v.  Loan  Officers,  1 
J.  Cas.,  81 ;  Jackson  v.  Dikeman,  15  Johns.,  309  ;  Fuller  v. 
Van  Geesen,  4  Hill,  173 ;  Ostrom  v.  McCann,  21  How.  P. 
R,  431 ;  Cole  v.  Bristow,  L.  E.  6  Eq.  Cas.,  160 ;  Mott  v. 
Coddington,  1  Robertson,  276.) 

By  the  Court — Peokham,  J.  The  sole  question  here  is, 
has  the  purchaser  at  a  mortgage  foreclosure  sale,  after  he  gets 
his  deed,  a  right  to  the  rent  accruing  between  the  time  of 
purchase  and  the  time  of  delivering  the  deed  ? 

It  is  insisted  by  the  plaintiff's  counsel,  that  all  interest  in 
the  land  is  gone  from  the  mortgagor  at  the  instant  of  the 
auction  sale,  though  the  deed  is  not  to  be  given,  nor  the 
money  paid  in  full  till  some  time  thereafter;  and  that, 
although  the  purchaser  does  not  thereby  acquire  the  legal,  he 
does  the  equitable  title,  which  is  perfected  by  the  delivery  of 
the  deed ;  and  that  the  deed,  when  given,  extends  back  by 
relation  to  the  time  when  the  premises  were  bid  off. 

The  plaintiff's  counsel  relies  strongly  upon  McLaren  v. 
The  Hartford  Fire  Insuram^e  Company  (1  Seld.,  151),  to 
sustain  this  position. 

That  was  a  question  of  insurance,  and  the  case  was  well 
decided  upon  another  ground,  viz.,  the  violation  of  a  provision 
in  the  policy. 
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But  the  case  there  most  quoted  from,  and  chiefly  relied 
upon,  to  prove  that  the  mortgagor  had  no  interest  in  the  pre- 
mises after  they  were  struck  down  at  the  foreclosure  sale, 
denies  the  plaintiff's  right  to  maintain  this  action.  It  was 
the  case  of  Paine  v.  Miller  (6  Ves.,  349).  The  premises  were 
sold  at  auction  (not  a  foreclosure  sale),  a  deposit  of  twenty-five 
per  cent  made,  "and  a  proper  conveyance  to  be  executed 
upon  payment  of  the  rest  of  the  purchase-money  at  Michael- 
mas nextJ^  There  was  some  difficulty  as  to  the  title ;  it  was 
not  made  clear  till  after  Michaelmas ;  and,  before  the  convey- 
ance, the  buildings  thereon  were  burnt,  and  the  purchaser 
then  refusing  to  perform,  a  bill  for  specific  performance  was 
filed ;  and,  in  speaking  of  the  rights  of  the  parties,  the  lord 
chancellor  remarked :  "  If  in  equity  these  premises  belonged 
to  the  vendee,  he  would  have  a  right  to  the  rents  and  profits 
at  Michadmaa  (the  time  when  the  deed  was  to  have  been 
given),  by  relation ;  and  he  must  pay  the  purchase-money, 
with  interest  from  that  time.^^ 

That  is,  although  the  deed  was  not  delivered  when  it  was 
due  by  agreement,  yet  the  premises  in  equity  then  belonged 
to  the  vendee,  and  his  rights  were  sustainable  by  relation. 

This  doctrine  of  relation,  in  this  State,  has  generally  been 
limited,  in  other  cases,  to  the  time  when  the  deed  should  have 
been  delivered;  when  it  was  due  by  the  contract;  and  its 
non-delivery  was  not  caused  by  any  failure  of  the  party  seeking 
the  relief!  {Wright  y.  DauglasSj  2  Oomst.,  373;  FvUer  v. 
Voji  Oeesm,  4  Hill,  171 ;  WeOa  v.  Lathrop,  22  Wend.,  121 ; 
Jackson  v,  Bamsay^  3  Cow.,  75). 

In  this  last  case,  which  is  an  instructive  one,  it  was  held 
that,  prior  to  1820,  when  the  statute  in  this  State  was  first 
passed  allowing  judgment  debtors  fifteen  months  in  which  to 
redeem,  a  purchaser  at  a  sheriff's  sale,  who  had  paid  his  bid^ 
but  did  not  receive  his  deed  for  several  years  thereafter,  and 
not  until  after  issue  joined  in  an  ejectment  suit  against  him, 
was  entitled  to  the  benefit  of  the  deed  in  defence,  without 
pleading  it  puis  darrein^  and  that  it  related  back  to  the 
sheriff's  sale,  the  time  when  it  was  due. 
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After  the  statute  gave  time  to  the  creditor  to  redeem,  the 
court  held  that  the  deed  did  not  relate  back,  at  least  not  so  as 
to  deprive  the  debtor  of  the  use  and  occupation,  or  of  the 
rents  for  the  fifteen  months.  {JSich  v.  Baker,  8  Denio,  T9 ; 
BimU  V.  Payne,  20  Johns.,  3.) 

In  giving  this  decision,  the  court,  in  the  latter  case,  say,  the 
terms  of  the  statute  do  not  require  the  construction  to  retro- 
spect, and  "it  would  be  very  inconvenient  and  unjust  to 
deprive  the  judgment  debtor  of  the  rents  accruing  during  that 
interval  of  time."  The  court  add,  that,  if  he  cannot  sue  for 
fiuch  rents,  "  it  follows  that  no  person  has  a  right  to  collect 
them,  and  the  tenant  during  that  time  cannot  safely  pay  his 
rent ;  for  it  is  uncertain  whether  a  deed  will  be  given  at  all, 
or,  if  given,  whether  it  will  be  to  the  purchaser  at  the  sale  or 
to  some  subsequent  judgment  creditor." 

The  same  reasoning,  in  a  degree,  applies  to  this  case.  Such 
a  rule  as  claimed  would  operate  harshly  upon  the  moiigagor, 
and  it  would  sometimes  embarrass  the  tenant.  The  sale  might 
not  be  perfected,  from  the  fault  or  inability  of  the  purchaser. 
It  might  be  set  aside  by  the  court  for  various  causes,  and  a 
re-sale  ordered. 

But  what  right  had  the  plaintiff  to  this  rent  ?  He  had  not 
possession  of  the  premises  until  after  this  term  had  expired, 
nor  had  he  any  right  to  such  possession.  {Brown  v.  Frost, 
10  Paige,  247 ;  Rule  72,  Supreme  Court.)  He  had  not  paid 
all  the  purchase-money.  He  had  no  deed ;  until  he  received 
that,  he  had  no  title  under  a  mortgage  foreclosure,  so  as  to 
claim  any  rent,  and  his  claim,  when  he  did  receive  the  deed, 
was  prospective.  {Astor  v.  Turner,  11  Paige,  436 ;  Strong  v. 
DoUner,  2  Sandf.  S.  C,  444 ;  Clason  v.  Corley,  5  id.,  447 ; 
MitcheU  V.  BarOett,  52  Barb.,  319.) 

As  to  the  right  to  rent,  it  is  of  no  moment  whether  the 
money  had  been  paid  or  not,  or  whether  the  purchase-money 
was  or  was  not  upon  interest.  Such  equities  are  all  settled 
by  the  bidding,  by  the  terms  of  sale ;  and  the  bids  are  regu- 
lated accordingly. 
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Whether  the  money  is  all  paid  at  the  time  of  the  bid,  or 
chiefly  when  the  deed  is  to  be  delivered,  or  whether  the  rents 
shall  be  received  from  the  day  of  sale  or  the  day  of  the  deed's 
delivery,  is  of  no  moment  as  to  the  equities  of  the  parties. 
These  things  all  regulate  the  bidding,  where  the  principles 
governing  them  are  understood. 

The  cases  already  cited  establish  that  this  doctrine  of  rela- 
tion is  a  fiction  for  promoting  justice ;  and  though  its  appli- 
cation to  this  case  is  not  recognized,  I  see  no  objection  to  its 
allowing  a  purchaser,  after  he  receives  his  deed,  to  maintain 
an  action  for  any  injury  to  the  premises  inflicted  after  his 
purchase.  It  might,  for  that  purpose,  be  placed  upon  the  rule 
in  equity,  that  what  is  agreed  to  be  done  is,  in  equity,  regarded 
as  already  performed. 

The  judgment  is  reversed,  and  new  trial  granted;  costs  to 
abide  the  event.  • 

All  concurring,  except  Andbews,  J.,  who  took  no  part, 

Ordered  accordingly. 

/ 


William  Phtfe,  Respondent,  v.  Chables  Edcbb,  B.  G. 
Amend  and  Paul  Amend,  Appellants. 

One  of  full  age,  and  acting  sui  juris,  can  waive  a  statotoiy,  or  even  a  con- 
stitutional provision  in  his  favor,  affecting  simply  his  properly  or  aliena- 
ble rights,  and  not  involving  considerations  of  public  policy. 

The  provision  of  the  act  of  1818  (section  181),  is  clearly  intended  as  a  pro- 
tection to  the  tenant  against  his  agreement  to  pay  rent,  after  the  demised 
premises,  or  a  portion  of  them,  have  been  condemned  for  a  public  pur- 
pose and  as  an  indemnity  to  him  for  the  consequent  loss  or  diminution 
of  value  of  his  term.  But  it  does  not  incapacitate  him  from  making, 
with  his  landlord,  a  contract  waiving  such  protection,  if  he  finds  it  to 
his  advantage  so  to  do. 

Where  the  defendants  took  a  lease  from  the  plaintiff  of  certain  stores  in 
the  city  of  New  York,  contracting  with  special  reference  to  the  then 
anticipated  taking  of  a  part  of  the  demised  premises  for  a  city  improve- 
ment before  the  expiration  of  the  lease,  and  covenanted  that,  in  such 
event,  they  would  pay  rent  up  to  the  time  of  the  removal  of  such  part 
of  the  buildings  as  should  be  taken,  and  from  that  time,  the  whole  lease 


\ 
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should  be  tenninated ;  and  after  the  oonfirmation  of  the  commiasioners* 
report,  they  occupied  the  premises  for  nearly  a  year,  paying  rent,  and  in 
November,  1868,  obtained  an  agreement  from  the  plaintiff,  indemnifying 
them  against  all  claims  of  the  city  for  rent,  and  they  left  the  premises 
January  1st,  1869,  the  premises  not  being  actually  taken. by  the  city  till 
April  17th,  1869.— ifii&I,  that  the  plaintiff  could  recover  for  the  quarterns 
rent  accruing  February  Ist,  1869. 

(Argued  Februaiy  6th,  1871 ;  decided  March  2l8t,  1871.) 

Appeal  from  a  judgment  of  the  General  Tenn  of  the 
Superior  Conrt  of  the  city  of  New  York  aflSrming  a  judg- 
ment for  the  plaintiff  upon  a  verdict  rendered  at  the  Circuit 
by  direction  of  the  court. 

On  the  26th  of  September,  1867,  the  plaintiff  leased  to 
the  defendants,  the  three  upper  lofts  of  No.  184  Fulton  street, 
in  the  city  of  New  York,  for  $2,500  a  year,  payable  quarterly. 
The  lease,  by  its  terms,  expired  May  Ist,  1871,  unless  sooner 
ended  by  the  acttud  removal  of  the  building  by  the  city,  for 
the  purpose  of  opening  or  extending  Church  street,  rent  to 
be  paid  up  to  such  event. 

The  report  of  the  commissioners,  appointed  in  the  pro- 
ceedings taken  for  opening  and  extending  the  street  named, 
was  finally  confirmed  December  30th,  1867.  The  premises 
in  question,  except  a  few  feet,  were  required  and  taken.  The 
opening  of  the  street  and  removal  of  the  building  actually 
took  place  April  17th,  1869. 

The  defendants  remained  one  year  subsequently  to  the  con- 
firmation, paying  the  plaintiff  $2,500,  and  voluntarily  aban- 
doned the  premises  January  Ist,  1869.  This  action  was 
upon  the  lease  for  the  quarter's  rent  accruing  afterward. 
Additional  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

John  JS,  Peny,  for  the  appellant. 

Livingston  K.  Miller^  for  the  respondent. 

Rapallo,  J.  We  do  not  think  it  necessary,  in  this  case,  to 
j>a6s  upon  the  questions,  elaborately  argued  on  the  part  of  the 
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appellant,  as  to  the  existence  of  a  power,  under  the  act  of 
1818,  to  suspend  the  street  extension  for  fifteen  months,  and 
as  to  the  time  when,  and  manner  in  which,  this  power,  if 
existing,  must  be  exercised  by  the  common  council. 

Assuming,  for  the  purposes  of  the  present  case,  that  the 
counsel  for  the  appellant  is  right  in  his  position,  that  the  title 
to  that  portion  of  the  demised  premises  which  has  been  taken 
for  the  extension  of  Church  street  passed  to  the  corporation 
at  the  date  of  the  confirmation  of  the  report,  December  SO, 
1867,  or  at  the  expiration  of  four  months  from  that  time,  such 
change  of  title  does  not  necessarily  preclude  the  plaintiff  from 
recovering  the  rent  in  question,  provided  there  was  an  express 
agreement  between  the  parties,  on  a  valid  consideration,  that 
the  defendants  would,  notwithstanding  the  change  of  title,  pay 
the  rent  to  the  plaintiff,  until  actual  eviction,  and  look  to  him 
for  indemnity  against  any  claim  by  the  city  for  the  same 
rent. 

It  is  contended,  on  the  part  of  the  appellants,  that  such  an 
agreement  is  void,  first,  as  being  in  contravention  of  that  por- 
tion of  the  act  of  1818  (§  181)  which  provides  that,  where  part 
of  a  lot  is  taken,  all  contracts  respecting  the  pait  so  taken  shall 
be  discharged,  and  the  rent  shall  be  apportioned,  and  only  the 
part  equitably  payable  for  the  residue  shall  be  demanded,  and 
that  no  more  shall  be  demanded  or  paid  or  recoverable  for  or 
in  respect  of  the  same ;  and,  secondly,  because  such  an  agree- 
ment is  in  contravention  of  the  duties  of  the  parties  as  citi- 
zens, and  a  fraud  upon  the  public  treasury. 

The  first  objection  is  sufiiciently  answered  by  reference  to 
the  familiar  principle,  that  a  party  of  full  age,  and  acting  sui 
jv/Hs^  can  waive  a  statutory  or  even  a  constitutional  provision 
in  his  own  favor,  affecting  simply  his  property  or  alienable 
rights,  and  not  involving  considerations  of  public  policy. 
{Ernbv/ry  v.  Conner^  3  N.  Y.,  50 ;  Baker  v.  Bramcm^  6  Hill, 
47 ;  KimhaU  v.  Mwnger^  2  id.,  364 ;  KneeUe  v.  Newcomh^  22 
K  T.,  244,  252.) 

The  statutory  provision  in  question  is  clearly  intended  as  a 
protection  to  the  tenant  against  his  agreement  to  pay  rent. 
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after  the  demiBed  premises,  or  a  portion  of  them,  have  been 
condemned,  and  as  an  indemnity  to  him  for  the  consequent  loss 
or  dimination  of  the  value  of  his  term.  Bat  it  does  not  inca- 
pacitate him  and  his  landlord  from  making  a  different  agree- 
ment, if  they  find  it  to  their  mutual  interest  so  to  do. 

In  the  absence  of  such  an  agreement,  the  tenant  would  be 
justified,  where  the  demised  premises  are  taken,  and  after  the 
title  of  the  city  has  vested,  in  abandoning  the  premises,  treat- 
ing his  term  as  at  an  end,  and  reftising  to  pay  rent. 

Unless  the  city  entered  immediately,  the  landlord  would,  in 
such  a  case,  remain  in  possession,  and  could  hold  as  against  all 
the  world  except  the  city ;  and  so  long  as  the  city  should 
refrain  from  asserting  its  title,  he  could  enjoy  the  use  of  the 
premises,  or  if,  while  so  holding,  he  should  let  them  to  another, 
such  tenant  would  be  bound  to  pay  him  rent  until  evicted  by 
the  city,  and  would  be  estopped  from  denying  his  landlord's 
title.  Such  would  be  the  rights  of  the  landlord,  in  the  absence 
of  any  action  on  the  part  of  the  city.  Whether  the  city  could 
reach  these  rents,  if  it  should  make  the  claim,  ^d  the  proper 
mode  of  doing  so,  are  questions  not  involved  in  this  case. 

If  the  lessee,  whose  lease  has  thus  been  terminated,  as  to  the 
whole  or  a  part  of  the  premises,  chooses,  instead  of  treating 
it  as  thus  terminated,  to  contract  with  the  landlord  for  the 
enjoyment  of  his  temporary  and  uncertain  right  of  possession, 
and  the  landlord,  instead  of  enjoying  the  premises  himself, 
allows  to  his  tenant  the  benefit  of  such  temporary  occupation, 
and  indemnifies  him  against  any  claim  of  the  city  for  rent, 
there  is  a  valid  consideration  for  the  agreement  to  pay  the  rent 
to  the  landlord. 

We  are  unable  to  perceive  any  fraud  or  illegality  in  such  a 
transaction.  If,  as  is  claimed  by  the  appellants,  they  are  bound 
to  pay  rent  to  the  city  fi-om  the  time  of  the  confirmation  of 
the  report,  or  from  the  expiration  of  four  months  thereafter, 
they  have  not  discharged  themselves  from  that  obligation  by 
agreeing  to  pay  to  the  landlord,  but  have  added  to  the  security 
of  the  city  by  taking  an  indemnity  from  the  landlord,  which 
furnishes  theni  with  the  means  of  payment. 
Haxd— VouVL        U 
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If  the  city  is  to  look  to  the  owner  of  the  land  for  the  rent, 
its  remedies  against  him  are  not  impaired. 

In  the  present  case,  the  appellants,  by  their  original  lease, 
contracted  specially  with  reference  to  the  anticipated  taking 
of  a  part  of  the  demised  premises  for  this  improvement,  before 
the  expiration  of  their  lease,  and  covenanted  that  in  such 
event  they  would  pay  rent  up  to  the  time  of  the  removal  of 
such  part  of  the  buildings  as  should  be  taken,  and  that  from 
that  time  the  whole  lease  should  terminate,  instead  of  tlie 
rent  being  apportioned  as  provided  by  the  statute. 

The  parties  made  a  convention  between  themselves,  which 
in  their  judgment  was  better  adapted  to  the  protection  of 
their  respective  interests,  than  the  provisions  of  the  statute, 
and  in  so  far  as  the  statute  operates  merely  to  regulate  their 
rights  as  between  themselves,  they  had  power  so  to  do. 

But,  in  addition  to  this,  after  the  confirmation  of  the  com- 
missioners' report,  the  appellants  continued  for  nearly  (me 
year  to  occupy  the  premises,  and  to  pay  rent  as  agreed ;  and, 
on  the  4th  of  November,  1868,  at  their  request,  the  plaintiff 
delivered  to  them  an  instrument  of  indemnity,  reciting  the 
proceedings  and  the  title  of  the  cityi  and  that  the  appellants 
desired  to  continue  in  the  occupation  of  the  premises,  that 
the  plaintiff  claimed  i*ent  therefrom,  and  that  the  appellants 
were  willing  to  pay  it,  and  indemnifying  them  against  all 
claims  of  the  city  for  rent  during  the  time  they  should  pay 
rent  to  the  plaintiff,  and  to  the  amount  so  paid. 

The  request  for  and  acceptance  of  this  instrument  was  of 
itself  sufficient  evidence  of  an  agreement  to  pay  rent  to  the 
plaintiff,  for  the  use  and  occupation  of  the  premises  after  the 
alleged  change  of  title.  Under  this  arrangement,  the  appel- 
lants continued  to  occupy  the  premises  until  January,  1869, 
when  they  voluntarily  removed  therefrom.  The  city  did  not 
interfere  with  the  premises  till  April,  1869,  and  this  action  is 
brought  to  recover  the  quarter's  rent  due  February  1,  1869. 

"We  are  of  opinion,  that,  as  between  the  parties  to  this 
action,  the  appellants  having  had  the  use  of  the  premises,  and 
liaving  agreed  to  pay  this  rent  to  the  plaintiff,  they  are  bound 
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to  do  BO,  and  that  the  rights  of  the  city  cannot  be  invoked 
to  protect  them  against  their  own  contract. 

The  judgment  should  be  affirmed  with  costs. 

AH  the  judges  concurring,  judgment  affirmed  with  costs. 


Cathabine  Babhtdt,  Executrix,  and  others,  Appellants,  v,    ii6    w 
Edwabd  Ellis,  and  others,  Kespondents. 

It  is  only  when  there  is  an  inconsistency  or  repugnancy  between  them, 
which  is  irreconcilable,  that  the  written  parts  of  an  agreement  prevail 
OTer  the  printed.  » 

In  cases  where,  by  the  mere  laches  of  the  creditor,  the  sm^ty's  means  of 
indemnity  are  impaired,  his  liability  is  discharged  only  to  the  extent 
of  the  loas  sustained  by  reason  of  such  laches. 

Where  the  plaintiff's  testator  let  certain  premises  by  a  lease  to  which  he 
and  the  lessee  alone  were  parties,  in  the  body  of  which  was  inserted 
a  written  clause  requiring  hun  to  give  notice  to  the  defendants,  the 
sureties  of  the  lessee,  in  case  the  rent  should  not  be  paid  when  due, 
who  were  thereupon  to  have  the  right  upon  payment  of  the  rent,  to  take 
possession  of  the  premises ;  and  by  the  sureties*  printed  agreement  signed 
by  the  defendants,  and  annexed  to  the  lease,  they  agreed  to  pay  upon 
default  of  the  lessee  without  any  notice  of  non-payment  or  proof  of 
demand  being  made.— JS^Itf,  that  the  two  clauses  were  not  inconsistent, 
and  that  the  giving  of  the  notice  required  by  the  lease,  ^d  not  consti- 
tute a  condition  precedent  to  the  recovery  of  the  rent  finom  the  defend- 
ants, on  fiiilure  of  the  lessee  to  pay  it 

(Argued  January  28d,  1871 ;  decided  March  21st,  1871.) 

Appeal  from  a  judgment  of  the  late  General  Term  of 
the  Supreme  Court  of  the  Fourth  judicial  district  aflSrming  a 
judgment  dismissing  the  complaint. 

The  action  was  brought  to  recover  of  the  defendants,  as 
sureties,  certain  installments  of  rent  of  the  "  Eagle  Hotel," 
Schenectady. 

On  the  27th  of  April,  1866,  Nicholas  Barhydt,  now 
deceased,  leased  the  premises  to  J.  G.  Carley,  by  a  lease 
partly  written  and  partly  printed.  In  the  body  of  the  lease 
were  the  following  written  words:  "and  in  case  the  said 
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rent  jb  not  paid  when  due,  as  aforesaid,  then  the  said  Bar- 
hjrdt  is  to  notify  the  Messrs.  Ellis,  who  are  surety  for  the  pay- 
ment of  the  rent,  and  they  are  to  have  the  right  to  dispossess 
the  said  Carley  from  the  said  pi^emises,  and  to  take  possession 
of  said  premises  themselves,  on  payment  of  said  rent,  as 
aforesaid,  to  said  Barhydt." 

A  printed  sureties'  agreement  annexed  to  the  lease,  and 
signed  by  the  defendants,  stipulated  that  on  de&ult  by  the 
lessee,  they  would  pay  the  plaintiff's  testator  the  rent  in 
arrear,  without  requi/ring  any  notice  of  non-payment^  or 
proof  of  demamd  being  made. 

This  suit  being  brought  on  the&ilure  of  lessee  to  pay  rent, 
the  defendants  insisted  that  the  notice  required  in  the  body 
of  the  lease  constituted  a  condition  precedent  to  the  recovery 
of  rent  from  them,  and  that  whatever  notice  was  given  was 
insufficient,  and  the  Special  Term  having,  decided  in  their 
favor,  and  that  decision  being  affirmed  at  General  Term,  the 
plaintiff  appealed  to  this  court. 

Samuel  Hand  and  Alexander  J.  Thompson^  for  the  appel- 
lants. 

J.  S.  ZandoHy  for  the  respondents,  insisted  that  plaintiffi 
were  required  to  give  notice.  {LuSUm  t.  Simm/md^  2  Cai. 
Cases,  1 ;  Walrath  v.  Thompeon^  6  Hill,  540  ;  Leeds  v.  Dunn^ 
10  N.  Y.,  469 ;  MeCluekey  v.  GromweU,  11  K  T.,  593-598 ; 
People  V.  Vilas,  36  N.  Y.,  459  ;  MiUer  v.  StewaH,  9  Wheat., 
702 ;  Leggett  v.  Humphrey,  21  How.  U.  S.,  76 ;  Bonar  v. 
McDonald,  1  Eng.  L.  <fe  Eq.,  1;  i\r.  W,  Railway  Co.  v. 
Whvnroy,  10  Ex.,  77.)  That  surety  clause  does  not  waive 
notice  of  default.  {Lord  Arlington  v.  Merrick,  2  Sauud., 
403-411 ;  Liverpool  Water-works  v.  Atkinson,  6  East.,  507 ; 
N.  Y. ''  Civil  Code,"  332,  §  1363.)  That  contracts  were  to 
be  taken  together.  {People  v.  Saxton,  22  N.  Y.,  309 ;  Bene- 
dict V.  Ocean  Ins.  Co.,  31  N".  Y.,  389  ;  Harper  v.  The  Albany 
Ins.  Co.,  17  N.  Y.,  194 ;  Leed^  v.  The  Mechanic's  Ins.  Co., 
8  N.  Y.,  351.) 
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Kapallo,  J.  The  Btipnlation  in  the  lease  from  Nicholas  Bar- 
hjdt  to  J.  G.  Carley,  to  the  efiCect  that,  if  the  rent  should  not 
be  paid  when  due,  the  lessor  would  notify  the  sureties,  and  that 
they  should  have  the  right  to  dispossess  the  lessee,  and  take  pos- 
session of  the  premises  on  payment  of  the  rent,  was,  in  terms, 
made  between  the  lessor  and  lessee ;  but  the  liability  of  the  les- 
see for  the  rent  was  in  no  manner  dependent  upon  the  observ- 
ance of  that  stipulation,  or  affected  by  its  breach ;  nor  did  it 
form  any  part  of  the  principal  conti-act,  for  the  performance  of 
which  the  defendants  were  sureties,  within  the  intent  and 
meaning  of  the  rule,  that  a  departure  from  the  terms  of  the 
principal  contract  will  discharge  the  sureties. 

This  stipulation  was  wholly  for  the  benefit  of  the  sureties, 
and  was  doubtless  intended  to  enable  them  to  take  possession 
of  the  premises  on  payment  of  the  rent,  in  respect  of  which 
their  principal  might  make  default,  aud  thus  to  protect  them- 
selves to  some  extent  against  loss  by  subsequent  defaults  on 
his  part. 

The  proper  place  for  this  stipulation  was  in  the  agreement 
of  suretyship,  for  if  effect  can  be  given  to  it,  it  must  operate 
not  as  between  the  lessor  and  lessee,  but  as  between  the  sure- 
ties on  the  one  part,  and  the  lessor  and  lessee  on  the  other 
part. 

Assuming  that  the  lease  and  the  contract  of  suretyship  are 
to  be  construed  as  one  instrument,  and  that  the  defendants 
can  claim  the  benefit  of  the  covenant  to  give  notice  as  if 
made  in  terms  with  them,  the  vital  question  in  the  case  is, 
whether  the  giving  of  the  notice  was  a  condition  precedent 
to  their  liablility  for  the  rent,  or  whether  the  covenant  to  give 
notice,  and  the  agreement  of  the  sureties  to  pay  the  rent,  are 
independent  agreements. 

It  seems  to  have  been  taken  for  granted,  on  the  part  of  the 
respondent,  that,  wherever  a  guarantor  is  entitled  to  notice 
of  the  default  of  his  principal,  the  giving  of  the  notice  is  neces- 
sarily a  condition  precedent  to  the  enforcement  of  the  liability 
of  the  guarantor ;  and  that,  therefore,  a  stipulation  on  the  part 
of  the  creditor  to  give  notice  of  default,  and  an  agreement  in 
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the  8ame  instrument,  on  the  part  of  the  guarantor,  to  pay  the 
debt  witliout  such  notice,  are  so  inconsistent  and  irreconcilable 
that. one  or  the  other  must  be  stricken  out,  or  held  void. 

Unless  this  position  can  be  maintained,  the  cases  which  have 
been  cited,  holding  that,  where  an  instrument  is  partly  written 
and  partly  printed,  the  written  will  overrule  the  printed  part, 
have  no  application.  Effect  must  be  given,  if  possible,  to 
every  part  of  an  agreement ;  and  it  is  only  when  there  is  an 
inconsistency  or  repugnancy  which  is  totally  irreconcilable, 
that  a  discrimination  will  be  made  as  to  which  part  shall  be 
made  to  yield  to  the  other.  {Harper  v.  IT.  Y.  City  Ins.  Co.^ 
22  N.  Y.,  443 ;  Harper  v.  The  Albany  Mut  Ins.  Co.^  17  id., 
198.) 

We  are  of  opinion  that  there  is  no  such  irreconcilable  repug- 
nancy in  the  present  case,  between  the  stipulation  to  give 
notice  and  allow  the  sureties  to  take  possession,  and  the  abso- 
lute engagement  to  pay  the  rent,  though  notice  should  not  be 
given. 

If  the  giving  of  notice  had,  by  the  terms  of  the  contract, 
been  made  a  condition  precedent  to  the  liability  of  the  sure- 
ties, then  the  subsequent  clause,  dispensing  with  notice,  would 
be  manifestly  repugnant,  and  both  could  not  stand. 

But  it  was  competent  for  the  parties  to  make  independent 
agreements  in  this  respect,  and  to  declare  them  to  be  inde- 
pendent. 

In  this  State  a  guarantor  is  not,  in  general,  entitled  to  notice 
of  default  of  his  principal.  {Brovm  v.  Curtis,  2  N.  T.,  225 ; 
Vam,  Rensselaer  v.  Miller,  Hill  &  Denio  Supp.,  237.)  But 
there  is  no  inconsistency  in  a  surety  being  entitled  to  notice 
of  the  defeult  of  his  principal ;  and  yet  the  consequence  of 
not  giving  the  notice  being  to  exonerate  him  only  to  the  extent 
of  the  damage  sustained  by  reason  of  the  omission. 

Judge  Stoby,  in  Wilder  v.  Savage  (1  Story,  22,  35),  says : 
"  I  take  the  doctrine  to  be  clearly  settled,  that,  upon  a  guar- 
anty, to  discharge  the  guarantor,  there  must  not  only  be  a 
want  of  notice  within  a  reasonable  time,  but  there  must  also 
be  some  loss  or  damage  sustained  by  the  guarantor,  and  that, 
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if  there  be  a  loss  or  damage,  the  guaranty  is  not  totally  dis- 
charged, but  only  pro  tanto,  to  the  amount  of  the  loss  or 
damage."  (See  authorities  cited,  and  also  Union  Bank  v. 
Coster's  Executors^  3  K  Y.,  213.) 

Mere  omissions  do  not  have  the  same  effect  as  positive  acts 
of  the  creditor,  or  dealings  between  the  creditor  and  principal 
debtor,  whereby  the  position  of  the  surety  is  changed.  Such 
dealings  are,  by  the  civil  law,  held  to  be  conclusive  evidence 
of  an  intention  to  dischai^e  the  sureties ;  and  the  extent  of 
the  injury  will  not  be  inquired  into.  (Story  Eq.  Jur.,  325, 
833.) 

But  in  cases  where,  by  the  laches  of  the  creditor,  the  surety's 
means  of  indemnity  are  impaired,  his  liability  is  discharged 
only  to  the  extent  of  the  loss  sustained  by  reason  of  such  neg- 
lect. (Schrceppel  v.  Shaw,  3  N.  Y.,  459 ;  Capel  v.  jBrittie,  2 
Sim.  &  St.,  457.) 

There  seems  to  be  no  good  reason  why  these  principles 
should  not  be  applicable  to  a  case  where  the  guarantor  is  enti- 
tled to  notice  by  the  terms  of  his  contract,  unless,  by  the  rea- 
sonable construction  of  the  contract,  the  giving  of  the  notice 
is  a  condition  precedent.  Even  in  the  absence  of  the  express 
stipulation  to  pay  without  notice,  it  is  not  clear  that  the  stipu- 
lation to  give  notice  was,  under  the  provisions  of  this  contract, 
a  condition  precedent.  It  was  not  so  made  in  terms ;  it  did 
not  constitute  the  whole  consideration  of  the  guaranty,  and 
its  breach  could  be  paid  for  in  damages.  {Boone  v.  JEyre,  1 
H.  Bl.,  273,  note  a  ;  Jones  v.  Barkley^  I^o^g-j  690 ;  2  Parsons 
on  Contracts,  5th  ed.,  525,  528, 676, 677 ;  3  Kent's  Com.,  11th 
Ed.,  124.) 

These  considerations  are  not  conclusive.  (1  Seld.,  257.) 
The  intent  of  the  parties  must  govern,  but  the  clause  which 
is  sought  to  be  stricken  out  as  repugnant,  removes  any  doubt 
which  might  be  entertained  on  the  point.  It  does  not  relieve 
the  landlord  from  his  obligation  to  give  the  notice,  or  from 
responsibility  for  not  giving  it ;  but  it  declares,  in  substance, 
that  the  obligation  of  the  sureties  to  pay  shall  not  depend 
upon  its  being  given. 
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It  is  possible  that  the  actual  intention  of  the  parties  may 
have  differed  from  that  expressed  in  the  agreements  as  exe- 
cuted ;  but  there  is  no  evidence  or  finding  in  support  of  that 
part  of  the  defendants'  answer  which  seeks  a  reformation  of 
the  instrument  on  that  ground. 

It  is  to  be  observed,  that  the  object  of  giving  the  notice 
appears  by  the  lease  to  be,  to  enable  the  defendants  to  take 
possession  of  the  premises,  after  default  in  the  payment  of 
rent,  and  protect  themselves  against  loss  from  future  defaults. 
Even  if  the  notice  were  given,  they  would  be  obliged  to  pay 
the  rent  in  arrear ;  they  were  liable  for  that,  at  all  events. 

The  delay  in  giving  the  notice  did  not  prevent  them  from 
taking  possession  when  the  notice  was  in  fact  given,  if  they 
desired  to  do  so,  and  the  agreement  gave  them  the  power. 

Assuming  that  they  were  ignorant  of  the  default  of  the 
lessee,  the  effect  of  the  delay  was  not  to  deprive  them  of 
their  right,  if  any,  to  take  possession,  but  simply  to  lead  them 
to  forego  its  exercise  during  the  period  between  the  default 
and  the  giving  of  the  notice,  and  they  may,  perhaps,  have 
thereby  lost  the  value  of  the  use  of  the  premises  during  that 
period. 

Whether  they  could  or  would  have  taken  possession,  if  they 
had  had  notice,  what  would  be  a  reasonable  time  for  giving 
the  notice,  and  the  amount  of  loss  occasioned  by  the  omis- 
sion, are  questions  that  will  arise  in  case  they  set  up  a  daim 
for  damages,  and  need  not  now  be  determined. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Allen,  Gbovbr  and  Folgbb,  J  J.,  concurred ,  Chuboh,  Ch. 
J.,  and  Peokham,  J.,  dissented ;  Andbsws,  J.,  took  no  part. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
the  event. 
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Cakdest  C.  Dyxe,  Respondent,  v.  Erie  Railway  Company,        u2  loo' 

Appellant. 

Jacob  B.  Floyd,  Respondent,  v.  The  Erie  Railway  Com- 
pany, Appellants. 

The  lex  lod  eontraettu  determines  ihe  nature,  yalidity,  obligation  and  legal 
effect  of  a  oontract,  and  prescribes  the  rule  of  its  construction  and  inter- 
pretation, unless  it  appears  to  have  been  made  with  reference  to  the 
laws  and  usages  of  some  other  State  or  goyemment,  as  where  it  is  to  be 
performed  in  another  place;  when,  in  conformity  to  the  presumed 
intention  of  the  parties,  the  kw  of  the  place  of  peiformance  Aimishes 
the  rule  of  interpretation. 

Upon  principles  of  comity,  effect  is  sometimes  given  by  the  courts  of  a  State 
to  foreign  laws ;  but  in  matters  of  contract  such  effect  is  conceded  to  the 
statutes  of  other  States,  only  to  carry  out  the  intent  of  the  parties, 
never  to  qualify  or  vary  the  effect  of  a  contract  made  between  persons  not 
citizens  of  such  foreign  State,  or  subject  to  its  laws,  and  not  made  with 
reference  to  those  law& 

Where  the  plaintiff  purchased  ftt>m  the  defendant,  a  railroad  corporation, 
created  by  the  laws  of  this  Sute,  at  a  station  within  this  State,  a  passen- 
ger's ticket  thence  to  the  city  of  New  York,  and  having  taken  passage  in 
its  cars  to  be  carried  thither,  received  injuries  upon  a  portion  of  the 
road  situated  in  the  State  of  Pennsylvania,  through  the  negligence  of  the 
defendant's  servants.— iSUii,  that  the  amount  of  damages  for  soch  injuries, 
recoverable  by  him,  was  not  affected  by  a  statute  of  Pennsylvania  limit- 
ing the  amount  of  recovery  in  similar  cases. 

It  seems  that  the  action  in  such  cases,  whatever  its  form,  is  based  upon  the 
contiact    AUiBH,  J. 

(Argued  February  18th,  and  decided  March  21st,  1871.) 

Appbau  from  the  General  Term  of  the  Supreme  Court  in 
the  Second  district  in  Dike's  case,  and  from  the  General  Term 
of  the  Supreme  Court  in  the  Sixth  district  in  Floyd's  case. 

These  actions  were  to  recover  damages  for  personal  inju- 
ries sustained  by  the  plaintife  while  passing  over  the 
road  of  the  defendant  as  passengers,  caused  by  the  negli- 
gence of  the  defendant's  servants  and  agents.  The  defendant 
is  a  corporation  existing  under  the  laws  of  the  State  of  New 
York,  owning  and  operating  a  railroad  for  lie  carriage  of 
freight  and  passengers  between  the  cities  of  Buffalo  and  New 
Hand  — Vol.  VI.        15 
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York,  in  that  State,  and  the  intermediate  places,  running  its 
road,  en  route  between  the  termini  named,  for  short  distances 
in  the  States  of  Pennsylvania  and  New  Jersey  by  the  permis- 
sion of  those  States  respectively. 

Each  of  the  plaintiffs  purchased  a  ticket  and  took  passage 
on  the  defendant's  road,  on  the  14th  of  April,  1868,  from  sta- 
tions in  this  State  to  the  city  of  New  York,  and  while  in 
transit  from  the  place  of  departure  to  the  city  of  New  York, 
and  upon  a  part  of  the  road  in  the  State  of  Pennsylvania,  sus- 
tained the  injuries  complained  of  By  an  act  of  the  legisla- 
ture of  Pennsylvania,  passed  April  4:th,  1868,  the  recovery  in 
actions  then  or  thereafter  instituted  against  common  carriers 
or  railroad  corporations  for  personal  injuries  is  limited  to 
$3,000.  Upon  the  trials,  it  was  claimed  in  behalf  of  the 
defendant  that  the  rights  of  recovery  of  the  plaintiffs  were 
controlled  by  this  act.  The  claim  was  overruled  by  the  judge, 
and  each  of  the  plaintiff  had  verdicts  in  excess  of  the  limit 
prescribed  by  the  Pennsylvania  statute.  Dike  for  $35,000,  at 
the  Kings  Circuit,  and  Floyd  for  $15,000  at  the  Tioga  Cir- 
cuit, and  judgments  upon  such  verdicts  were  affirmed  by  the 
Supreme  Court  at  the  General  Terms.  The  defendant  has 
appealed  to  this  court. 

John  Gcmsony  for  the  appellant,  insisted  that  the  contract 
was  to  be  executed  partly  in  New  York  and  partly  in  Penn- 
sylvania, and  that  each  portion  is  to  be  governed  by  law  of 
place  of  execution.  (Story's  Confl.  of  Laws,  §  280 ;  2  Kent, 
459  to  462 ;  Jacks  v.  NidhoU^  1  Seld.,  178 ;  Curtis  v.  Leamtt^ 
15  N.  Y.,  227 ;  Bowen  v.  JSTewelly  13  N.  Y.,  290 ;  Story  on 
Oont.,  §  655 ;  Pomeroy  v.  Ainsworth^  22  Barb.,  118 ;  Pope 
T.  Nicker son^  3  Story,  498 ;  Elkins  v.  East  India  Rvhber  Go.^ 
1  Pierre  WiUiams,  395 ;  Cooper  v.  The  Earl  of  W(dgra/oe^  2 
Beavan,  282 ;  Fisher  v.  BidweiU,  27  Conn.,  363-71 ;  Story's 
'Confl.  of  Laws,  §  558  ;  Hyde  v.  Goofhfiow^  3  Com.,  266 ;  Eve- 
rettY,  Yan&ryes^  19  N.  Y.,  436;  Mostyn  v.  Eahrigas^  Cowp., 
161 ;  S.  C.  Smith's  Leading  Cases ;  Ma/rtin  v.  HiUy  12  Barb., 
«81 ;  Smith  v,  Condry^  1  How.  U.  S.,  28  ;  2  Adm.  &  Ec.  K. 
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Law  Rep.,  3  The  Halley ;  Phillips  v.  ^yre^  Law  Rep.,  4  Q. 
B.,  225.)  That  the  plaintiff's  right  to  recover  depended  on 
the  law  of  the  place  where  the  accident  occurred.  (2  Story 
Confl.  of  Laws,  §  558 ;  Peters'  C.  0.  R.,  330 ;  Law  Rep.,  2 
Adm.  &  Eccl.,  10;  Whitford  v.  Panama  B.  B.  Co.,,  23 
K  Y.,  465 ;  Biehardson  v.  The  If.  T.  Cmtral  B.  B.  Co., 
98  Mass.,  85 ;  MeUm  v.  The  Duke  de  James,  1  Bos.  &  Puller, 
138 ;  GampbeU  v.  Bogers,  2  Handy's  R.,  Ohio,  110.) 

Daniel  Pratt,  for  the  respondent  Floyd,  insisted  thait  the 
contract  was  to  be  governed  by  the  laws  of  this  State.  {Everett 
V.  VoMlryes,  19  N.  T.,  436 ;  Cuil^  v.  Wright,  22  N.  Y.,  472 ; 
JevoeU  V.  WrigM,  30  N.  Y.,  259 ;  Hale  v.  The  Newhurgh 
Steamboat  Co.,  15  Conn.,  539.)  That  amount  of  damages 
depend  on  law  of  New  York.  {Sherman  v.  Garrett,  4  Gill- 
man,  521 ;  Gale  v.  Easton,  7  Mete.,  14 ;  Scott  v.  Seymour, 
1  Hurl,  ife  Colt.,  219 ;  Andrews  v.  Serriot,  4  Cow.,  508 ; 
Lmccfhi  V.  BaitteUe,  6  Wend.,  475 ;  Story's  Confl.  of  Laws,  §§ 
291,  296,  307.)  That  defendant's  liability  was  the  same 
whether  the  action  was  based  upon  the  contract  or  the  tort. 
{Buddie  V.  Wilson,  6  Term  R.,  869 ;  PoweU  v.  Layton,  2 
New  R.,  365 ;  WeaU  v.  King,  12  East,  452 ;  Gra.  Pr.,  2  ed., 
92,  93 ;  1  Bac.  Abr.,  24.) 

Jam^s  Emott,  for  the  respondent  Dyke,  that  the  contract 
.was  subject  to  the  law  of  New  York,  cited  in  addition  Penr 
insular  Co.  v.  Shand  (3  Moore,  P.  C,  N.  S.,  272c).  If  the 
action  be  held  to  be  in  tort,  still  the  law  of  New  York  con- 
trols. (Story's  Confl.,  §§  19,  20,  22,  23 ;  Blanchard  v.  Bus- 
sell,  13  Mass.,  4 ;  Bank  of  Augusta  v.  Earle,  13  Peters,  584 ; 
Huberus  Lib.,  1,  title  3,  §  240  ;  Scott  v.  Seymour,  1  Hurlst.  & 
Colt.,  219 ;  Swabey  R.,  526.)  On  the  question  of  comity, 
he  cited  Story  Confl.,  §§  31,  38 ;  Phillimore  Intematl.  Law, 
part  4,  746 ;  Burge  Col.  and  Fo;p.  Law,  111,  770,  778 ;  The 
Halley,  2  Eng.  R.  Privy  Council,  193  ;  Savigny  Private  Int. 
Law,  by  Guthrie,  §  370,  pp.  151,  152 ;  Grotius  de  Jure  Belli, 
Lib.,  2,  chap.  17,  §  1 ;  Digest  Lib.,  9,  title  2,  29,  2.) 
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Allen,  J.  The  only  qaeBtion  to  be  considered  upon  thift 
appeal  is  as  to  the  effect  of  the  Pennsylvania  statute,  limiting 
the  amount  of  the  recovery  in  actions  of  this  character.  It  is 
conceded  that  the  statutes  of  one  State  are  not  obligatory 
upon  the  courts  of  other  States ;  that  they  have  not,  propria 
viffore^  the  force  of  law  beyond  the  Umits  of  the  State  enact- 
ing them.  But  it  is  sought  to  bring  these  actions  within  the 
operation  and  effect  of  the  foreign  statute  upon  the  ground 
that  the  contracts  were  made  with  reference  to  the' laws  of 
that  'State,  and  the  causes  of  action  arose  there. 

The  generally  received  rule  for  the  interpretation  of  con- 
tracts, is  that  they  are  to  be  construed  and  interpreted  accord- 
ing to  the  laws  of  the  State  in  which  tliey  are  made  unless- 
from  their  terms,  it  is  perceived  that  they  were  entered  into 
with  a  view  to  the  laws  of  some  other  State.  The  lex  loot 
contractus^  determines  the  nature,  validity,  obligation  and 
legal  effect  of  the  contract,  and  gives  the  rule  of  construction 
and  interpretation,  unless  it  appears  to  have  been  made  with 
reference  to  the  laws  and  usages  of  s6me  other  State  or 
government,  as  when  it  is  to  be  performed  in  another  placfe, 
and  then  in  conformity  to  the  presumed  intention  of  the  par- 
ties, the  law  of  the  place  of  performance  furnishes  the  rule  of 
interpretation.  {Prentiss  v.  Sa^age^  13  Mass.,  20 ;  Medbwry 
v.  SqpkinSj  8  Con.,  472 ;  Everett  v.  VendryeSy  19  N.  Y.,  436  ; 
JSoyt  V.  Thompson's  JScr.,  id.,  207 ;  Curtis  v.  Zeavitt,  15  N. 
Y.,  227.)  The  contracts  before  us  were  made  in  the  State  of 
New  York,  and  between  citizens  of  tiiat  State.  The  plain- 
tiffs were  actual  inhabitants,  and  the  defendant  was  a  corpora- 
tion existing  by  the  laws  of  that  State.  The  contracts  were 
for  the  carriage  and  conveyanoe  of  the  plaintiffs  over  the  road 
of  the  defendant,  between  two  places  in  the  same  State,  to 
wit,  from  stations  on  the  line  of  the  road,  in  the  western  part 
of  the  State  to  the  dty  of- New  York.  The  duty  and  obliga- 
tion of  the  defendant,  in  the  performance  of  the  contract& 
commenced  and  ended  within  the  State  of  New  York. 
Although  the  route  and  line  of  the  defendant's  road  between 
the  places  at  which  the  plaintiffs  took  tlieir  passage  and  their 
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destination,  passed  through  portions  of  the  States  of  Pennsyl- 
Tania  and  "Sew  Jersey,  by  the  consent  of  those  States  respec- 
tively, the  parties  cannot  be  presumed  to  have  contracted  ii) 
view  of  the  laws  of  those  States.  The  contracts  were  single 
and  the  performance  one  continuous  act.  The  defendant  did 
not  undertake  for  one  specific  act,  in  part  performance  in  one 
State,  and  another  specific  and  distinct  act  in  another  of  the 
States  named,  as  to  which  the  parties  could  be  presumed  to 
have  had  in  view  the  laws  and  usages  of  distinct  places. 
Whaterer  was  done  in  Pennsylvania,  was  a  part  of  the  single 
act  of  tran^rtion  from  Attica,  or  Waverly,  in  the  State  of 
Kew  York,  to  the  city  of  Kew  York,  and  in  performance  of 
an  obligation  assumed  and  undertaken  in  this  State,  and  which 
was  indivisible.  The  obligation  was  created  here,  and  by  force 
of  the  laws  of  this  State,  and  force  and  effect  must  be  given 
to  it,  in  conformity  to  the  laws  of  New  York.  {Oamegie  v. 
Jfarriscmj  3  Meto.,  881,  Per  Shaw,  Ch.  J.)  £JShe  perform- 
anoe  was  to  ooipmence  in  New  York,  and  to  be  fully  com- 
pleted in  the  same  State,  but  liable  to  breach,  partial  or  entire 
in  the  States  of  Pennsylvania  and  New  Jersey,  through  which 
the  road  of  the  defendant  passed,  but  whether  the  contract 
was  broken,  and  if  broken,  the  consequenees  of  the  breach 
should  be  determined  by  the  laws  of  this  State.  It  cannot 
be  assumed  that  the  parties  intended  to  subject  the  contract 
to  the  laws  of  the  other  States,  or  that  their  rights  and  liabili- 
ties should  be  qualified  or  varied  by  any  diversities  that 
might  exist  between  the  laws  of  those  States  and  the  lex  loei 
oaatraot/us.  The  case  qf  the  Peninavlar  and  Oriental  Steam 
Ncmgaiion  Co.  t.  Shaaid  (3 Moore's  P.  0.^^572),  is  somewhat 
analogous  m  principle  to  the  case  at  bar.  ji  passenger,  by  an 
English  vessel  belonging  to  an  English  company,  from  South- 
ampton to  Mauritius,  ma  Alexandria  and  Suez,  sustained  a 
loss  of  his  baggage  between  Alexandria  and  Mauritius,  and  it 
was  held  that  tiie  contract  for  the  passage  was  to  be  interpreted 
by  the  law  of  England,  the  place  where  the  contract  was  made, 
llie  Supreme  Court  at  Mauritius  had  held  that  the  contract 
was  governed  by  the  French  law  in  force  in  Mauritius,  and 
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refaBed  to  the  defendants  the  benefit  of  an  exemption  from 
liability  for  losfl  of  property,  to  which  they  were  entitled  by 
the  terms  of  the  contract  as  interpreted  by  the  laws  of  Eng- 
land, and  the  judgment  was  reversed,  upon  appeal,  by  the 
Privy  Council. 

Whether  the  actions  are  regarded  as  actions  of  assumpsit 
upon  the  contracts,  or  as  actions  upon  the  case  for  negli- 
gence, the  rights  and  liabilities  of  the  parties  must  be 
judged  by  the  same  standard.  The  form  of  the  action 
concerns  the  remedy,  but  does  not  affect  the  legal  obligations 
of  the  parties.  In  either  form  of  action  the  liability  of  the 
defendant,  and  the  rights  of  the  plaintiffs,  are  based  upon  the 
contracts.  The  defendant  owed  no  duty  to  the  plaintiffs, 
except  in  virtue  of  the  contracts  and  the  obligations  for  the 
violation  and  breach  of  which,  an  action  may  be  l»*ought  are 
only  co-extensive  with  the  contracts  made.  It  follows,  that 
the  law  of  Pennsylvania  cannot  enlarge  or  restrict  the  liability 
of  parties  to  a  contract,  which  for  its  validity,  effect,  and  eon- 
struction,  is  subject  to  the  laws  of  New  York.  The  damages 
to  which  a  party  is  entitled,  upon  the  breach  of  a  contract, 
or  violation  of  a  duty  growing  out  of  a  contract,  and  the 
rule  and  measure  of  damages  pertains  to  the  right  and  not  to 
the  remedy.  It  is  matter  of  substance,  and  the  princip^ 
thing  sought,  and  not  a  mere  incident  to  the  remedy  for  the 
principal  thing.  It  is  conceded,  that  the  statutes  of  Penn- 
sylvania have  no  intrinsic  extra  territorial  force,  and  that  they 
bind  only  within  tlie  jurisdictional  limits  of  the  State.  Upon 
principles  of  comity,  effect  is  sometimes  given  by  the  courts 
of  a  State  to  foreign  laws.  In  matters  of  contract,  such 
effect  is  accorded  to  statutes  of  other  States,  only  to  carry  out 
the  intent  of  and  do  justice  between  the  parties,  never  to 
qualify  or  vary  the  effect  of  a  contract  between  parties  not 
citizens  of  such  foreign  State,  or  subject  to  its  laws,  and  not 
made  in  view  of  the  laws  of  such  State.  Effect  will  not  be 
given  by  the  courts  of  a  State  to  foreign  laws  in  derogation 
of  the  contracts,  or  prejudicial  to  the  rights  of  citizens. 
{Liverpool^  Brazil^   dkc.^  Steam   Navigation   Company  v. 
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Benham,  2  Law  Rep.,  P.  C.  Cases,  193 ;  Siale  v.  HT.  J.  SL 
Nav,  Co.^  15  Conn.,  539 ;  Amott  ^.  RedferUy  2  Carr.  &  Payae, 
88 ;   GdU  v.  Eastman^  7  Met.,  14.) 

The  actions  are  not  given  by  the  laws  of  Pennsylvania. 
They  grow  out  of  the  contracts  and  the  duties  resulting  from 
the  contracts,  and  are  given  by  the  common  law,  and,  there- 
fore, the  laws  of  another  State  in  an  action  brought  here  can- 
not prescribe  the  measure  of  damages,  or  limit  the  Hability 
of  the  parties. 

The  judgments  should  be  affirmed. 

Chuboh,  Ch.  J.,  Peckham,  Folgeb,  and  Kapallo,  J  J.,  con- 
curred. Gboveb,  J.,  did  not  vote,  and  Andbsws,  J.,  did  not 
sit. 

Judgment  affirmed. 


John  Dotjpb,  Appellant,  v.  Sidney  C.  Gbnin,  Bespondent. 

Where  a  building  has  been  ii^ured  by  fire,  the  landlord  cannot  be  compelled 
to  rebuild  or  repahr  it  for  the  benefit  of  his  tenant,  unless  he  has 
expressly  covenanted  to  do  so;  and  this  rule  applies  as  well  to  a  teiiant 
who  has  hired  a  p(»tion  of  the  building  which  is  not  directly  injured  by 
the  fire,  as  to  the  lessee  of  the  whole  building  or  of  the  part  destroyed. 

Accordingly,  where  the  roof  and  upper  Qtory  of  a  building  were  partly 
destroyed  by  fire,  and  damage  resulted  to  a  tenant  occupying  the  basement, 
by  reason  of  the  delay  in  repairing  the  roof. — Reld  error  to  charge  the 
jury  that  it  was  the  duty  of  the  landlord  to  proceed  with  due  diligence 
after  the  fire  to  put  on  the  roof  and  protect  the  tenant's  property  fix>m 
the  weather,  and  that  he  was  liable  for  any  delay  in  so  doing. 

No  such  duty  arises  either  firom  ka  implied  covenant,  or  from  the  principio 
that  the  landlord,  as  the  owner  of  the  upper  portion  of  the  building, 
must  so  use  it  as  not  to  injure  the  basement  rented  to  the  plaintifil 

(Argued  Februaiy  16th ;  decided  February  21st,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  New  York,  reversing  a  judgment  entered  upon  a 
verdict  and  ordering  a  new  trial. 

Action  to  recover  damages  for  injuries  to  the  plaintiff's 
goods  and  loss  to  his  business  from   the  omission  of  the 
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defendant  to  repair  the  roof  of  the  premises  occupied  by  the 
plaintiffl. 

The  defendant  demised  to  the  plaintiff,  to  be  nsed  in  carry- 
ing on  the  upholstery  business,  the  store  and  basement  (except 
the  right  to  the  other  tenants  to  use  the  basement  stairs),  of 
the  premises  No.  707  Sixth  avenue.  New  York.  There  was  a 
provision  in  the  lease  that  in  case  the  premises  should  be  so 
damaged  by  accidental  fire  as  to  make  them  untenantable  for 
more  than  thirty  days,  the  rent  should,  at  the  option  of  the 
plaintiff,  cease. 

The  upper  part  of  the  building  was  under  lease  to  a  man 
named  Trenor,  and  was  in  his  occupation.  On  February  Ist, 
1%67,  a  fire  broke  out  in  an  adjoining  building,  and  spread 
to  the  building  in  question,  and  destroyed  the  greater  part 
of  the  roof,  and  otherwise  injured  the  upper  portion  of  the 
building,  though  that  portion  leased  to  the  plaintiff  was  unin- 
jured. 

The  effect  of  the  fire  was  to  leave  the  plaintiff's  premises 
untenantable..  The  defendant,  soon  after  the  fire,  commenced 
to  restore  the  building,  but  the  work  was  not  completed  till 
March  17th  or  18th,  and  in  the  meantime  the  plaintiff's 
goods  were  damaged,  and  he  offered  evidence  to  show  that 
he  had  suffered  in  his  business. 

The  jury  gave  a  verdict  for  the  plaintiff,  but  on  appeal  to 
the  General  Term  from  the  judgment  entered  thereon,  the 
judgment  was  reversed  and  a  new  trial  ordered,  from  which 
decision  of  the  General  Term  the  plaintiff  appeals  to  this 
Oourt  giving  the  usual  stipulation. 

The  charge  of  ike  judge  sufficiently  appears  in  the  opinion 
of  the  court. 

Abram  Waheman^  for  the  appellant,  that  the  principle 
of  "«t(J  utere  tuo^^  etc.,  applied.  (Broom's  Legal  Maxims, 
620,  pp.  865,  867,  868 ;  PiaHey  v.  Clwrk,  35  N.  T.,  520 ; 
Rylomd  v.  Fletcher,  3  H.  &  L.,  341 ;  Vtm  Sbuten  v.  Gov- 
entrt/j  10  Barb.,  619.)  That  it  was  not  essential  that  the 
defendant's  conduct  should  have  been  with  intent  to  injure. 
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(Broom's  Legal  Maximg,  268 ;  May  v.  Cohoes  Co.,  2  N.  Y., 
160;  Van  PeU  v.  McOnm,  4  N.  Y.,  110;  Pudeyy.  Clark, 
wpra;  Taylor  Landlord  &  Tenant,  §§  197-202.)  The 
defendant  used  his  own  property  negligently  to  the  injury 
of  the  plaintiff.  {Beyih  v.  Birm.  WcOer-warks  Co.,  11  Exch., 
184 ;  Ben;hn  v.  Suarez,  19  Abb.,  61 ;  Eahm  v.  Brcwn,  1  E. 
D.  S*mth, 8fr-48 ;  BagndU  v.  London,  (be.,  B.  Co.,  7 H.  AN., 
423)448;  8.  C.  affd.7H.&  C.,S44;  Good  v.  Cockrea^n  Cal. 
B.,  97).  lliat  protection  to  the  roof  was  implied  in  the 
letting.  {Mayor  v.  Mdbiey  13  N.  Y.,  161;  Edg&rton  v. 
jP«^^  20  K  Y.,  516 ;  Ora^oea  v.  Berdan,  26  N.  Y.,  498 ; 
Sfookwdl  y.  BtrnteTy  11  Metealf,  465 ;  Robei'U  v.  Bmnes,  6 
EL  &  BL,  643-^63 ;  S.  (7.,  7  id.,  626 ;  Bwnfries  r.  Brogdek, 
12  Q.  B.,  739 ;  Sherman  &  BedfieM  on  Negligrace,  p.  61,  § 
56;  EakmY.  Brown,l%T>.  Smith.  36,44;  Eagle  y.  Sw^in- 
zee,  2  Daly,  140 ;  Hoft  K  P.,  7.) 

Jno.  E.  Parsons,  for  respondent,  that  there  waa  no  obliga- 
tion to  repair.  {Binoardy.  JDooUtUe,  3  Duer,  464 ;  Sherwood 
V.  Sea^fn/M,,  2  Bosw.,  127 ;  MumfordY.  Brown,  6  Cow.,  475 ; 
Cairter  v.  BoekeU,  8  Paige,  437 ;  HaUet  v.  Wylie,  8  Johns., 
44 ;  WlOe^dY.  TiUman,  19  Wend,  157 ;  Pomfret  v.  Bioroft, 
1  Sannders,  321 ;  Pmda/r  y.  Butter,  1  Term  B.,  312 ;  Zeeds 
Y.  Cheeiham,  1  Simon  B..  146 ;  Bdform  y.  Wesden,  1  Term 
B,,  314 ;  WeigiOe  y.  Waters,  6  Term.  B.,  488.)  That  the 
defendant's  ownership  of  the  rest  of  the  bnilding  imposed 
npon  him  no  dnty  toward  the  defendant.  {Mayor  y.  Cor- 
Ues,  2  Sand.,  301 ;  CheeOiam  y.  Sampson,  4  T.  B.,  318 ;  TeaU 
Y.  Barton,  40  Barb.,  137 ;  Caikms  y.  Barger,  44  id.,  424.) 
A  coYenant  of  qniet  enjoyment  only  applies  to  title,  (8 
Hill,  330;  8  Duer,  464;  Anon.  Loflfc.,  460 ;  3T.B.,  584;  19 
C.  B.,  K  S.,  246). 

Bapallo,  J.    This  case  appears  to  haYe  been  Yery  fully 
considered  at  the  General  Term ;  and  we  ooncur  in  the  con- 
clusion there  arriYed  at.    The  judge,  for  the  purposes  of  the 
trial,  charged  the  jury,  in  substance,  that  it  was  the  dnty  of 
Hand— Vol.  VL        16 
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the  defendant  to  proceed  with  diligence,  after  the  occurrence 
of  the  fire,  to  put  on  the  roof  and  save  the  plaintiff's  property 
from  the  storms,  and  that  he  was  liable  to  pay  the  damage 
caused  by  any  improper  delay  in  so  doing.  Unless  the  law 
devolved  this  duty  on  the  defendant,  by  reason  of  his  demise 
to  the  plaintiff  of  the  lower  floors,  or  by  reason  of  his  owner- 
ship of  the  residue  of  the  building,  this  charge  cannot  be 
sustained.  The  jury  were  not  limited  to  an  inquiry  into  the 
alleged  misfeasance  of  the  defendant  in  making  the  repairs 
after  he  began  to  do  so,  or  into  the  alleged  promise  made  by 
him  subsequently  to  the  fire,  both  of  which  allegations  were 
controverted ;  but  they  were  positively  instructed,  as  mattei 
of  law,  that  it  was  his  duty,  immediately  after  the  occurrence 
of  the  fire,  to  proceed  with  due  diligence  to  put  on  the  roof, 
and  that  he  was  liable  in  damages,  if  he  neglected  to  do  so. 
The  fire  took  place  on  the  1st  of  February.  At  that  time,  one 
Trenor  was  lessee  of  the  upper  part  of  the  building,  and  he 
continued  to  be  such  tenant,  and  to  pay  rent,  until  after  the 
repairs  were  completed.  The  repairs  were  begun  on  the  19tb 
February.  The  plaintiff  occupied  the  rooms  under  Trenor^e 
and  the  basement.  The  lease  to  the  plaintiff  contained  no 
covenant  on  the  part  of  the  landlord  to  repair,  but  did  contain 
a  stipulation  that,  if  the  premises  should  be  so  damaged  by 
accidental  fire  as  to  make  them  untenantable  for  more  than 
thirty  days,  the  rent  should  cease,  at  the  option  of  the  plain- 
tiff, until  the  same  should  be  repaired. 

It  is  not  claimed  that,  if  the  plaintiff  had  been  the  lessee 
of  the  entire  building,  the  defendant  would  have  been  under 
any  obligations  to  repair ;  there  being  no  covenant  on  his  part 
so  to  do.  It  is  well  settled  that  there  would  have  been  no 
such  obligation.  But  it  is  claimed  that,  in  this  case,  the  duty 
arose  from  the  fact  that  the  plaintiff's  premises  were  rendered 
imtenantable  by  reason  of  damage  to  a  part  of  the  building 
not  occupied  by  him,  and  which  served  as  a  protection  to  hie 
premises,  and  that  there  was  an  implied  covenant  that  such 
protection  should  continue,  and  also  that,  independently  of 
any  obligation  resulting  from  the  lease,  the  defendant,  ae 
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owner  of  the  part  of  the  building  not  occupied  by  the  plain- 
tiff, was  bound,  according  to  the  maxim,  ^'  sic  tUere  tuo  ut  alie- 
nwn,  non  loddcLs^^^  to  keep  his  own  part  of  the  premises  in  such 
condition  as  to  prevent  injury  to  the  plaintiff's  premises. 

In  so  fisur  as  the  plaintiff's  claim  rests  upon  the  supposed 
obligation  of  the  defendant  as  lessor,  it  has  no  foundation  in 
principle.  When  a  building  has  been  injured  by  fire,  the 
landlord  cannot  be  compelled  to  rebuild  or  repair  it  for  the 
benefit  of  his  tenant,  unless  he  has  so  covenanted.  And  be 
owes  no  greater  obligation  to  one,  the  use  of  whose  tenement  is 
impaired  in  consequence  of  the  fire,  than  to  one  whose  premises 
are  destroyed,  or  directly  injured  by  it.  The  doctrine  con- 
tended for  by  the  respondent  was  once  broached  in  the  case  of 
Pomfret  v.  Rioroft  (1  Wm's.  Saunders,  p.  822,  4th  ed.),  where 
Raikstobd,  J.,  expressed  the  opinion,  that  ^'  if  a  man  demise 
by  deed  a  middle  room  in  a  honse^  and  afterward  will  not 
repair  the  roof^  whereby  the  lessee  cannot  enjoy  the  middle 
room,  an  action  of  covenant  lies  for  him  against  his  lessor." 
But  the  judgment  in  the  case  in  which  that  opinion  was 
expressed  was  reversed  in  the  Exchequer  chamber  (1  Saund., 
323) ;  and  Bargeant  WiUiams,  in  his  note  (1  Saund.,  322), 
considered  that  the  principle  of  that  case  establishes  that 
without  an  agreement,  the  landlord  would  not  be  bound  to 
repair  the  roof,  nor  subject  to  an  action  for  not  doing  so,  but 
that  the  tenant  might  himself  repair  the  roof  as  incident 
to  the  demise.  The  authorities  upon  which  this  opinion  of 
Bainsfosd,  J.,  was  supposed  to  have  been  founded  are  disap- 
proved in  1  Salkeld,  361,  and  are  explained  in  note  1  above 
cited.  See  also,  the  dissenting  opinion  of  Twtsdek,  J.,  in 
the  above  case,  which  was  considered  by  Saukdbbs  the  better 
opinion,  and  which  was  sustained  by  the  Court  of  Exchequer 
Chamber. 

The  case  of  Oraves  v.  Berdom  (26  N.  Y.,  498),  cited  by 
the  respondent,  holds  that  a  tenant  was  not,  even  before 
the  act  of  1860  (chapter  345),  bound  to  pay  rent  where  he  had 
no  term  in  the  land,  but  only  in  rooms  in  a  building,  and  the 
support  of  his  rooms,  as  well  as  the  rooms  themselves,  were 
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destroyed  by  fire.  Such  was  not  the  case  here ;  but  if  it 
were,  that  case  only  goes  to  the  liability  of  the  tenant  for 
rent,  and  does  not  hold  that  the  landlord  wonld  be  liable  in 
damages,  if  he  neglected  to  restore  the  support. 

The  second  ground  upon  which  the  respondent  seeks  to 
sustain  the  charge  is  equally  untenable.  Independently  of 
the  objection  that  Trenor,  the  tenant  of  the  upper  part  of  the 
building,  was  the  only  party  liable  for  any  misuse  of  that 
part,  at  least  firom  the  1st  of  February  to  the  19th,  when  the 
landlord  entered  to  make  the  repairs,  the  maxim  ^sic  utere 
tuo^  etc.,  cannot  be  invoked  in  support  of  this  charge.  The 
judge  mstructed  the  jury  that  it  was  the  duty  of  the  defend- 
Ant  to  proceed  with  due  diligence,  after  the  fire,  to  put  on  the 
roof  and  save  the  defendant's  property  from  the  storm.  The 
jury  were,  by  the  charge,  authorized  to  compensate  the  plain- 
tiff for  the  damage  caused  by  the  simple  omission  of  this  sup- 
posed du<y,  and  the  consequent  want  of  protection  to  the 
plaintiff's  j^i-emises  from  the  weather.  The  jury  were  not 
c<»ifined  to  injuries  resulting  from  acts  done  on  the  defend- 
ant's premises^  or  firom  negligence  in  the  process  of  making 
die  repairs,  or  from  any  use  made  by  the  defendant  of  his 
own  part  of  the  premises,  or  from  injury  camaed  by  any  struc- 
ture in  that  part  of  the  premises.  It  is  to  such  cases  that  the 
maxim  applies.  A  man  has  no  right  so  to  construct  his  build- 
ing, or  to  allow  it  to  be  in  such  a  condition  as  to  eavse  the 
water  which,  falls  upon  it  to  fiow  upon  his  neighbor's  premi- 
aes ;  he  is  bound  to  protect  his  neighbor  a^inst  injury  caused 
by  his  own  structures  or  i-esulting  from  his  use  of  his  own 
property.  Sut  in  the  absence  of  a  contract,  there  is  no  x>rin- 
eiple  tqpon  which  he  can  be  held  bound  to  erect  any  structure 
for  the  purpose  of  protecting  his  neighbor  from  the  inclem- 
ency of  the  weather,  or  to  replace  any  structure  upon  his 
own  premises  which  has  been  destroyed,  because  while  it 
existed  it  afforded  such  protection.  There  is  no  ground, 
therefore,  upon  which  the  defendant  can  be  held  liable  for  the 
simple  omission  to  protect  the  plaintiff's  property  by  replac- 
ing the  roof.    The  plaintiff  had  the  right  to  remove  from  the 
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premises  and  cease  paying  rent  till  they  were  repaired ;  but 
he  had  no  right  to  compel  the  defendant  to  protect  him  in 
remaining  with  his  goods  in  liie  bnildiug  in  its  exposed 
condition. 

The  judgment  of  the  General  Term  and  the  order  granting 
a  new  trial  must  be  affirmed,  and  judgment  absolute  entered 
against  the  plaintiff  pursuant  to  his  stipulation,  with  costs. 

All  concurring  except  Allen,  J.,  who,  not  having  heard 
the  argument,  did  not  vote. 

Judgment  accordingly.  j/^ 


Mabt  D.  Sloan,  Respondent,  v.  The  ISisw  Yobk  Obntbal 

Bailboad  Company,  Appellant. 

In  an  action  against  a  railroad  corporation  to  recover  for  ii^juries  to  the 
plaintiff,  a  passenger,  the  defendant's  track  superintendent  being  asked, 
on  his  cross-examination  by  the  plaintiff,  if  he  had  not  stated  that  he  was 
not  to  blame  for  the  accident,  and  that  he  conld  not  get  ties  or  materials 
to  repair  the  road,  answered  that  he  had  no  reooUeotion  of  sooh  statement 
Afterward  a  witness  called  by  the  plaintiff,  was  permitted,  against  the 
objection  of  the  defendant,  to  answer  the  following  question :  '*  Will  you 
state  what  yon  heard  Townsend  (the  superintendent)  say  on  Sunday 
morning  about  the  track,  and  about  hfs  application  for  materiBls  to  put 
it  in  order,  and  what  was  said  to  him  that  drew  it  out  ?**— J3afc2,  that  the 
question  was  proper  as  affecting  Townsend's  credibUity,  he  having  testi- 
fied that  the  road  was  in  good  order  at  that  point 

In  showing  inconsistent  statements  out  of  court,  I3ie  usual  form  is  to  ask 
Ihe  precise  question  put  to  the  principal  witness,  whose  credibility  is 
attacked;  but  the  practice  in  this  respect  is  to  some  extent  under  the 
control  and  discretion  of  the  court. 

In  such  an  action,  a  question  put  to  the  attendant  of  the  plaintiff,  as  to  how 
fiir  the  plaintiff  Was  able  to  help  herself,  and  at  what  point  she  required 
assistance  to  do  what  was  necessary  to  be  done,  called  for  facts,  and  not 
mere  opinion,  and  was  not  objectionable. 

The  question  to  the  attending  physician  of  the  plaintiff,  whether  she  had 
the  venereal  disease  while  under  his  c&rey^Rddf  properly  excluded. 

(Cause  was  argued  February  17th,  and  decided  March  21st,  1871.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  Seventh  difitrict,  ordered  upon  a  ver- 
dict for  the  plaintiff  found  at  the  Cayuga  circuit. 

Thifl  was  an  action  brought  to  recover  damages  the  plaintiff 
<daimed  to  have  sustained  from  injuries  through  the  negli- 
gence and  carelessness  of  the  defendant,  in  not  keeping  its 
road  in  a  safe  and  proper  condition,  and  in  carelessly  and  neg- 
ligentlrrmming  its  care  upon  such  road.  The  plaintiff  pur- 
chased  a  passenger  ticket  at  Fort  Plain  for  Canandaigua,  and 
while  in  the  cars  on  her  way,  the  car  in  which  she  sat  was 
thrown  down  an  embankment,  inflicting  serious  and  incura- 
ble injuries  upon  her.  The  accident  was  caused  by  the 
breaking  of  a  short  rail  on  a  curve,  and  by  the  alleged 
unsoimd  condition  of  the  ties.  The  jury  rendered  a  verdict 
for  the  plaintiff  for  $12,000  damages. 

Certain  exceptions  to  the  admission  and  exclusion  of  evi- 
dence taken  by  the  defendants,  are  sufficiently  stated  in  the 
opinion  of  the  court. 

J.  H.  CoXj  for  appellant. 

H.  F.  SbwUmdy  for  respondent. 

Chxjsoh,  Ch.  J.  Several  exceptions  were  taken  upon  the 
trial,  and  are  presented  to  this  court  for  review. 

The  witness  Townsend,  who  was  the  trackmaster  of  the 
defendants,  had  given  evidence  in  relation  to  repairs  which  he 
had  made  at  the  point  of,  and  immediately  adjacent  to,  the 
place  of  the  accident,  and  tending  to  establish  that  the  track 
was  in  good  condition.  On  cross-examination,  he  was  asked, 
in  various  forms,  if  he  did  not  state,  in  the  presence  of  differ- 
ent individuals,  in  substance,  that  he  was  not  to  blame  for  the 
accident,  and  that  he  could  not  get  ties  or  material  to  fix  it ; 
to'which  the  witness  answered,  that  he  had  no  recollection  of 
any  such  conversation. 

The  plaintiff  then  called  one  of  the  persons  referred  to,  and 
put  to  him  the  following  question : 
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"  Will  you  state  what  you  heard  Townsend  say,  on  Sunday 
morning,  about  the  track,  and  about  his  application  for  mate- 
rials to  put  it  in  order,  and  what  was  said  to  him  that  drew 
him  out  ?" 

• 

This  was  objected  to  as  immaterial,  and  also  on  the  ground 
that  the  precise  question  should  be  put  to  this  witness  which 
was  put  to  Townsend.  The  objection  was  overruled  and  an 
exception  taken,  and  it  is  claimed  that  this  ruling  was  error. 

We  think  it  was  competent  to  contradict  Townsend  for  the 
purpose  of  affecting  his  credibility,  as  he  had  testified  to  facts 
somewhat  inconsistent  with  the  statement  proposed  to  be 
proved.  He  had  testified,  substantially,  that  the  road  was  in 
good  order  at  the  place  of  the  accident,  and  the  statement 
implied,  at  least,  that  it  was  not  in  good  order  in  consequence 
of  the  failure  of  the  company  to  furnish  materials.  This 
precise  point  was  decided  in  Wheeler  v.  The  same  defendants 
(not  reported),  in  an  action  for  an  injury  occurring  at  this 
accident.  It  was  competent  only  as  impeaching  evidence,  and 
the  court  so  instructed  the  juiy  in  the  charge. 

The  objection  as  to  the  form  of  the  question  involves  a  point 
not  very  definitely  settled.  It  is  competent,  for  the  purpose 
of  impeachment,  to  prove  that  a  witness  has  made  statements 
out  of  court  in  conflict  with  his  evidence  in  court  upon  a  mate- 
rial question  in  the  case. 

To  lay  the  foundation  for  contradiction,  it  is  necessary  to  ask 
the  witness  specifically  whether  he  has  made  such  statements ; 
and  the  usual  and  most  accurate  mode  of  examining  the  con- 
tradicting witness,  is  to  ask  the  precise  question  put  to  the 
principal  witness.  Otherwise,  hearsay  evidence,  not  strictly 
contradictory,  might  be  introduced,  to  the  injury  of  the  par- 
ties, and  in  violation  of  legal  rules.  But  the  practice  upon 
this  subject  must  be,  to  some  extent,  imder  the  control  and 
discretion  of  the  court.  It  is  important  that  the  jury  should 
understand  that  such  evidence  is  collateral,  and  not  evidence 
in  chief;  and  the  witness  sought  thus  to  be  impeached  should 
have  an  opportunity  of  making  explanation,  in  order  that  it 
may  be  seen  whether  there  is  a  serious  conflict,  or  only  a  mis- 
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underBtanding  or  miBapprehension ;  and  for  the  purpose  of 
elidtiiig  the  real  trnth^  the  court  may  vary  the  strict  course 
of  examioation. 

In  this  case,  the  question,  although  not  the  precise  one  put 
to  the  principal  witness,  did  direct  the  attention  of  the 
impeaching  witness  to  the  time  and  place  and  subject,  and 
the  answer  was  substantially  a  contradiction  of  the  statement 
of  the  principal  witness. 

There  was  no  substantial  error  committed  in  the  form  of 
the  question,  and  no  injury  could  have  resulted  from  the  evi- 
dence given. 

The  question  put  to  the  female  attendant,  how  far  the 
plaintiff  helped  herself,  and  at  what  point  she  required  assist- 
ance to  do  what  was  necessary  to  be  done,  called  for  &cts, 
and  not  mere  opinion,  and  was  not  objectionable. 

It  is  also  objected  that  the  physician's  bill  was  not  proved 
by  legal  evidence.  When  the  attending  physician  was  on  the 
stand,  he  was  asked  by  the  defendant's  counsel  the  amount 
of  his  bill  against  the  plaintiff,  to  which  he  answered  that  he 
could  not  tell,  that  his  partner  attended  to  that.  Hie  part- 
ner was  called  and  proved  the  amount  of  the  bill  under 
objection,  which  is  claimed  to  be  error.  The  evidence  upon 
this  point  was  not  as  full  and  explicit  as  is  desirable,  biit  it 
might  be  inferred  from  the  evidence  of  both  witnesses  that 
the  partner  kept  the  accounts,  making  such  charges  as  the 
attendiitg  physician  directed,  and  that  the  charges  thus 
directed  amounted  to  the  sum  named.  Some  evidence  was 
also  given  of  the  time  during  which  the  physician  attended 
the  plaintiff,  and  something  also  of  the  nature  of  his  services, 
from  which  it  might  be  inferred  that  the  bill,  $266.50,  was 
not  extravagant.  I  do  not  think  there  was  any  substantial 
error  committed  in  this  respect,  and  if  there  had  been,  we 
should  not  feel  justified  in  reversing  the  judgment  and  order- 
ing a  new  trial,  if  the  plaintiff  consented  to  deduct  the 
amount  from  the  judgment. 

The  only  remaining  point  urged  by  the  defendants'  counsel 
was  the  decision  of  the  court  sustaining  the  objection  to  the 
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qaestion  to  Dr.  Eice,  whether  the  plaintiff  had  the  venereal 
disease  while  under  his  care  m  a  physician.  We  think  this 
was  pri\rileged  under  the  statute.  The  question  did  not  in 
terms  ask  for  any  communication  from  the  plaintiff,  but  it  was 
an  inquiry  as  to  the  existence  of  a  disease  which  the  plaintiff 
had  while  under  the  care  of  the  witness  as  a  physician. 

The  presumption  is,  from  the  question,  that  he  learned  it 
as  a  physician  for  the  purpose  of  prescribing.  The  question 
itself  implies  it.  To  require  the  plaintiff  to  make  the  pre- 
liminary inquiry  whether  he  learned  the  fact  for  the  purpose 
of  prescribing  would  in  effect,  if  the  fact  existed,  have 
deprived  the  plaintiff  of  the  protection  of  the  statute.  It 
would  have  proved  the  fact  indirectly,  which  might  be  as 
injurious  as  if  proved  legitimately.  The  case  does  not  dis- 
close whether  the  evidence  was  excluded  under  the  statute, 
or  on  account  of  its  remoteness ;  but  that  it  was  properly 
excluded  there  is  no  doubt. 

Th«  case  was  tairlj  submitted  to  the  jury  on  the  facts,  and 
as  there  was  no  error  in  law  committed,  the  judgment  must 
be  affirmed. 

All  concur  except  Peokh  ah  and  Andbbws,  J  J.,  not  voting. 

Judgment  affirmed. 


Lajjba  Bbqua,  as  administratrix,  etc.,  Bespondent  v.  The    iHJlIi. 

City  of  Boohbsteb,  Appellant.  }i2i  im 

45    129 
A  municipal  charter  provided,  that  "whenever  any  street  or  alley  shall        leo   12S 

have  been  opened  to,  or  used  as  snch  by,  the  public,  for  the  period  of  five 

yetfs,  the  same  diall  thereby  become  a  street  or  alley  for  all  purposes." 

IpsofactOy  by  this  enactment,  as  an  acceptance,  an  aUey  so  used,  which 

had  been  open  to  the  public  nse  for  over  twenty  years  and  the  private 

right  in  it  given  to  the  public,  became  one  of  the  public  ways  of  the  city. 

No  formal  act  of  acceptance,  other  than  the  acceptance  of  this  charter 

containing  soeh  section,  was  needed. 

An  excavation  was  made  in  a  street,  by  the  authorities  of  the  city  of 
Rochester,  so  as  to  cause  an  abrupt  descent  from  a  public  alley  to  the 
street,  and  render  egress  from  the  alley  inconvenient,  and  not  free  from 
danger. — Eeldj  that  the  city  was  bound  to  remedy  this  evil.  The  power 
conferred  upon  them  to  superintend  the  streets,  imposed  a  duty  to  exer- 
cise the  power  in  necessary  cases. 

If,  in  such  case,  the  excavation  has  been  bridged  by  a  volunteer,  and  the 
Haxi>— Vol.  VI.       17 
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city  allows  the  bridge  to  remain  there  for  years,  it  makes  it  its  own  and 

must  keep  it  in  repair. 
Where  the  iqjury  to  the  plaintiff  at  the  bridge  was  caused  by  the  removal 

of  planks  from  it,  by  unknown  persons, — Heldy  in  his  action  against  the 

city  to  recover  for  such  injuries,  that  no  actual  notice  to  the  city  of  the 

defect  was  necessary,  when  ample  time  had  elapsed  after  the  removal, 

to  render  it  notorious. 
Sufficient  time,  however,  must  elapse  in  such  cases,  to  give  constructive 

notice  to  the  authorities,  or  they  must  have  actual  notice. 
A  general  exception  to  all  the  charge  so  far  as  it  did  not  conform  to  several 

written  requests  previously  handed  up  is  unavailing. 

(Argued  February  16, 1871,  and  decided  March  21, 1871.) 

Appeal  frOm  the  judgment  of  the  late  General  Term  of  the 
Supreme  Court,  in  the  Seventh  district,  ordered  upon  a  ver- 
dict for  the  plaintiff,  at  the  Monroe  circuit. 

This  was  an  action  to  recover  damages  for  the  negligence 
of  the  defendant,  in  permitting  a  bridge  to  continue  out  of 
repair.  The  bridge  was  situated  opposite  the  head  of  an  alley 
which  led  into  Clark  street,  in  Rochester,  and  was  within  the 
line  of  the  street.  This  alley  was  in  a  thickly-populated  part 
of  the  city,  and  was  several  feet  higher  than  the  street,  and 
gradually  sloped  down  to  it ;  a  gutter  was  formed  in  Clark 
street,  by  cutting  down  abruptly  the  ground  near  the  inter- 
section of  the  alley  with  the  street,  which  gutter  was  covered 
by  the  bridge  in  question.  The  plaintiff  drove  along  the 
alley,  and  in  crossing  the  bridge,  one  of  the  wheels  of  his 
wagon  went  down  into  an  opening  in  the  bridge,  caused  by 
the  removal  of  a  plank  or  planks,  and  he  was  thrown  to  the 
ground,  and  sustained  severe  injuries. 

The  bridge  was  not  built  by  the  city  authorities,  but  placed 
there  by  some  volunteer,  some  years  before  the  accident.  It 
did  not  appear  by  whom  the  missing  plank  had  been  removed, 
but  that  it  had  been  gone  two  or  three  weeks. 

The  circumstances  as  to  the  dedication  of  the  alley  are 
sufficiently  stated  in  the  opinion. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $500. 

£!.  A.  JSaymondy  for  the  appellant.  Having  a  discretion- 
ary power  as  to  improvements  in  public  streets,  the  city  is  not 
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liable  for  injuries  incident  to  the  exercise  of  such  discretion. 
{Matter  of  Furman  street j  17  Wend.,  649 ;  Graves  v.  O^j 
2  HiU,  466 ;  Wilson  v.  Mayor  of  Nev)  York,  1  Denio,  596  ; 
RaddiffY.  Mayor  of  Brooklyn,  4  N.  Y.,  195 ;  WaddeU  v. 
Mayor  of  New  York,  8  Barb.,  95 ;  Smith  v.  Corp(rrati(m  of 
Washington,  20  How.  U.  S.,  135 ;  Fish  v.  Mayor  of  Roch- 
ester,  6  Paige,  268.)  That  knowledge  or  notice  to  one 
alderman  was  not  notice  to  the  corporation.  {FuUon  Bank 
V.  N.  Y.  <&  S.  Canal  Co.,  4  Paige,  127 ;  FameU  Fotmdry 
V.  Dart,  26  Conn.,  376 ;  Olcott  v.  Tioga  R.  R.  Co.,  27  N. 
T.,  546 ;  Bank  v.  Davis,  2  Hill,  461,  463.) 

George  E.  Ripsom,  for  the  respondent. 

FoLOEK,  J.  "We  have  no  difficulty  in  holding,  with  the 
learned  judge  who  presided  at  the  circuit,  that  no  such  state 
of  facts  had  been  shown,  when  the  plaintiff  rested,  as  would 
warrant  him  in  taking  from  the  jury,  and  disposing  as  a  ques- 
tion of  law,  of  the  defendant's  proposition  that  contributory 
negligence  was  imputable  to  the  plaintiff.  The  only  circum- 
stance which  would  at  all  have  justified  that  course  was,  that 
the  plaintiff  had  been  shown  to  have  imperfect  eyesight. 
Snt  it  was  not  so  Imperfect  but  that  he  coxQd  and  did  drive 
through  other  streets  of  the  city,  with  a  reasonable  assur- 
ance of  safety.  He  was,  then,  within  the  rule  laid  down  in 
Davenport  v.  Ruokman  (37  N.  Y.,  568). 

We  are  of  the  opinion,  too,  that  the  alley  in  question  was 
a  public  alley,  and  that  the  city  was  so  far  bound  to  keep  it 
in  repair  as  that  access  to  Clark  street  from  it  should  not  be 
dangerous  to  the  individual.  The  proof  was  ample  that  more 
than  twenty  years  before  this  accident,  originated  a  dedica- 
tion of  this  alley  to  the  public,  and  that  it  was  opened  to  the 
public  use,  and  was  in  feet  used  by  the  public. 

All  exclusive  private  right  in  it  was  offered  to  the  public. 
It  was  a  public  alley  by  dedication,  except  so  far  as  that  there 
was  no  formal  act  of  acceptance  of  it  by  the  public  authorities, 
and  it  maybe,  not  enough  to  show  a  clear  intent  on  the  part  of 
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the  authoritieB  to  accept  and  enjoy,  as  such,  the  easement  pro- 
posed to  be  dedicated.  (See  Holdane  v.  Trustee^  etc.,  21 
N.  Y.,  474 ;  BisseU  v.  iT.  Y.  Central  JR.  R.^  23  id.,  64.) 
But  the  inchoate  dedication  had  never  been  rescinded. 

In  this  state  of  things,  the  amended  charter  of  the  defend- 
ants, given  and  accepted  in  1861,  came  in.  By.  its  156th  sec- 
tion it  is  provided  that  "  whenever  any  street,  alley  or  lane 
shall  have  been  opened  to  or  used  as  such  by  the  public  for 
the  period  of  five  years,  the  same  shall  thereby  become  a 
street,  alley  or  lane  for  all  purposes,  and  the  said  common 
council  shall  have  the  same  authority  and  jurisdiction  over^ 
and  right  and  interest  in  the  same,  as  they  have  by  law  over 
the  streets,  alleys  or  lanes  laid  out  by  it."  It  is  evident  that 
this  section  was  designed  to  cover  the  case  of  just  such  an 
alley  as  this ;  an  alley  which  bad  been  opened  to  the  public, 
or  used  by  it,  for  five  years,  though  the  public  authorities  had 
not  with  definiteness  indicated  an  extension  of  authority  and 
jurisdiction  over  it. 

As  this  alley  had  been  open  \x>  the  public  use  for  over 
twenty  years,  surrendered  by  the  owners  of  the  fee,  the  private 
right  in  it  as  property  given  to  the  public,  and  so  far,  gone 
from  the  individual,  it  came  within  the  operation  of  this  seo- 
tion^  and  ipmfacto^  by  the  enactment  and  acceptance  of  this 
amended  charter,  this  alley,  as  early  as  1861,  became  one  of 
the  public  ways  of  the  dty.  No  formal  act  of  acceptance 
other  than  the  acceptance  of  this  charter  with  this  section  in 
i^  was  needed. 

We  have  been  referred  to  I£cManni%  v.  Buder  (49  Barb., 
179).  We  do  not  conflict  with  the  decision  in  that  case,  in 
holding  that  section  156  makes  this  alley,  for  the  purposes  of 
this  case,  a  public  way.  That  decision  holds  that  this  section 
cannot  retroact  so  as  to  affect  private  vested  rights.  There 
is  no  such  question  before  us.  All  exclusive  private  rights  in 
this  alley  have  ceased.  For  more  than  twenty  years  it  had 
been  marked  out  and  f>roffered  for  public  use,  and  been  more 
or  less  used  by  the  public ;  so  that  by  the  provisions  of  the 
act  of  1861  this  alley  was,  in  1864,  the  property  of  the  city 
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for  public  use,  and  in  its  care  and  custody,  without  contraven- 
ing any  exclusive  private  or  vested  right.  It  may  well  be, 
that  section  156  cannot  have  a  retroactive  effect,  so  as  to 
operate  adversely  upon  private  vested  rights.  But  where 
public  rights  alone  are  concerned,  where  the  private  right  to 
the  fee  has  been  surrendered  by  dedication  to  the  public, 
where  general  use  has,  for  more  ^an  twenty  years,  recc^ized 
and  adopted  the  gift,  though  no  act  of  the  public  authorities 
has  formally  accepted  the  donation,  this  section  does  move, 
instead  of  such  act  of  formal  acceptance,  and  does  by  its  force, 
declare  and  make  the  street,  alley,  or  lane,  the  property  of  the 
city,  in  trust  for  the  public.  The  section  comes  in  place  of 
the  «sual  formal  act  of  acceptance  by  the  public  authorities,  to 
receive  and  adopt  for  legaUzed  public  use,  and  place  under 
puUic  cBfe  and  control,  that  which  has  been  by  the  private 
owner  devoted  to  the  public  It  may  not  affect  a  private 
right,  if  such  exists,  but  it  may  make  good  a  gift  thereof. 

The  city  had  then,  before  this  accident,  taken  control  of  this 
alley,  and  of  Clark  street  into  which  it  ran.  The  city  was 
then  under  the  duty  not  only  of  not  interrupting  or  making 
unsafe  the  passage  of  the  citizen  from  this  alley  into  this 
street,  but  was  bound  so  to  shape  any  improvement  of  Clark 
street,  as  that  people  could  continue  to  use  the  alley.  By  the 
charter  of  the  defendant,  its  conmion  cotmcil  were  the  com- 
missioners <3i  highways  for  the  city,  and  as  such,  had  the  care 
and  superintendence  of  the  streets  and  alleys  therein,  and 
were  charged  with  the  duty  of  their  preservation  and  repair. 
(Laws  of  1861,  p.  817,  §  166.) 

They  were  the  agents  of  the  city,  and  through  them  the 
city  was  boiQid  to  exert  the  power  conferred,  so  that  no  harm 
should  come  to  the  individual.  {Conrad  v.  ViUage  of  Ithaca^ 
16  N.  Y.,  168,  and  note.) 

And  though  there  may  have  been  nothing  in  the  condition 
of  the  alley  itself  calling  for  the  action  of  the  common  coun- 
cil, or  which,  neglected  by  it,  would  render  the  city  liable, 
it  TA  certain  that,  having  assumed  the  active  control  of  Clark 
street,  and  by  grading  and  excavation  upon  it,  by  cutting 
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down  at  the  mouth  cf  this  alley  so  as  to  make  an  abrupt 
descent,  having  rendered  the  egress  from  the  alley  on  to  that 
street  so  far  inconvenient  as  to  be  not  free  from  danger,  the 
city  was  bound  to  amend  that  evil.  This  was  not  a  matter 
of  discretion ;  the  power  given  was  not  merely  permissive. 
The  power  conferred  imposed,  a  duty  to  exercise  the  power, 
in  a  case  of  need.  This  would  be  so,  were  not  the  language 
of  the  charter  mandatory.  {Stitson  v.  The  Mayor^  eto.y  5 
Seld.,  168 ;  Laws  of  1861,  p.  291,  §  84 ;  id.,  p.  317,  §  166.) 
Besides,  it  was  something  which  was  created  by  the  act  of 
the  city,  in  the  grading  down  of  Clark  street ;  so  that  the 
alley,  being  also  under  its  care,  the  duty  of  remedying  the 
immediate  consequence  of  its  act  was  incumbent  upon  it. 
The  readiest  remedy,  perhaps,  was  a  bridge  over  the  gutter  at 
the  edge  of  the  sidewalk.  Though  there  is  not  positive 
proof  to  that  effect,  there  is  testimony  from  which  the  jury 
might  have  inferred  that  this  method  was  adopted  and  the 
bridge  put  there  by  the  city.  If  so,  it  was,  beyond  doubt, 
bound  to  keep  it  in  repair,  and  was  liable  for  an  injury 
resulting  from  a  neglect  to  do  so.  But  if  a  volunteer 
instead  of  the  city  had,  seeing  the  need  of  it,  put  the  bridge 
there ;  after  it  was  placed  there,  and  by  the  city  allowed  to 
remain  for  years,  did  it  not  adopt  it  and  make  it  its  own  ? 
Permitting  it  to  remain,  as  a  usual  and  suitable  means  of 
overcoming  the  difficulty  it  had  caused,  did  it  not  invite  the 
citizen  to  use  it,  and  did  not  the  city  thus  come  under  the 
duty  that  he  should  use  it  with  safety}  In  our  judgment  it 
did.  {State  v.  Cromfpton^  2  N.  H.,  613 ;  AngeU  on  High- 
ways, §  257 ;  Seacock  v.  Sherman^  14  Wend.,  68 ;  Dygert  v. 
Schenckj  23  id.,  446, 449-461.)  So  the  bridge,  whether  origi- 
nally placed  there  by  the  corporate  authority,  or  by  one  volun- 
teering to  do  that  which  that  authority  ought  to  have  done, 
became  the  property  of  the  city.  In  the  first  instance,  plainly 
enough.  In  the  second  instance,  by  acquiescence  in  its  being 
laid  there,  by  adopting  it,  by  receiving  it  as  a  gift,  in  kind  as 
it  would  take  and  accept  a  street  by  dedication  of  the  owner 
of  the  land.    And  in  the  one  case  as  in  the  other,  being 
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bonnd  after  acceptance  to  keep  it  in  condition  for  safe  passage 
over  it.  {Batty  v.  Dvaabv/ry^  24  Vt.,  155  ;  Angell  on  High- 
ways, §  267.) 

The  defect  in  this  bridge,  through  which  the  plaintiff 
received  his  injury,  was  not  one  resulting  from  the  wear  and 
tear  of  ordinary  use,  or  from  natural  decay.  It  seems  to 
have  been  the  removal  of  one  or  two  planks  from  it  by  the 
willful  act  of  some  person  unknown.  The  point  was  made 
on  this  state  of  facts,  that  the  city  was  not  liable  for  any  result- 
ing injury  to  an  individual,  unless  there  wa£  shown  to  have 
been  express  notice  to  the  city  of  the  existence  of  the  defect. 
We  cannot  so  hold.  It  has  been  held  in  this  court.  {Qriffin 
V.  ITie  Mayor^  5  Seld.,  456),  that  where  injury  occurred 
to  an  individual,  in  a  street  of  a  municipality,  by  the  placing 
in  it,  by  persons  not  in  municipal  employment,  of  obstruc- 
tions, in  violation  of  an  ordinance  forbidding  such  act,  that 
the  corporation  was  not  liable  when  notice  of  such  obstruction 
waB  not  shown  to  have  been  received  by  its  officers.  A  dis- 
tinction seems  to  have  been  taken  between  the  case  of  a  street 
out  of  repair  by  the  act  of  a  third  party,  and  an  obstruction 
placed  in  the  street  by  such  party  in  violation  of  an  ordinance. 
For  HuUon  v.  The  Mayor ^  etc.  {ettpra)y  was  cited  with  appro- 
val«  which  was  a  case  where  an  excavation  had  been  made  in 
a  public  street  by  a  third  party,  and  the  defendants  had  neg- 
lected to  have  it  filled  again.  It  is  true  that  such  excavation 
had  been  begun  with  the  assent  of  the  defendant,  and  so  it 
may  have  been  considered  that  knowledge  of  the  excavation 
in  the  defendant  could  be  presumed,  or  that  there  was  a  duty 
on  it  to  watch  what  was  done  by  its  assent,  so  that  it  should 
not  be  left  unfinished  and  dangerous. 

We  should  not  hold  that  a  municipal  corporation  is  liable 
for  an  injury  resulting  from  a  defect  in  a  public  way,  when 
such  defect  is  from  the  williul  act  of  some  person  without 
authority,  and  the  injury  has  followed  close  upon  the  unau- 
thorized act.  But  if  between  the  doing  of  the  willful  act,  and 
the  befalling  of  the  injury,  there  has  elapsed  such  length  of  time 
as  that  the  defect  in  the  way  has  become  known  and  notori- 
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OU8,  and  there  has  been  full  opportunity  for  the  municipality, 
through  its  agents  charged  with  that  duty,  to  learn  the  exist- 
ence of  the  defect,  we  are  pf  the  opinion  that  it  is  as  much  the 
neglect  of  the  municipality  not  to  have  amended  the  defec- 
tive way,  as  though  the  way  had  fallen  from  repair  by  wdi- 
nary  wear  and  tear,  or  other  natural  cause.  Should  ikere  be 
a  violent  rainstorm  in  the  night-time,  and  by  the  choking  of 
sewers,  theretofore  and  under  reasonably  anticipated  •circum- 
stances sufficient  to  carry  off  the  fallen  water,  a  torretft  be 
turned  across  a  street,  and  it  washed  out,  to  sndi  state  as  that 
injury  occurred  to  some  one  abroad  on  his  travel,  before  the 
working  hours  bad  come  again  in  which  the  damage  could  be 
repaired  or  warned  against,  we  should  not  hold  a  municipality 
liable  for  that  injury.  {Siate  v.  Freyfywtg^  8  Shepley,  408 ; 
and  see  The  People  y.  H.  <b  C.  T.  B.  Co.y  23  Wend., 
354.) 

But  just  as  it  would  be  liable  for  an  injury  happ^iing  thus, 
after  a  reasonable  time  had  elapsed,  in  which  it  could  be  {»re- 
sumed  to  have  become  aware  of  the  peril  in  its  public  streets, 
so  in  our  view,  it  is  liable,  if  after  the  willfbl  act  of  one  not  in 
its  employment  has  made  a  place  of  danger  in  its  highway,  a 
lapse  of  time  has  run  long  enough  in  the  sound  judgment  of  a 
tribunal,  for  it  to  have  learned  of  the  danger,  and  to  have 
removed  it.  {Reed  v.  Northfidd^  13  Pick.,  94-98.)  Express 
notice  of  the  existence  of  the  nuisance  may  be  brought  home 
to  it ;  or  if  the  defect  be  so  notorious  a£  to  be  observable  by 
all,  this  comes  in  the  place  of  express  notice.  {MaAfar^  etc., 
V.  SheffiM,  4  Wall.,  189,  195, 196.) 

In  looking  into  the  facts  in  this  case,  it  is  plain  to  us,  that 
the  defect  in  this  bridge  had  existed  for  some  days  before  the 
accident,  and  was  known  to  many  of  the  inhabitants  of  the 
city.  The  jury  have  found  that  the  existence  of  it,  had  been 
communicated  to  one  of  the  members  of  the  common  council. 
Though  this  would  not,  under  all  circumstances,  be  proof  of 
an  express  notice  to  the  city  of  the  defect  in  the  bridge,  it 
was  proof  of  the  notoriety  of  it. 
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We  think  that  there  is  sufficient  to  bring  the  case  within 
the  altemative  above  put,  and  that  it  was  so  notorions,  as  to 
be  observable  by  all. 

We  are  therefore  of  the  opinion,  that  the  judgment  in  this 
action  must  be  affirmed,  unless  the  appellant  has  shown  us 
such  errors  occurring  on  the  trial,  as  demand  its  reversal. 

The  resolution  of  the  common  council,  proven  from  the 
minutes  of  the  proceedings  of  that  body,  were  properly 
received  in  evidence.  They  were  the  official  acts  of  the  very 
agents  of  the  defendant  who  had  the  care  of  this  alley  and  of 
the  streets  with  which  it  connected.  And  they  were  acts  in 
relation  to  one  of  those  streets,  recognizing  its  existence,  its 
public  use,  adopting  it  as  a  street,  and  ordering  the  very  work 
which  caused  tiie  need  of  this  bridge,  and  was  the  remote 
cause  of  the  accident. 

At  the  close  of  the  proofs,  the  defendant's  counsel  sub- 
mitted to  the  court,  ten  propositions  on  which  he  requested 
the  court  to  charge  the  jnry.  They  vrere  in  writing,  and  sub- 
mitted before  the  charge  was  made.  Without  refusal  to  con- 
form to  the  requests  made,  the  court  proceeded  in  its  charge 
to  the  jnry.  Some  of  these  propositions  were  substantially 
adopted  by  the  learned  judge.  At  the  close  of  the  charge, 
the  defendant's  counsel  excepted  to  it  in  all  the  particulars 
specified  in  those  written  requests, '^so  far  as  the  judge  had  not 
charged  as  requested."  Such  an  exception  is  of  no  avail.  It 
does  not  point  out  in  what  the  counsel  conceives,  that  the 
court  has  erred.  It  gives  no  aid  for  the  correction  of  any 
error,  into  which  a  judge  has  fallen.  ( Walsh  v.  ITdly^  40 
N.  Y.,  556.) 

The  exceptions  specifically  taken  to  the  diarge,  and  relied 
upon  here,  sare  all  answered  by  the  views  of  the  case  which 
we  have  above  expressed. 

The  exception  "to  each  and  eveiy  proposition  in  the  second 
charge  of  the  court  to  the  jury,"  was  too  general  in  form.  It 
did  not  specify  and  point  out  to  the  court  in  what  it  was 
deemed  by  counsel  to  have  erred.  Here  is  a  charge  of  nearly 
eight  printed  folios,  of  several  propositions,  some  of  which 
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are  dearly  correct,  and  are  not  questioned  by  counsel  on  argu- 
ment in  this  court.  Bat  by  his  general  exception  he  left  it  to 
the  judge  to  review  what  he  had  said  to  the  jury,  and  without 
specific  indication  to  discover  in  what  there  was  error.  Such 
a  mode  of  trying  a  cause  is  not  just  to  the  court  or  to  the 
parties,  or  to  abstract  right,  and  it  is  a  salutary  rule  which 
declares  that  an  exception  thus  taken  wiU  not  be  considered 
in  a  court  of  review.  ( WaUh  v.  Kelly y  mpra^  and  cases 
there  cited.) 

There  may  be  instances  in  which  its  application  will  be 
harsh.  But  in  general,  it  is  beneficent.  We  feel  the  less 
hesitation  in  applying  it  in  this  case,  because,  though  the 
charge  in  one  particidar  may  be  open  to  criticism,  it  was,  in 
other  respects,  more  fitvorable  to  the  defendant  than  could 
have  been  demanded,  and  because  we  are  convinced  that  the 
law  and  the  facts  of  the  case  sustain  the  general  verdict  of 
the  jury. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
costs  to  the  respondent. 

All  concur,  except  Allen  and  Andbews,  JJ.,  who,  not 
having  heard  the  argument,  took  no  part. 

Judgment  affirmed,  with  costs  to  the  respondent. 


Jesse  C.  Bowan  and  another,  Bespondents,  v.  Thaddeus 

Hyatt,  Appellant. 

Where  the  defendant,  owning  a  city  lot,  had  authorized  C,  a  broker,  to 
receive  and  communicate  to  him  proposals  for  the  sale  of  it,  and  G.  had 
assumed  to  sell  the  property  to  the  plaintiff,  and  sign  a  binding  contract 
of  sale, — HM,  that  it  was  essential  to  the  validity  of  any  alleged  ratifi- 
cation of  such  sale,  by  letters  of  the  defendant  to  the  plaintiff,  that  they 
must  have  been  written  with  fkill  knowledge  on  the  part  of  the  defendant 
not  only  of  the  contract  the  agent  had  made,  but  also  substantially  how  it 
was  made. 

(Argued  February  20 ;  decided  March  21, 1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  district,  aflEirming  the  judgment 
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for  the  plaintiff  entered  on  the  verdict  of  a  jury  at  the  Kings 
circuit. 

Tliis  is  an  action  brought  to  recover  damages  for  the  breach 
of  a  contract  for  the  conveyance  of  real  estate.  The  defend- 
ant was  the  owner  of  the  property,  and  his  brother  transacted 
his  business,  under  a  full  power  of  attorney.  His  brother  left 
the  property  with  ComeU,  a  broker.  The  defendant,  at  an 
interview  with  Cornell,  refused  to  name  a  price  for  the  pro- 
perty, but  told  the  broker  that,  if  he  had  an  offer,  to  commu- 
nicate with  him.  He  subsequently  wrote  to  Cornell,  naming 
a  price  at  an  average  of  $400  per  lot.  He  went  to  Europe 
shortly  after  the  interview.  Cornell  entered  into  a  contract, 
under  seal,  in  Hyatt's  name,  with  the  plaintiffs,  to  sell  them 
the  whole  property,  at  the  rate  of  $400  per  lot.  Cornell 
wrote  communicating  this  to  the  defendant,  who  never 
received  the  letter.  He  then  saw  one  Case,  who  knew 
defendant's  address,  and  several  letters  passed  between  Case 
and  the  defendant,  by  which  the  latter  was  apprised  th^t  the 
lots  were  sold,  and  of  the  price,  but  no  mention  was  made  of 
any  contract  or  any  binding  obligation  having  been  entered 
into.  The  letters  of  the  defendant  indicated  that  he  was 
satisfied  with  the  price  named ;  but,  when  he  finally  learned 
that  the  broker  had  assumed  to  sign  a  contract  for  him,  he 
at  once  repudiated  the  transaction.  He  had  not  before  under- 
stood that  a  contract  had  been  made. 

The  court  denied  two  several  motions  for  a  nonsuit.  The 
court  chai^d  the  jury  that  Cornell  had  no  original  authority 
to  make  the  contract,  and  that  any  binding  force  it  might 
have  came  from  some  act  on  the  part  of  the  defendant,  ratify- 
ing it.  The  court  finally  left  it  to  the  jury  to  decide,  from 
the  letters  and  evidence,  whether  the  defendant,  knowing  that 
the  sale  had  been  made,  and  that  the  contract  had  been  exe- 
cuted, assented  to  it,  and  thereby  ratified  it. 

Arnbrose  MoneUy  for  the  appellant.  The  law  never  impo- 
ses a  penalty  on  a  party  who,  in  ignorance  of  the  real  facts, 
acts  in  a  manner  consistent  with  his  imperfect  knowledge. 
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This  is  especially  true  where  unauthorized  acts  of  an  agent 
are  sought  to  be  made  obligatory  on  a  principal,  from  his  sup- 
posed flubseqent  ratification.  {NixGn  v.  PcJmer^  4  Seld.,  401 ; 
Seymour  v.  Wyokofy  6  Seld.,  224 ;  Story  on  Agency,  §  243 ; 
Owing  v.  SkMj  9  Peters,  629 ;  Boaoh  v.  OoSj  1  E.  D.  Smith, 
175 ;  BUlmffs  v.  Morrawj  7  California,  171 ;  Dupont  v. 
Werihmum^  10  California,  854 ;  Matthewe  t.  Samittany  23 
IlL,  470 ;  Jiraes  v.  Worthy  40  Barb.,  648 ;  Smith  v.  TVaeyy 
86  N.  T.,  86.)  A  broker  is  empowered  not  to  treat,  but  to 
explain  the  intentions  of  both  parties.  {AUan  v.  AgtrirUy  5 
N.  Y.  Leg.  Obs.,  880 ;  see  8  Seld.,  543 ;  Russell  on  Factors, 
4.)  Parties  are  bound  to  know  the  extent  of  .a  broker's 
authority.  {Baring  v.  Corriey  2  B.  &  Aid.,  148,  149; 
Baajter  v.  Dweny  29  Maine,  439 ;  Whitehouw  v.  Moorey  13 
Abb.,  142 ;  Bwna/rd  v.  Mcnnoty  84  Barb.,  98,  94.)  A  jury 
cannot  pass  upon  a  question  of  fact,  on  which  there  is  no  evi- 
dence. {EowM  T.  Mengdy  1  Tenn.  State,  68 ;  Smiffdand  v. 
HcMgaUy  8  Watts,  884,  885,  887 ;  S.  a,  6  Watts,  78 ;  Han- 
nay  T  Stewarty  6  Watts,  487 ;  Storey  v.  Beemany  16  N.  Y., 
524.)  It  is  a  temptation  and  encouragement  to  the  jury  to 
err.  {Stauper  v.  Lotehawy  2  Watts,  165 ;  M&ore  v.  Patter- 
eony  28  Penn.  State,  513.) 

J).  P.  Bamardy  for  the  respondents,  argued,  to  i«tify  an 
authorized  act  of  an  agent,  it  is  sufficient,  if  the  principal, 
with  knowledge  of  what  has  been  done  by  such  agent^  con- 
sents to  be  bound  by  it,  and  imequivocally  manifests  such 
intention  to  the  other  party.  {Keeler  v.  Saliehuryy  88  N.  T., 
658.)  A  subsequent  ratification  by  the  principal  of  the  pre- 
vious unauthorized  acts  of  an  agent,  or  of  one  assuming  to  be 
such,  is  in  all  respects  equivalent  to  an  original  authority. 
{Com.  Bank  of  Buffalo  v.  Warreny  15  K  Y.,  677.)  Pay- 
ing commissions  to  a  broker,  is  strong  evidence  of  ratifica- 
tion, as  also  of  original  authority  to  make  the  sale. 

Peokham,  J.  After  a  careful  examination  of  the  testimony, 
I  am  unable  to  find  any  evidence  that  the  defendant  ever  made 
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this  alleged  contract  to  sell ;  that  he  ever  gave  any  authority 
to  the  broker  to  sell ;  or  that  he  assented  to  or  ratified  the  sale 
after  he  knew  it  was  made.  It  is  not  pretended  that  there  is 
any  oral  eyidence  that  he  gave  such  assent ;  nor  is  it  pretended 
that  he  gave  to  the  broker,  Cornell,  any  power  to  sell^  or  to 
make  a  contract  of  sale.  He  only  authorized  him  to  receive 
proposals,  and  communicate  them.  The  question  then,  is 
reduced  to  the  letters  of  the  defendant,  introduced  by  the 
plaintiff. 

The  letters  do  not  show  that  he  was  aware,  until  the  last 
of  the  correspondence,  that  the  broker  had  assumed  to  do 
more  than  he  was  authorized,  or  certainly  not  that  he  had 
assumed,  in  writing,  to  sell,  and  to  sign  Hyatt's  name  to  a 
contract  of  sale ;  the  purchaser  also  signing  the  same.  As 
soon  as  a  copy  of  the  contract  is  sent  to  him,  he  repudiates  it. 
Until  about  that  time,  Hyatt  evidently  supposed  that  the 
alleged  purchaser  was  not  bound  by  what  had  been  done ; 
that  he  might  consummate  the  proposed  purchase,  or  not,  as 
his  interest  might  dictate.  In  view  of  the  facts  before  stated, 
there  is  not  evidence  in  the  letters  (prior  to  the  last  one,  of 
the  14th  of  Deoember),  that  Hyatt,  with  knowledge  of  a 
written  contract,  signed  by  the  broker  in  Hyatt's  name,  or  by 
the  purchaser,  had  ratified  or  sanctioned  it.  It  is  essential 
that  a  party  should  know  what  contract  has  been  made,  and, 
in  a  case  of  this  sort,  substantially  how  it  was  made,  before 
his  statement  or  letter  can  ratify  or  affirm  it. 

The  correspondence  in  this  case,  prior  to  the  last  letter^  in 
my  opinion  does  not  show  such  knowledge ;  therefore,  the 
trial  court  erred  in  refusing  to  nonsuit.  Judgment  reversed, 
and  new  trial  granted ;  costs  to  abide  the  event. 

All  con<mr,  except  Folosb  and  Axdbews,  J  J.,  not  voting. 

Judgment  reversed ;  new  trial  granted. 
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S.  White  Allib,  Appellant  v.  James  Eead,  Henby  J.  Gabd- 
NEB  and  S.  Fabkman  Dextsb,  Kespondents. 

Money  paid  upon  a  contract  for  the  sale  of  goods,  invalid  under  the  statute 
of  fi*auds,  cannot  be  recoyered  back  ftom  a  vendor  who  is  ready  to  per- 
form on  his  part 

And  where  the  vendor  has  subsequently  sold  and  delivered  the  goods  to  a 
third  person,  at  the  request  of  the  purchaser,  this,  if  not  sufficient  to  con- 
stitute an  acceptance  and  receipt  of  the  property  by  such  purchaser,  will 
certainly  preclude  him  fix>m  using  the  act  of  sale  and  delivery  as  a  rescis- 
sion by  the  vendor  and  the  foundation  of  an  action  to  recover  back 
money  paid  by  him  to  the  vendor,  on  the  original  void  purchase. 

Where  the  plaintiff  agreed  verbally  with  the  defendants,  for  the  purchase 
of  a  quantity  of  cloths,  no  portion  of  the  purchase  money  being  then 
paid,  or  goods  delivered;  but,  subsequently,  when  by  the  first  arrange- 
ment a  payment  became  due,  the  parties  again  met,  and  upon  further 
negotiations  and  agreements,  varying  somewhat  the  original  void  con- 
tract, the  plaintiff  delivered  to  the  defendants,  one  F.*s  promissory  note, 
which  was  to  be  collected  and  applied  by  them  on  the  purchase  price 
of  the  cloths,  and  he  also  consigned  to  them  certain  other  merchandise, 
which  they  were  to  sell,  and  also  apply  the  avails,  after  deducting 
their  commissions,  to  the  purchase  price  of  the  cloths, — Eeldf  that  the 
minds  of  the  parties  must  be  deemed  to  have  then  met  upon  all  the  terms 
and  conditions  of  the  agreement,  for  the  sale  of  the  cloths,  and  that  it 
then  became  by  the  plaintiff's  transfer  of  the  note  and  consignments  of 
merchandise,  a  valid  and  binding  contract,  under  the  statute. 

BisaeU  v.  Baieom  (89  N.  T.,  284)  commented  upon. 

(Argued  February  24,  and  decided  March  21, 1871.) 

Appeal  from  the  judgment  of  the  General  Teim  of  the 
New  York  Common  Pleas,  affirming  a  judgment  for  the 
defendants  upon  the  report  of  the  referee,  for  $3,260.05. 

The  action  was  brought  to  recover  back  moneys  and  the 
avails  of  goods  and  merchandise,  paid  by  the  plaintiff  to  the 
defendants,  upon  a  certain  contract  for  the  sale  of  "  kerseys," 
alleged  to  be  void  under  the  statute  of  frauds.  The  answer, 
among  other  things,  sets  up  a  counter  claim  for  the  balance 
of  the  purchase  price  of  the  "  kerseys  "  unpaid. 

It  appeared  that  on  the  25th  February,  1863,  and  on  the 
2d  and  14th  of  March  following,  the  plaintiff  bought  of  the 
defendants,  three  bills  of  "  sky  blue  kerseys,"  for  the  following 
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sums,  $9,554.69,  $32,867.19  and  $893.75.  These  purchases 
were  by  parol,  the  bills  were  not  signed  and  no  money  was 
then  paid  or  goods  delivered.  On  March  13th  and  14th,  the 
plaintiff  paid  to  the  defendants  on  account  of  the  second  bill 
of  kerseys,  $1,300,  $1,200  and  $1,000. 

On  the  2d  of  April,  1863,  the  plaintiff  delivered  to  the 
defendants  to  be  collected  and  applied  in  partpaynoient  of  the 
second  bill  of  kei-seys  a  note  made  by  one  Frisbie,  for  $2,000, 
which  note  the  defendants  collected  on  the  24th  of  April, 
1863,  and  realized  therefrom  $1,995.  On  the  same  2d  of 
April  the  plaintiff  consigned  to  the  defendants  for  sale,  nine 
cases  of  cassimeres,  upon  the  agreement  that  the  proceeds 
of  their  sale  should  be  received  by  the  defendants  in  lieu  of 
cash  due  that  day  on  account  of  the  said  second  bill  of  kerseys, 
and  that  the  defendants  should  be  allowed  the  usual  commis- 
sion for  selling  and  guarantying  payment  of  the  cassimeres, 
The  defendants  in  June,  1863,  sold  the  cassimeres,  and 
realized  over  and  above  commissions,  the  sum  of  $3,565.78. 
On  the  same  2d  of  April  the  plaintiff  consigned  to  the 
defendants  certain  sheetings  for  sale  to  apply  the  net  proceeds 
to  payment  of  the  first  and  secofid  bill  of  kerseys,  which  net 
proceeds  were  $303.72. 

The  referee  finds  in  addition  to  the  above  facts  that :  "  On 
or  about  the  2d  of  April,  1863,  the  defendants  at  the  request 
of  the  said  plaintiff  accepted  his  draft  on  them  for  the  sum . 
of  $9,200,  dated  April  2d,  1863,  and  payable  six  months  after 
the  date  thereof,  and  at  the  maturity  of  said  draft  the  defend- 
ants paid  the  same  and  the  full  amount  thereof,  and  in  con- 
sideration of  said  acceptance,  the  said  plaintiff,  among  other 
things,  promised  to  consign  to  the  defendants  for  sale,  a  bill 
of  goods  bought  by  the  plaintiff  of  W.  C.  Langley  on  the  27th 
of  January,  1863.  It  was  further  then  and  there  agreed 
between  the  plaintiff  and  the  defendants,  among  other  things, 
that  the  proceeds  of  said  goods  when  sold  by  the  defendantfe, 
aft;er  deducting  the  usual  commission  and  guaranty,  should  be 
applied  to  reimburse  the  defendants  the  amount  of  said  draft 
80  as  aforesaid  accepted  by  them,  and  that  the  surplus,  if  any. 
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should  be  applied  in  further  payment  of  the  moneys  due  to 
the  defendants  from  the  plaintiff  for  the  kerseys  bought  by 
the  plaintiff  from  them  and  hereinbefore  mentioned.  The 
agreements  before  mentioned,  on  the  said  2d  day  of  April, 
(as  to  the  Frisbie  note  and  consignments),  were  made  at  the 
same  time,  and  were  part  and  parcel  of  the  arrangement  and 
agreement,  in  this  finding  of  fact,  first  described  and  set 
foi-th." 

^^  It  was  further  then  and  there  agreed  between  the  plaintiff 
and  the  defendants  that  they  should  sell  for  and  on  account  of 
the  plaintiff,  all  the  goods  then  in  the  hands  of  the  defendants 
which  the  plaintiff  had  bought  of  them,  and  had  consigned  to 
them,  including  three  cases  of  satinets,  which  the  plaintiff  had 
bought  of  the  defendants  on  the  28th  of  January,  1863,  and 
that  the  defendants  should  be  allowed  a  commission  of  six 
per  cent  for  making  said  sales  and  for  guarantying  the  sales, 
and  a  further  commission  of  one  per  cent  for  charges ;  but  it 
was  not  then  agreed  at  what  time,  or  in  what  contingency 
the  defendants  should  make  said  sales.  The  plaintiff  there- 
upon, under  the  aforesaid  arrangement,  consigned  to  the 
defendants  for  sale,  the  said  goods  which  the  plaintiff  had,  as 
aforesaid,  bought  of  W.  C.  Langley." 

^'Afterwards,  and  in  October,  1863,  the  defendants  were 
authorized  and  employed  by  the  plaintiff,  to  sell  for  and  on 
account  of  the  latter,  all  the  kerseys  mentioned  in  these  bills 
upon  commission  and  guarantee,  at  not  less  than  one  dollar 
per  yard,  and  the  defendants  accordingly,  sold  the  same,  a 
small  part  thereof  at  one  dolbu-  per  yard,  and  the  residue 
thereof,  on  or  about  the  14th  of  December,  1863,  at  one  dollar 
and  five  cents  per  yard,  and  delivered  the  said  kerseys  to  the 
said  purchasers  theireof.  On  or  about  the  11th  and  30th  days 
of  December,  1863,  the  defendants  sold  the  said  three  cases 
of  satinets  for  the  best  price  they  could  obtain  therefor,  and 
delivered  the  same  to  the  purchasers  thereof,  and  were 
authorized  by  the  plaintiff  so  to  do." 

"  On  or  about  the  28th  of  January,  A.D.  1863,  the  plain- 
tiff made,  indorsed  and  delivered  to  these  defendants  his  cer* 
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tain  promissory  note,  in  writing,  dated  New  York,  January 
28th,  1863,  whereby  the  plain tiif  promised  to  pay,  six  months 
after  the  date  thereof,  to  the  order  of  himself,  $1,756.57,  for 
value  received.  That  said  note  was  past  due  and  payable 
when  this  suit  was  commenced;  and  tlie  plaintiff  has  not 
paid  the  same  or  any  part  thereof,  and  the  defendants  are  the 
lawftil  owners  and  holders  of  said  note." 

"After  allowing  to  the  plaintiff  all  the  credits  to  which  he 
is  entitled  on  the  several  transactions  hereinbefore  set  forth, 
and  after  charging  him  with  interest  on  the  debits,  and  allow- 
ing interest  on  the  credits ;  the  plaintiff  on  the  Slst  of  Decem- 
ber, 1863,  was  justly  indebted  to  the  defendants  by  reason  of 
the  premises  hereinbefore  stated,  in  the  sum  of  $2,840.32,  and 
the  plaintiff  since  then  has  been  and  still  is  indebted  to  the 
defendants  in  said  la^t  sum,  with  interest  thereon  from  last 
said  date  to  the  present  time,  and  which  said  principal,  sum 
and  interest  amount  together,  at  the  date  of  this  report,  to 
the  sum  of  $3,260.05." 

"  The  plaintiff  before  this  suit  was  commenced,  and  after 
the  defendants  had  sold  and  delivered  all  the  goods,  as  is  in 
the  several  findings  of  fact  stated  and  set  forth,  demanded  of 
the  defendants  payment  of  the  said  sums  and  items  in  plain- 
tiff's complaint  mentioned  and  described,  and  tlie  defendants 
refused  to  pay  the  same,  or  either  of  them,  or  any  thereof." 

Tlie  plaintiff's  claim  was  for  the  said  moneys  paid  by  him, 
and  the  net  avails  of  his  consignments  to  the  defendants,  as 
follows :  $1,300  and  interest,  from  March  13th,  1863 ;  $1,200 
and  interest,  from  March  15th,  1863 ;  $1,000  and  interest, 
from  April  7th,  1863 ;  $1,995  and  interest,  from  April  24th, 
1863 ;  $3,565.78  and  interest,  from  June  30fh,  1863 ;  $303.72 
and  interest,  from  August  18th,  1863. 

John  H,  Reynolds^  for  the  appellant,  that  payment  made 
on  a  contract,  void  by  the  statute  of  frauds,  where  the  vendor 
rescinds  or  refuses  to  perform,  can  be  recovered  back,  cited 
OiUet  V.  Maynard  (5  Johns.  R.,  85) ;  Fancher  v.  Goodman 
(29  Barb.,  315) ;  Main  v.  King  (8  Barb.,  535) ;  Utter  v.  Sttiart 
Hand— Vol.  VI.     19 


146  Aixis  V,  Read.  [March, 

■ 

Opinion  of  the  Court,  per  Church,  Ch.  J. 

(30  Barb.,  20).  That  a  subsequent  payment  on  account  of  a 
contract,  void  by  the  statute,  cannot  render  such  contract 
valid,  he  cited  Allen  v.  Aguire  (5  L.  O.,  380) ;  Bissell  v.  Bal- 
coTTi  (40  Barb.,  98).  That  subsequent  sale  and  delivery  of  the 
kerseys,  by  the  defendants,  with  the  consent  of  the  plain- 
tiff, could  not  operate  as  an  acceptance  and  receipt  of  the 
goods,  by  the  latter,  he  cited  Brahin  v.  Hyde  (32  N.  Y.,  519) ; 
Shindler  v.  Houston  (1  Comst.,  261) ;  Ely  v.  Ormshy  (12 
Barb.,  570). 

Samuel  Hand^  for  the  respondent,  cited  as  to  the  recovery 
back  of  voluntary  payments,  Collier  v.  Goates  (17  Barb., 
471) ;  AVbott  v.  Draper  (4  Den.,  51) ;  Dowdle  v.  Camp  (12 
Johns.,  451) ;  Clark  v.  Butcher  (9  Cow.,  674) ;  Wyman  v. 
Famsworth  (3  Barb.,  369).  That  the  delivery  by  the  defend- 
ants to  third  persons,  at  the  request  of  the  plaintiff,  was  a 
valid  subsequent  acceptance  by  the  latter,  which  was  suflScient 
to  take  the  case  out  of  the  statute,  he  cited  McKnigJU  v. 
Durdop  (1  Seld.,  537) ;  Rodgera  v.  Phillips  (1  Hand,  40 
N.  T.,  519,  525) ;  Waldron  v.  Eomains  (22  N.  T.,  368) ; 
Buahdl  V.  Wheeler  (15  Ad.  and  Ell.  K  S.,  442).  That  a  sub- 
.sequent  payment  renders  the  contract  valid  from  the  time  of 
^payment,  he  cited  Bissell  v.  Balcom  (39  N.  T.,  275,  283-4) ; 
Thompson  v.  Alger  (12  Mete,  428) ;  Sanderson  v.  Jackson 
(2  Bos.  and  Pul.,  238);  Brahin  v.  Hyde  and  McKnight  v. 
Durdop^  supra, 

Chtjrch,  Ch.  J.  In  any  view  which  may  be  taken  of  the 
validity  of  the  contract  for  the  sale  and  purchase  of  the  ker- 
seys, the  plaintiff  is  not  entitled  to  recover  for  moneys  paid 
upon  them. 

Moneys  paid  upon  a  contract  invalid  by  the  statute  of  frauds 
cannot  be  recovered  back,  provided  the  other  party  is  ready 
and  willing  to  perform  the  contract  on  his  part.  Such  pay- 
ments are  voluntary,  when  made  with  a  ftill  knowledge  of  all 
the  facts. 
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The  law  will  not  imply  a  promise  to  refund  the  money,  so 
long  as  the  vendor  is  not  in  default.  {Abbott  v.  Drapery  4 
Denio,  61 ;  12  Johns.,  451.)  It  is  claimed,  however,  by  the 
plaintiff,  that  he  is  entitled  to  recover  back  the  payments,  on 
the  ground  that  tlie  vendor  sold  the  property,  and  thus  placed 
himself  in  a  position  where  he  could  not  perform  the  contract 
on  his  part.  This  position  cannot  be  maintained,  for  the  rea- 
son that  the  sale  of  the  property  by  the  defendant,  as  found 
by  the  referee,  was  made  at  the  request  and  by  the  authority 
of  the  plaintiff  himself.  Assuming  that  such  request  and 
authority  would  not  be  sufficient  to  constitute  an  acceptance 
and  receipt  of  the  property  by  the  plaintiff,  so  as  to  take  the 
case  out  of  the  statute  of  frauds,  yet  it  would  preclude  him 
from  using  that  act  as  the  foundation  of  an  affirmative  action 
in  his  own  behalf.  The  sale  of  the  property  having  been 
caused  by  himself,  the  plaintiff  cannot,  as  between  him  and 
the  defendant,  recover  any  benefit  from  it.  This  would  be  to 
make  his  own  act  the  foundation  of  a  valid  claim  against  the 
defendant.  A  party  cannot  take  advantage  of  his  own  wrong, 
nor  hold  another  responsible  for  an  act  which  he  committed 
himself.  It  would  be  contrary  to  the  plainest  principles  of 
reason  and  justice.  It  is  clear,  therefore,  that  the  affirmative 
claim  of  the  plaintiff,  to  recover  back  the  money  paid,  cannot 
be  sustained. 

The  important  question  is,  whether  the  contract  was  valid 
within  the  statute  of  frauds,  so  as  tq  enable  the  defendants  to 
maintain  that  part  of  the  judgment  in  their  favor  against  the 
plaintiff  which  was  for  the  balance  of  the  purchase-money. 

The  object  of  the  statute  of  frauds,  when  there  is  no  memo- 
randum in  writing,  was,  to  have  some  act  done  by  the  parties 
independent  of  mere  words.  Hence,  it  provides  that  a  part 
of  tlie  purchase-money  must  be  paid  at  the  time,  or  a  portion 
of  the  property  accepted  and  received.  It  is  manifest  that 
these  requirements  are  not  a  perfect  protection  against  fraud 
and  perjury,  or  against  any  of  the  evils  of  mere  verbal  evi- 
dence, because,  whether  a  payment  is  made  or  not,  or  whether 
any  part  of  the  property  is  accepted  and  received  upon  the 
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contract,  often  rests  in  parol,  and  is  liable  to  many  of  the 
abuses  which  prompted  the  passage  of  the  act.  The  terms 
of  the  contract  are  always  open  to  dispute,  and  often  induce  con- 
flict of  evidence.  Yet  the  statute  affords  some  protection.  It 
requires  an  act  in  which  both  parties  must  participate.  There 
can  be  no  payment  by  the  buyer  without  the  knowledge  and  con- 
sent of  the  seller.  Nor  can  there  be  any  delivery  without  the 
knowledge  and  consent  of  the  buyer.  The  words  accept  and 
receive  import  that  the  buyer  must  actually  receive,  and  con- 
sent to  receive,  the  property,  or  a  portion  of  it,  under  the 
contract.  It  is  claimed  by  the  defendants  that  this  contract 
is  valid  under  both  branches  of  the  statute,  and,  by  the  plain- 
tiff, that  it  is  not  valid  under  either ;  and  neither  question  is 
free  from  difficulty.  The  court  below  placed  their  decision  in 
favor  of  the  validity  of  the  contract  upon  the  sale  and  delivery 
of  the  same  by  the  defendants,  at  the  request  and  by  the 
authority  of  the  plaintiff,  and  held  that  such  sale,  upon  request, 
constituted  an  acceptance  and  receipt  of  the  property  by  the 
plaintiff. 

But  the  view  I  take  of  this  case,  under  the  third  exception 
in  the  statute,  renders  it  unnecessary  to  pass  upon  the  ques- 
tion of  the  sufficiency  of  the  acceptance  and  receipt. 

The  statute  declares  such  contracts  void  if  tliere  is  no 
memorandum  in  writing  and  no  delivery,  "unless  the  buyer 
shall,  at  the  time,  pay  some  part  of  the  purchase-money." 

At  the  time  of  making  the  contract  for  the  purchase  of  the 
"  kerseysy^^  the  defendants  gave  to  the  plaintiff  bills  of  sale, 
not  signed  so  as  to  make  them  written  memorandums,  within 
the  meaning  of  the  statute,  but  containing  the  terms  of  sale, 
including  the  price  and  time'  of  payment ;  but  nothing  was 
paid  at  that  time.  Passing  over  the  payments  made  during 
the  month  of  March  as  of  no  legal  significance,  and  regard- 
ing the  contract  void  by  the  statute  of  frauds,  it  seems  that 
on  the  2d  day  of  April,  when  a  payment  became  due,  the  par- 
ties met  and  entered  into  further  negotiations  and  agreements 
in  respect  to  the  sale  and  disposition  of  the  property.  The 
plaintiff  delivered  at  that  time  a  note  to  the  defendants  of 
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$2,000,  which  was  to  be  collected  and  applied  upon  the  pur- 
chase-price, and  consigned  other  merchandise  to  them  to  be 
sold,  and  the  net  avails  applied,  and  agreed  that  the  defend- 
ants should  sell  all  the  property  in  their  hands  for  the  plain- 
tiff, and  have  a  commission  of  six  per  cent  for  selling  and 
guarantying  the  sales,  and  one  per  cent  for  charges. 

It  cannot  be  doubted  that  at  this  time  the  minds  of  the 
parties  met  upon  all  the  tenns  and  conditions  of  the  agree- 
ment for  the  sale  and  purchase  of  the  goods,  and  made  defi- 
nite arrangements  for  such  purchase,  varying  somewhat  the 
original  void  contract,  especially  as  to  the  times  of  payment, 
and  added  to  the  contract  the  agreement  for  the  sale  of  the  pro- 
perty by  the  defendants,  and  the  compensation  to  be  allowed 
for  their  services,  but  adopting  the  price  as  before  fixed  and 
stipulated  as  contained  in  the  bills  of  sale  to  which  the 
parties  assented.  The  statute  must  have  a  reasonable 
construction  and  its  requirements  should  not  be  frittered 
away,  neither  should  it  be  made  an  instrument  of  fraud,  by 
an  arbitrary  and  technical  construction.  When  this  contract 
was  originally  made,  it  was  void,  but  there  is  nothing  in  the 
statute  to  prevent  the  parties  from  making  a  valid  contract 
afterwards,  and  adopting  a  part  or  the  whole  of  the  terms  of 
the  void  contract.  The  statute  calls  for  acts,  not  mere  words, 
and  nothing  could  be  more  formal  or  decisive  than  the  acts 
and  negotiations  of  the  parties  on  the  occasion  alluded  to. 
There  were  four  independent  transactions  entered  into  for  the 
pui*pose  of  definitely  consummating  the  sale  and  purchase  of 
this  property.  A  note  of  $2,000  was  delivered.  Nine  cases 
of  cassimeres  were  consigned  by  the  plaintiff  to  the  defendants, 
thirteen  bales  of  sheetings  were  also  consigned ;  a  draft  drawn 
by  the  plaintiff  upon  and  accepted  by  the  defendants,  upon  a 
promise  to  consign  other  goods  which  had  been  purchased  of 
one  Langley,  and  which  were  afterwards  consigned,  the  net 
avails  of  all  which  were  to  be  applied  in  payment,  upon  the 
purchase  price  of  the  property  in  question.  K  there  was  no 
valid  contract  before,  there  was  every  element  of  such  a  con- 
tract at  that  time. 


150  Alus  v.  Read.  [March, 


Opinion  of  the  Court,  per  Church,  Ch.  J. 


The  terms  and  conditions  were  fully  understood  and  agreed 
upon.  All  the  evils  which  the  statute  intended  to  prevent 
were  guarded  against.  The  acts  of  the  parties  were  numerous, 
open  and  unmistakable.  It  is  unnecessary  to  determine  that 
every  void  contract  may  be  made  valid  by  a  payment  subse- 
quent to  the  time  of  making  it,  but  I  do  not  hesitate  to  say, 
that  after  a  void  contract  has  been  made,  the  parties  may 
make  a  valid  contract,  by  adopting  the  terms  of  the  void  con- 
tract, provided  it  appears  that  such  terms  are  understood  and 
assented  to,  and  a  payment  is  made  and  received  upon  the 
contract.  It  is  a  valid  contract  from  that  time,  and  the  statute 
is  as  fully  satisfied,  as  if  the  contract  had  been  made  valid 
originally  by  a  payment  at  that  time. 

In  Thompson  v.  Alger  (12  Met.,  428),  the  Supreme  Court 
of  Massachusetts,  held  in  a  case,  involving  our  statute  of  frauds, 
that  "  when  the  payment  was  actually  made  and  accepted 
with  the  full  concurrence  of  both  parties,  then  the  contract 
takes  efiect,  then  a  part  payment  of  the  purchase  money  has 
been  made,  and  then  the  parties  have  made  a  valid  contract." 
With  the  qualification  that  it  should  appear  that  the  parties 
understood  and  assented  to  the  terms  of  the  contract  at  the 
time  of  the  payment,  I  see  no  objection  to  the  adoption  of 
these  views. 

In  MoKnight  v.  Dunlop{l  Seld.,  537),  Paige  J.,  said ,  "  If 
the  contract  is  not  in  law  deemed  to  be  made  until  the  part 
payment  of  the  purchase  money,  and  the  previous  invalid 
oral  agreement  is  merely  referred  to,  to  ascertain  the  terms 
of  subsequent  valid  contract,  the  decision  *  *  *  maybe 
regarded  as  sound." 

In  BisaeU  v.  Balcom  (39  N.  Y.,  284),  Woodruff,  J.,  said 
with  reference  to  making  a  valid  contract  after  a  void  con- 
tract had  been  made:  "This  may  be  done  by  reference 
thereto,  and  payment  accepted  on  account  thereof  may  be 
deemed  a  reproduction  of  all  those  terms  and  conditions  in 
the  minds  of  the  parties,  a  meeting  of  those  minds  in  their 
present  mutual  assent  thereto,  and  a  compliance  with  the  sta- 
tute by  payment  and  acceptance  of  part  of  the  price."     And 
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while  it  does  not  appear  that  the  court  placed  their  decision 
upon  this  precise  proposition,  yet  it  is  entitled  to  some  weight 
in  showing  the  tendency  of  judicial  sentiment.  In  the  case 
before  us,  it  is  sufficient  to  say  that  the  acts  and  declarations 
of  the  parties  on  the  2d  day  of  April  were  ample  to  constitute 
a  valid  contract  for  the  purchase  and  sale  of  the  property, 
and  that  the  referee  was  fully  justified  in  his  legal  conclusion. 
The  employment  of  the  defendants  by  the  plaintiff  afterward 
to  sell  the  property  for  him,  and  the  sale  in  pursuance 
thereof,  completed  the-  execution  of  the  contract  by  both 
parties,  except  as  to  the  unpaid  balance  of  the  purchase-money 
for  which  in  part  this  judgment  was  recovered.  The*  judg- 
ment must  be  affirmed  with  costs. 

All  the  judges  concurring  except  Andrews,  J.,  absent. 

Judgment  affirmed. 


Cyrus  Majtvel,  Respondent,   v,   Henby   Holdredge, 

Appellant. 

In  consideration  of  the  assignment  to  him  by  the  plaintiff  of  an  interest 
in  a  patent,  the  defendant  bound  himself  to  pay  the  plaintiff  |1,000 
before  the  end  of  the  next  year  (1865)  "  or  reassign  the  patent" — Held, 
the  year  having  elapsed  without  payment,  and  the  defendant  having,  a 
few  days  thereafter,  on  the  money  being  demanded,  offered  to  reassign, 
that  no  action  would  lie  against  him  upon  his  obligation  to  recover  the 
$1,000.  By  its  terms,  he  had  the  option  during  the  whole  year  to  pay  the 
price,  and  upon  his  failure  to  do  so  within  that  time,  the  plaintiff's  only 
remedy  was  to  compel  the  reassignment,  or  in  case  of  refusal,  to  recover 
whatever  might  be  its  value. 

(Argued  February  24th,  and  decided  March  21st,  1871.) 

Appeal  from  a  judgment  ordered  by  the  General  Term  of 
the  Supreme  Court  in  the  first  district,  upon  a  verdict  for  the 
plaintiff  directed  by  the  judge  at  the  circuit  for  $1,099.25, 
the  exceptions  having  been  heard  in  the  first  instance  by 
them. 
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The  action  was  brought  to  recover  the  sum  of  $1,000 
claimed  to  be  due  under  the  following  letter  or  agreement 
between  the  parties : 

"New  YoBs.y December  14^A,  1864, 
"  Cyrus  Maitvel  : 

"  Dear  Sir. — I  inclose  an  assignment  of  the  one-fourth  inte- 
rest in  patent  No.  29,481,  from  yourself  to  me,  for  your  sig- 
nature. You  will  be  required  to  affix  a  five  cent  stamp,  and 
have  a  witness  to  your  signature. 

"  In  consideration  of  this  assignment  being  made  to  me,  I 

hereby  bind  myself  to  pay  to  you  one  thousand  dollars  ($1,000) 

before  the  end  of  next  year,  1866,  or  to  reassign  the  interest 

to  you. 

«H.  HOLDEEDGE." 

Upon  receipt  of  this  letter,  the  plaintiff  executed  in  due 
form  the  assignment  inclosed,  which  was  an  assignment  by 
him  to  the  plaintiff  of  an  undivided  fourth  interest  in  a  cer- 
tain apparatus  for  compressing  gas.  The  plaintiff  received 
the  assignment,  but  did  not,  during  the  year  1865,  pay  the 
thousand  dollars.  On  the  4th  January,  1866,  the  plaintiff 
demanded  the  money,  and  it  was  refused  and  this  action  was 
brought.  The  defendant,  at  the  time  of  the  demand  of  the 
money,  offered  to  reassign  the  patent,  and  the  plaintiff  refused 
to  take  it. 

The  defendant,  after  his  motion  to  dismiss  the  complaint 
had  been  reftised,  offered  to  show  that  the  invention  patented 
was  not  new  or  useful,  but  had  previously  been  known  and 
patented ;  that  the  description  in  the  letters  patent  was  not 
sufficiently  clear  to  enable  an  expert  person  to  make  the  appa- 
ratus ;  that  the  invention  was  worthless  and  the  patent  void. 
These  defences  were  set  up  in  the  answer,  but  the  court 
excluded  the  proof,  and  directed  a  verdict  for  the  plaintiff. 

Samvsl  Hand  {E.  If.  Taft  with  him),  for  the  appellant. 

Amasa  J.  Parker^  Jr,^  and  John  G.  Bxishnell^  for  the 
respondent. 
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Allen,  J.  The  contract  of  the  defendant  calls  for  the 
payment  of  $1,000,  within  the  year  1865,  or  in  default  of 
such  payment  a  reassignment  of  the  patent.  There  is  no 
time  fixed  for  the  performance  of  the  last  alternative,  and  it 
follows  that  it  must  be  done  on  request.  Upon  a  failure  to 
pay  the  money  within  the  time  limited,  the  plaintiff  acquired 
the  right  to  demand  a  reassignment  of  the  patent,  and  if  not 
reassigned  he  could  recover  the  value  of  it,  and  if  it  was 
worth  more  than  the  sum  agreed  upon,  the  defendant 
would  be  compelled  to  pay  the  value.  The  plaintiff  was  not 
compelled  to  accept  the  money  after  the  expiration  of  the 
year.  During  the  year,  the  option  was  with  the  defendant, 
after  that,  the  plaintiff  had  a  right  to  insist  upon  the  reassign- 
ment of  the  patent. 

The  defendant  offered  to  reassign  the  patent,  and  this  was 
all  he  was  bound  to  do.  The  defendant  had  the  whole  year 
in  which  to  pay  the  money,  and  his  promise  was  that,  if  he 
did  not  make  the  payment  within  the  year,  he  would  on 
request  reassign  the  patent.  There  was  no  breach  of  the  con- 
tract, and  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

Chdkch,  Ch.  J.,  and  Folger,  Kapallo  and  Pbokham,  JJ., 
concurred. 

Grover,  J.,  was  for  reversal  on  the  ground  of  exclusion  of 
evidence  as  to  the  validity  of  the  patent  Peckham,  J.,  also 
thought  this  exclusion  erroneous. 

Andrews,  J.,  took  no  part. 

Judgment  reversed. 


William    McGary,  Plaintiff   in    Error,  v.  The    People, 

Defendant  in  Error. 

In  indictments  for  arson,  the  ownersliip  of  the  property  to  which  fire  is  set 
must  be  correctly  averred,  and  a  variance  between  the  indictment  and 
the  proof  in  that  respect  is  fatal 
Hand— Vol.  VI.  20 
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A  corporation  existing  under  the  laws  of  this  State  cannot,  in  criminal 
indictments  or  other  legal  proceedings,  be  properly  designated  by  two 
names.    Allen,  J. 

Accordingly,  an  indictment  for  arson,  charging  the  building  fired  to  have 
belonged  to  the  "  Phoenix  Mills  Company,"  and  it  appearing  on  the  trial 
that  the  true  corporate  name  of  the  company  owning  the  building  was 
"The  Phcenix  Mills  of  Seneca  Falls."— ITeW,  fatally  defective,  and 
further  by  Church,  Ch.  J.,  Allen  and  Rapallo,  J  J.,  (Qrover,  Peck- 
ham  and  FoLOBB,  JJ.,  contra)  that  proof  that  the  company  was  gene- 
rally known  In  the  community  by  the  name  used  in  the  indictment  did 
not  obviate  the  defect 

The  prisoner  was  indicted  under  the  statute  (3  R.  S.,  667,  §  4)  making  it 
felony  to  set  fire  to  or  burn  any  building  erected  for  the  manufacturing 
of  cotton  or  woolen  goods,  or  both.  It  was  proved  upon  the  trial  that  the 
whole  frame  of  the  structure  fired,  designed  for  a  factory,  was  not  up  at 
the  time ;  that  the  part  which  had  been  raised  was  not  entirely  enclosed, 
the  floors  were  not  laid,  the  stall's  were  not  up,  and  no  part  of  the  building 
ready  for  occupation  or  substantially  ready  for  the  reception  of  the 
machinery. — JJeW  (Qrover,  PstiKHAM  and  Folqer,  JJ.,  ca«^a),  that  this 
was  not  a  building  "  erected "  within  the  meaning  of  the  statute,  and 
there  could  be  no  conviction  of  the  prisoner  imder  the  indictment 

(Argued  January  20th,  and  decided  March  21st,  1871.) 

EuROR  to  the  Supreme  Court,  at  General  Term,  in  the 
Fourth  department,  to  reverse  their  aiBrmance  of  the  convic- 
tion of  the  plaintiff  in  error,  by  the  Court  of  Sessions  of 
Seneca  county,  of  the  crime  of  arson  in  the  third  degree. 
The  accused  was  charged,  in  the  first  count  of  the  indictment, 
with  setting  fire  to  and  burning,  at  the  town  of  Seneca  Falls, 
"a  certain  building  elected  for  the  manufacturing  of  woolen 
goods,  there  situate,  and  belonging  to  the  Phoenix  Mills  Com- 
pany, a  corporation  duly  organized  under  the  statute  of  the 
State  of  New  York  as  a  manufacturing  company." 

In  the  second  count,  the  building  was  described  as  "  a  cer- 
tain warehouse,  belonging,"  etc.,  describing  the  owner  as  in 
the  first  count. 

Upon  the  trial,  the  certificate  of  incorporation,  in  April, 
1867,  under  the  general  laws  of  the  State,  of  a  company  for 
the  manufacture  of  woolen  goods  and  cotton  goods  and  goods 
partly  of  woolen  and  partly  of  cotton,  in  the  town  of  Seneca 
Falls,  by  the  name  of  "  The  Phoenix  Mills  of  Seneca  Falls," 
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\vas  produced  and  given  in  evidence.  Evidence  was  given, 
under  objection,  by  the  president  of  the  corporation,  that  the 
company  was  "  generally  known  in  community  and  in  busi- 
ness transactions  as  the  Phoenix  Mills  Company."  On  cross- 
examination  he  testified  that  he  had  heard  it  called  Plioenix 
Mills  Company.  "  Our  company  is  known  as  Phoenix  Mills. 
I  think  at  Seneca  Falls  most  frequently  called  Phoenix  Mills." 
Another  witness  testified :  **  This  company  is  generally  known 
by  name  of  Phoenix  Mills  ;  I  only  know  what  it  is  called  by 
a  few  persons ;  always  spoken  of  as  Phoenix  Mills  and  Phoe- 
nix Mills  Company."  On  cross-examination  he  said :  "  The 
company  is  generally  spoken  of  as  Phoenix  Millj3  Company ; 
the  building  as  Phoenix  Mills  No.  1." 

Evidence  was  given  tending  to  prove  that  the  accused  set 
fire  to  a  building  in  the  process  of  construction  by  this  corpo- 
ration, on  the  night  of  the  llth  of  September,  1868.  Thq 
building  was  not  completed,  and  was  but  slightly  injured  by 
the  fire.  It  was  a  frame  building ;  the  roof  was  on,  and  it 
was  sided  up  at  the  sides ;  the  two  ends  were  not  sided  up  or 
inclosed.  The  windows  were  not  in ;  the  floors  were  partially 
laid,  but  neither  of  the  floors  was  completed.  There  were  no 
chimneys. 

Ells  were  to  be,  and  were,  during  the  same  year  attached 
to  the  ends  of  the  building,  and  constituted  a  part  of  the  plan 
of  the  factory  building,  and  the  portion  of  the  ends  of  the 
building  covered  by  th^  ells,  were,  after  the  flre,  lined  or 
ceiled.  In  some  of  the  stories,  no  floor  was  laid,  no  stairs  had 
been  built.  The  accused  gave  evidence  tending  to  show  that  the 
building  had  not  progressed  as  far  towards  completion  as  indi- 
cated above,  and  that  the  roof  was  not  on,  and  the  rafters  had 
not  been  raised.  There  was  a  quantity  of  lumber  in  the  base- 
ment, that  had  been  procured  for  the  making  of  boxes.  At 
the  close  of  the  evidence,  on  the  part  of  the  prosecution,  the 
counsel  for  the  accused,  asked  for  an  acquittal,  on  the  ground 
of  variance  between  the  indictment  and  the  evidence,  and 
also  that  there  was  no  building  which  was  the  subject  of  arson, 
nor  any  building  erected  for  the  manufacture  of  woolen  goods, 
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but  tlmt  the  building  was  only  in  the  process  of  construc- 
tion. 

The  several  grounds  were  overruled,  and  the  request  was 
denied.  The  judge,  at  the  close  of  the  trial,  charged  the 
jury,  that  if  the  building  was  so  far  advanced  in  its  construc- 
tion as  to  have  assumed  form  and  character  as  a  building,  and 
to  be  properly  denominated  a  building,  then  it  was  a  building 
within  the  statute,  and  that  the  purposes  for  which  the  build- 
ing was  erected,  could  be  shown,  by  proving  the  intention  of 
the  proprietors,  that  if  the  building  was  in  the  condition  as 
represented  by  the  witnesses  for  the  prosecution,  it  was  suffi- 
ciently advanced  in  its  construction,  to  be  legally  the  subject 
of  arson  under  the  statute.  He  also  charged  that  if  the  cor- 
poration was  commonly  known  in  the  vicinity,  by  the  name 
used  in  the  indictment,  the  variance  from  the  true  name  was 
not  material,  and  refused  to  charge  that,  if  the  name  of  the 
corporation  was  "  The  Phoenix  Mills  of  Seneca  Falls,"  the 
accused  should  be  acquitted.  Proper  exceptions  were  taken 
to  the  several  nilings  and  decisions  of  the  court.  The  accused 
was  convicted,  and  sentence  was  pronounced,  the  proceedings 
upon  which  have  been  stayed. 

Francis  Kernan^  for  the  plaintiff  in  error,  on  the  question 
of  variance,  cited  Archbold's  Criminal  Pleading,  p.  79,  Marg. 
p.  265  ;  7  edn.  by  Waterman,  and  notes;  People  v.  Slater  (5 
Hill,  401) ;  1  Archbold  Cr.  Pr.  and  Pldgs.,  p.  124,  Water- 
man's ed.  and  notes  on  p.  402  ;  2  id.,  p.  488.  On  the  con- 
struction of  the  statute  and  whether  the  structure  fired,  was  a 
"building  erected,"  he  cited  Elsmore  v.  Hundred  of  St. 
Bamards  (8  B.  and  C,  461) ;  Laws  of  1869,  chap.  873 ;  PeopU 
V.  Allen  (5  Den.,  79).     Beardsley,  C.  J. 

WiUiam  C.  Hazelton  (district  attorney),  for  the  defendant 
in  error,  on  the  variance  as  to  the  name  of  the  company, 
cited  1  Chitt.  Cr.  Law,  211,  213,  215  ;  2  Hale,  241,  245  ;  U.  8, 
v.  Kinman  (1  Bald.,  292);  1  Archbold,  7  ed.,  267;  id.,  note 
1,  p.  404 ;  Archbold,  3  Am.'  ed.,  31.  That  there  was  a  "  build- 
ing erected,"  he  cited  Rex  v.  StaUion  (1  Moody  0.  C.  R., 
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398;   2   Archbold,  Waterman   ed.,  p.  716,  717;    Comm,  v. 
Squire  (1  Mete,  258) ;  Allen  v.  State  (10  Ohio,  287). 

Allen,  J.  The  misnomer  of  the  corporation  owning  the 
property  which  was  the  subject  of  the  arson,  was  not  the 
result  of  ignorance  of,  or  inability  to  learn  its  true  name.  It 
had  become  incorporated,  only  about  eighteen  months  before 
the  indictment  was  found,  and  the  certificate  of  incoi-poration 
was  of  recoixl  in  the  clerk's  office  of  the  county,  and  accessible 
to  the  grand  jury  and  prosecuting  officer. 

The  record  evidence  of  the  existence  of  the  corporation, 
given  upon  the  trial,  and  then  supposed  to  be  •  necessary  in 
support  of  the  indictment,  would,  had  it  been  produced  before 
the  grand  jury,  have  prevented  the  mistake,  and  avoided  the 
very  serious  and  embarrassing  question  now  presented. 

It  is  conceded  that  the  averment  of  ownership  of  the  pro- 
perty injured  was  a  necessary  and  substantial  part  of  the 
indictment,  and  that  without  it  the  indictment  would  have 
been  defective.  It  is  material,  in  an  indictment  at  common 
law  for  arson,  that  the  ownership  of  the  house  should  be  cor- 
rectly stated,  so  as  to  show  it  to  be  the  house  of  another,  and 
an  ii'idictment  omitting  to  state  whose  house  it  was  is  not 
sufficient.  (1  Russ.  on  Crimes,  664.)  The  allegation  as  to 
the  ownership  of  the  property  cannot  be  rejected  as  surplus- 
age, as  was  properly  done  in  United  States  v.  Howard  (3 
Sumner,  12).  Many  of  the  reported  cases  have  turned  upon 
very  nice  questions  as  to  the  ownership  of  the  property 
the  subject  of  the  crime,  but  all  agree  that  the  name  of  the 
owner  must  be  correctly  stated.  The  name  of  the  person 
whose  property  has  been  injured  is  matter  of  description,  and 
must  be  proved  as  laid.    (Roscoe's  Or.  Ev.,  96 ;  lb.,  388.) 

No  allegation  which  is  descriptive  of  the  identity  of  that 
which  is  essential  to  the  charge  in  the  indictment  can  be 
rejected,  and  the  name  of  the  person  in  whom  the  property 
which  is  the  subject  of  the  charge  is  laid,  or  on  whom  the 
offence  is  stated  to  have  been  committed,  must  be  proved 
according  to  the  indictment.    (2  Russ.  on  Orimes,  788,  789.) 


158  McGaby  V,  The  Pkoplb.  [March., 

Opinion  of  the  Court,  per  Allen,  J. 

The  averment  of  ownership  is  connected  with  the  charge 
and  must  be  proved,  and  as  a  general  rule  the  name  of  the 
party  whose  existence  is  essential  to  the  charge  must  be 
proved  in  conformity  to  the  indictment,  and  a  misnomer  is 
usually  fatal.  (2  Euss.  on  Crimes,  796  ;  1  id.,  857 ;  2  Stark 
Ev.,  65,  part  4.) 

These  general  principles  are  not  denied  ;  but  another  rule 
was  invoked  in  support  of  the  conviction,  by  the  application 
of  which  tlie  accused  was  convicted  at  the  sessions,  to  wit, 
that  the  owner  of  the  property  may  be  named  and  described 
by  his  true  name,  or  that  by  which  he  is  generally  called  and 
known.  •  A  prosecutor  may  be  described  by  the  name  he  has 
assumed,  or  that  by  which  he  is  generally  known,  although 
such  names  are  not  the  true  or  baptismal  names  of  the  person. 
An  individual  can  by  user  assume  or  acquire  a  name  by  which 
he  can  contract,  and  sue  and  be  sued.  As  in  Hex  v.  Norton 
(R.  &  R.,  510),  the  prosecutrix  had  been  called  and  known  by 
the  name  of  Mary  Johnson,  and  by  no  other  name  for  five 
years ;  and  in  AtSy  OerCl  v.  Hawlces  (1  Tyrwhitt,  3),  the 
individual  had  dropped  his  middle  name  of  Tyrrell  and  signed 
his  name  Thomas  Dabbs,  and  was  known  by  that  name.  In 
these  cases,  and  in  the  other  cases  in  which  the  rule  has  been 
applied,  the  new  name  has  been  so  assumed  and  used  by  the 
individual,  or  applied  to  him  by  the  general  public,  as,  if  not 
to  have  taken  the  place  of  the  true  name,  at  least  to  have 
become  equally  common  as  designating  and  identifying  the 
person  intended. 

In  the  cases  cited  a  misnomer  could  not  have  been  pleaded 
in  abatement  in  an  action  for  or  against  the  individuals  by 
their  new  and  assumed  names.  (See  SuWa  case,  2  Leach, 
861 ;  Hex  v.  TimminSy  7  0.  and  P.,  499.)  Assuming  that 
a  corporation  may  take  and  have  a  name  other  than  that  by 
which  it  is  created,  the  evidence  is  very  slight  of  any  such 
change  of  name  here.  Had  the  corporation  been  sued  by 
the  name  given  it  in  the  indictment,  a  replication  to  a  plea  of 
misnomer  in  abatement,  that  it  was  known  as  well  by  one 
name  as  the  other,  would  hardly  have  been  sustained  by  the 
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evidence.  At  most  the  evidence  was  not  conclusive,  and 
should  have  been  submitted  to  the  jury,  as  in  Heg  v.  Efoans 
(8  C.  and  P.,  765),  as  a  question  of  fact,  and  not  decided  by 
the  court  as  a  question  of  law.  But  the  more  important 
question  is  whether  a  corporation  created  and  existing  under 
the  laws  of  this  State  can,  in  legal  proceedings,  be  known  by 
two  names.  That  it  would  liave  been  proper  to  aver  the 
ownership  of  tlie  property  by  the  true  name  is  not  denied, 
and  if  the  conviction  is  sustained,  it  will  follow  that  the  cor- 
poration may  have  two  names,  by  either  of  which  it  may  be 
known  and  called  in  legal  proceedings  indifferently.  It  is 
well  settled  that  corporations  may  claim  the  benefit  of  con- 
tracts, grants,  devises  and  bequests,  although  not  described 
and  named  with  entire  accuracy,  and  in  ascertaining  the 
intent  of  the  contracting  parties  and  testators,  evidence  is 
proper  to  show  by  what  name  the  corporation  was  generally 
known  and  called  by  the  parties,  and  this  with  a  view  to 
ascertain  the  intent.  The  evidence  is  given  upon  the  same 
principle  that  evidence  is  given  to  show  in  what  sense  par- 
ticular terms  are  used  in  a  will  or  other  instrument.  These 
cases,  however,  do  not  aid  in  resolving  the  question  before  us. 
The  only  means  of  identifying  a  corporation  aggregate  is  by 
the  name.  Tlic  members  are  liable  to  change,  and  it  can 
only  be  known  by  its  name.  The  prosecutor  here  very  pro- 
perly gave  the  record  evidence  of  the  creation  of  the  corpora- 
tion, but  wa3  forced  to  explain  his  own  record  by  parol,  and 
show  that  another  corporation,  a  corporation  under  a  different 
name,  had  taken  the  place  of  that  originally  incorporated. 
His  evidence  was  not  in  answer  and  to  avoid  the  effect  of 
evidence  given  by  the  accused,  but  to  get  rid  of  a  record  put 
in  evidence  by  himself  and  necessary  to  his  case.  The  prose- 
cutor conceded  the  necessity  of  proving  the  identity  of  the 
corporation,  and  as  that  did  not  result  from  the  identity  of 
the  names  he  sought  to  establish  it  byreputation. 

A  corporation  cannot,  except  as  authorized  by  law,  change 
its  own  name,  either  directly  or  by  user.  {Queen  v.  Registrar^ 
10  Q.  B.,  839.)    It  cannot  do  such  an  act  for  itself.    Neither 
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can  the  public  give  it  a  name  other  than  that  of  its  creation, 
that  i8,  a  name  by  which  it  can  be  recognized  in  judicial  pro- 
ceedings. 

A  corporation  may,  very  likely,  so  adopt  a  name,  in  the 
transaction  of  its  business,  as  to  be  made  liable  in  its  true  name 
upon  transactions  in  its  assumed  name ;  but  it  must  then  be 
sued  by  its  true  name. 

A  distinction  may  exist  between  an  ancient  corporation,  one 
existing  by  prescription,  and  a  modern  corporation,  one  crea- 
ted by  charter.  It  is  possible  that  the  former  may  have  a 
special  name  by  user ;  but,  in  this  State,  we  have  no  corpora- 
tions save  those  created  by  law,  and  a  corporation  created 
within  memory  can  regularly  have  but  one  name  (Bac.  Ab., 
Corporations,  c.  3) ;  and,  in  all  legal  proceedings,  the  true  name 
of  the  corporation  must  be  used.  {Turvil  v.  Ainsworth,  2 
Ld.  Raym.,  1615 ;  Healing  v.  Mayor^  etc,,  of  London^  Cro. 
Car.,  574.) 

A  difference  is  recognized  between  a  misnomer  of  a  corpo- 
ration in  judicial  proceedings,  and  in  obligations,  grants,  etc. ; 
and  while  in  the  former  it  will  be  fatal,  effect  may  be  given 
to  the  latter,  notwithstanding  the  misnomer.  (Bac.  Ab.,  supra; 
Rex  V.  Mayor  of  Bipon^  Salk.,  433 ;  Bex  v.  Morris^  1  Ld. 
Raym.,  337.  See,  also,  2  Ld.  Raym.,  1238 ;  Beg.  v.  West^  2 
Eng.  Railway  Cases,  613 ;  Bex  v.  Pai/rick^  1  Leach  Cr.  Cas., 
287.) 

The  accused  had  no  opportunity  to  object  to  the  misnomer 
upon  the  trial.  He  could  not  plead  it  in  abatement  or  other- 
wise ;  but,  upon  the  traverse  of  the  indictment,  the  proof  of 
the  corporation,  as  alleged,  was  upon  the  prosecution,  and  the 
variance  was  fatal. 

There  is  another  difficulty  in  sustaining  the  conviction.  The 
indictment  is  under  a  statute  making  it  a  felony  to  set  fire  to 
or  bum  "  any  building  erected  for  the  manufacture  of  cotton 
or  woolen  goods  or  both."  (2  R.  S.,  667,  §  4.)  The  frame 
of  the  whole  building  was  not  up  at  the  time  of  the  fire,  and 
that  part  which  had  been  raised  was  not  entirely  inclosed ;  the 
floors  were  not  laid,  the  stairs  were  not  up,  and  no  part  of  it 
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was  ready  for  occupation,  or  substantially  ready  for  the  recep- 
tion of  the  machinery,  or  for  use  and  occupation  for  any  pur- 
pose. A  building  so  incomplete  can  scarcely  be  called  a 
building  erected  for  any  purpose.  The  statute  was  designed 
to  protect  buildings  of  the  character  named  when  completed, 
or  substantially  completed,  whether  actually  occupied  or  not. 
A  factory  building,  actually  constructed,  was  contemplated  by 
the  statute,  and  not  the  frame  of  a  building ;  a  building  par- 
tially constructed,  and  in  the  process  of  erection  or  construc- 
tion. A  "  building  erected  "  is  quite  distinct  from  a  "  building 
being  erected."  A  building  is  a  fabric  or  edifice  constructed 
for  use.  To  erect,  when  used  in  connection  with  a  house,  or 
church,  or  factory,  is  to  build ;  and  neither  can  be  said  to  be 
erected  until  they  are  built,  completed.  A  building  intended 
for  a  house  not  completed,  is  not  a  house  within  a  statute 
authorizing  the  recovery  of  satisfaction  for  burning  a  house, 
etc.  {Elmer  v.  The  Hundred^  eto.j  8  B.  &  C,  461;  and  see 
S^cUe  v.  MoGowariy  20  Conn.,  245.) 

We  have  the  sense  of  the  legislature  upon  the  legal  inter- 
pretation of  this  statute.  By  an  amendment  of  the  Revised 
Statutes,  in  1869,  it  is  made  a  crime  of  a  lesser  degree  than 
the  burning  of  a  completed  building  to  set  fire  to  or  bum 
buildings  of  this  character  and  description  ^'  in  the  process  of 
erection  or  construction."  (Laws  of  1869,  ch.  873.)  It  can- 
not be  that  the  legislature  intended  to  make  the  same  act  arson 
in  different  degrees. 

The  judgment  of  the  Supreme  Court  and  of  the  Sessions 
should  be  reversed ;  and,  as  there  can  be  no  conviction  under 
this  indictment,  the  prisoner  should  be  discharged. 

Chubgh,  Ch.  J.,  and  Rapallo,  J.,  concurred  in  the  opinion ; 
Andbbws,  J.,  concurred  in  the  result  on  the  second  ground 
stated  in  the  opinion ;  Gboveb,  Psokham,  and  Folgeb,  J  J., 
dissented. 

Judgment  of  the  Supreme  Court  and  of  the  Sessions 
reversed,  and  prisoner  discharged. 
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William  H.  Galvin,  Eespondent,  v.  James  H.  Prentiob, 

Appellant. 

In  an  action  upon  quantum  meruit  for  two  years*  services,  performed  under 
an  entire  contract  for  a  longer  period,  void  by  the  statute  of  frauds,  the 
rate  of  compensation  fixed  by  the  agreement  during  the  whole  term  is  not 
even  prima  fade  evidence  as  to  the  value  of  the  services  rendered,  where, 
at  the  commencement  of  the  term  of  service,  the  plaintiff  was  ignorant 
of  the  business  in  which  he  was  employed,  and  ordinary  skill  therein  was 
only  acquired  by  instruction  and  practical  experience  for  a  considerable 
time. 

Where  services  are  rendered  under  a  contract  void  by  the  statute  of  fhiuds, 
no  action  can  be  maintained  to  recover  their  value,  except  upon  the 
default  of  the  other  party,  or  his  refiisal  to  go  on  with  the  contract 
Rafallo,  J. 

Lockwood  V.  Barnes  (3  Hill,  28)  approved. 

(Argued  February  0 ;  decided  March  21, 1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  of  the  second  district,  affirming  a  judgment 
of  the  City  Court  of  Brooklyn  for  the  plaintiff. 

The  action  was  by  an  amendment  of  the  complaint,  per- 
mitted by  the  conrt,  changed  from  one  on  special  contract  to 
one  on  qiuintum  meruit  for  the  balance  dne  for  plaintiff's  ser- 
vice for  two  years. 

It  appeared  that  the  plaintiff  was  verbally  hired  by  the 
defendant,  in  May,  1866,  to  work  in  the  latter's  hat  factory  for 
the  term  of  three  years,  upon  the  following  terms :  He  was  to 
have  five  dollars  a  week  until  he  had  learned  to  finish  hats 
properly,  and  then  was  to  have  journeyman's  wages.  Two 
dollars  a  week  were  to  be  deducted  from  his  wages  for  instruc- 
tion, damage  to  material,  and  use  of  bench,  called  "task" 
money,  and  fifty  cents  a  week  deducted,  called  "security" 
money,  to  be  returned  to  him  at  the  end  of  the  three  years, 
but  to  be  retained,  if  he  left  before  the  end  of  the  three  years 
or  was  discharged  for  good  cause. 

The  plaintiff  worked  from  May,  1866,  to  April,  1868,  and 
then  stopped.    The  evidence  was  confiicting  as  to  whether  or 
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not  he  was  discharged.  The  deduction  of  two  dollars  and 
fifty  cents  a  week  from  his  wages  had  been  made  pretty  regu- 
larly ;  and  it  was  for  the  aggregate  of  these  deductions  the 
action  was  brought. 

The  judge  charged  the  jury  that,  in  his  view,  the  discharge 
had  nothing  to  do  with  the  case ;  that  "  it  was  a  void  contract, 
a  contract  which  could  not  be  enforced,  which  either  party  had 
a  right  to  rescind  at  any  time,  and  therefore  it  is  a  mere  mat- 
ter of  how  much  the  services  are  worth.  I  would  state,  that 
whatever  amount  the  jury  find  they  are  worth  the  plaintiff  is 
entitled  to.  The  contract,  although  void,  may  be  considered 
prima  facie  evidence  of  the  value  of  the  services.'^ 

The  defendant  excepted  to  that  portion  of  the  charge  that 
the  contract  might  be  conBidered  prima  facie  evidence  of  the 
value  of  the  services. 

William  P.  Prentice^  for  the  appellant,  upon  the  points 
discussed  in  the  opinion,  cited  Erhen  v.  LorUlard  (19  N.  Y., 
299) ;  Crawford  v.  MorreU  (8  Johns.,  253) ;  Thayer  v.  Bock 
(13  Wend.,  53) ;  Duncam,  v.  Blair  (5  Denio,  196) ;  Baker  v. 
Higgim  (21  N.  T.,  398) ;  Starr  v.  Litchfield  (40  Barb.,  541) ; 
CwTMiingham  v.  Jones  (20  N.  T.,  486) ;  McMillan  v.  Van- 
derlijp  (12  Johns.,  165) ;  Lautz  v.  Parks  (8  Cow.,  63). 

John  F,  BaJcer^  for  the  respondent,  upon  the  same  points, 
cited  Wew  v.  HiU  (2  Lansing,  281) ;  Shute  v.  Ihw  (5  Wend., 
204) ;  N(me8  v.  Eom^r  (2  Hilt.,  116) ;  2  Smith's  Lead.  Cas., 
11 ;  2  Keyes,  152;  3  Hill,  128;  mng  v.  Brawn  (2  id.,  128). 

Kapallo,  J.  That  part  of  the  charge  of  the  judgej  in 
which  he  instructed  the  jury,  that  the  contract,  although  void, 
might  be  corm.Affr^diprim,a  facie  evidence  of  the  value  of  the 
services,  was,  under  the  circumstances  of  this  case,  erroneous ; 
and  the  exception  thereto,  was  well  taken. 

Thp  contract  price  of  the  services,  was  fixed  with  reference 
to  a  coi^tinuous  service  of  three  years.  It  appeared,  upon  the 
plaintiff's  own  showing,  that  the  contract  was  that  he  should 
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work  for  three  years,  and  be  paid  the  portion  of  his  wages, 
now  in  question,  only  in  case  he  served  three  years,  or  was 
discharged  for  want  of  work. 

The  plaintiff  claimed  that  he  had  been  discharged,  but  the 
evidence  on  that  point,  was  conflicting,  and  the  judge  charged 
the  jury,  that  the  discharge  had  nothing  to  do  with  the  case. 
It  cannot  be  assumed,  therefore,  that  the  fact  of  discharge 
was  established. 

It  appeared  that  the  plaintiff  was  to  learn  the  business  in 
which  he  was  employed.  It  cannot  be  supposed  that  his 
work  was  of  the  same  value  during  the  prior  part  of  the 
term  of  his  employment,  as  it  would  be  during  the  latter  part, 
when  his  proficiency  must  naturally  have  increased.  The  price 
agreed  upon  for  the  three  years,  was  not,  therefore,  competent 
evidence  of  the  value  of  the  services  during  the  first  and 
second  years,  and  the  contract  being  void  by  the  statute,  could 
not  be  so  far  enforced  as  to  determine  the  rate  of  compensa- 
tion. 

The  exception  to  the  ruling  on  that  point,  is  fatal  to  the 
judgment.  But  it  must  not  be  inferred  that  we  agree  to  the 
proposition,  that  if  there  had  been  a  correct  ruling  on  the 
question  of  damages,  the  plaintiff  would  have  been  entitled 
to  recover  without  proving  that  he  was  discharged,  or  that 
the  defendant  was  in  default. 

Where  payments  are  made,  or  services  rendered  upon  a 
contrEwt,  void  by  the  statute  of  frauds,  and  the  party  receiv- 
ing the  services  or  payments  refuses  to  go  on  and  complete 
the  performance  of  the  contract,  the  other  party  may  recover 
back  the  amount  of  such  payments,  or  the  value  of  the  ser- 
vices, in  an  action  upon  an  implied  assumpsit. 

But  to  entitle  him  to  maintain  such  action  he  must  show 
that  the  defendant  is  in  default.  {King  v.  Brown,  2  HiU, 
487.)  The  rule  is  very  clearly  stated  in  Lochwood  v.  Bournes 
(3  Hill,  128),  as  follows:  "A  party  who  refuses  to  go  on 
with  an  agreement  void  by  the  statute  of  frauds,  after  having^ 
derived  a  benefit  from  a  part  performance,  must  pay  for  what 
he  has  received." 
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So  in  Dawdle  v.  Camjp  (12  Johns.,  461)  yAlhott  v.  Draper 
(4  Denio,  51,  53),  and  Collier  v.  Coates  (17  Barb.,  471),  it 
"was  held  that  money  paid  on  a  parol  contract  for  the  pur- 
chase of  lands,  which  is  void  by  the  statute  of  frauds,  cannot 
be  recovered  back  unless  the  vendor  refuses  to  perform ;  and 
to  the  same  eflFect  are  numerous  decisions  of  the  courts  of  our 
sister  States,  referred  to  in  Collier  v.  Coates. 

The  default  of  the  defendant  or  his  refusal  to  go  on  with 
the  contract  is  recognized  as  an  essential  condition  of  the 
right  to  recover  for  services  rendered  or  money  paid  under 
any  description  of  contract  void  by  the  statute  of  frauds. 
{Erhen  v.  Lorillard^  19  N.  Y.,  304,  per  Denio,  J.,  and  S.  C, 
302,  per  Geovkb,  J. ;  Burlingarne  v.  Burlingamey  7  Cow., 
92 ;  Kidder  v.  Hwit,  1  Pick.,  328 ;  Thompson  v.  Goxdd,  20 
Pick.,  134 ;  see  page  142.) 

When  the  contract  is  entire,  and  one  party  is  willing  to 
complete  the  performance,  and  is  not  in  default,  no  promise 
can  be  implied  on  his  part  to  compensate  the  other  party  for 
a  part  peribrmance. 

The  express  promise  appearing  upon  the  plaintiff's  own 
showing,  although  it  cannot  be  enforced  by  reason  of  the  sta- 
tute, excludes  any  implied  promise.  (  Whitney  v.  Sullivan^  7 
Mass.,  109 ;  Jennings  v.  Camp^  13  Johns.,  96.)  EapressicTn 
facit  cessare  taciturn.  {Merrill  v.  Frame,  4  Tauiit.,  329; 
AUen  V.  Ford,  19  Pick.,  217.) 

The  effect  of  the  statute  is  to  prevent  either  party  from 
enforcing  performance  of  the  verbal  contract  against  the 
other,  but  not  to  make  a  different  contract  between  them. 

An  implied  promise  to  pay  for  part  performance  can  arise 
only  when  the  party  sought  to  be  charged  has  had  the  benefit 
of  the  part  performance,  and  has  himself  refused  to  proceed, 
or  otherwise  prevented  or  waived  full  performance  (Munro  v. 
BuU,  8  Ell.  &  Black.,  738 ;  Smith  v.  Brady,  17  N.  Y.,  173 ; 
13  Johns.,  94 ;  8  Cow.,  63) ;  .or  where,  after  the  making  of  the 
contract,  full  performance  has  been  rendered  impossible,  by 
death  or  otherwise,  without  fault  of  the  contracting  party. 
(  Wolf<i  V.  Emjoes,  20  N.  T.,  197.) 
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The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Peokham  and  Folgee,  JJ.,  concurred ;  Groveb,  J.,  con- 
curred in  the  result  on  the  ground  of  error  in  the  charge ; 
Ch.  J.  did  not  vote ;  Allen,  J.,  dissented. 


Charles  Rockwell,  as  Receiver  of  James  E.  Farbel,  Re- 
spondent, V.  John  G.  Merwin,  Appellant. 

Where,  in  an  action  brought  in  the  New  York  Superior  Court  by  the  plaintiflf, 
as  receiver,  the  complaint  merely  alleged  that  he  was,  by  an  order  of  one 
of  the  justices  of  the  Supreme  Court,  **  duly "  appointed  receiver  upon 
the  application  of  a  Judgment  creditor  of  B.,  without  pleading  any  Judg- 
ment or  proceeding  upon  which  such  appointment  was  or  could  be  made, 
— Held  J  that  the  insertion  of  the  word  "  duly"  authorized  proof  on  the 
trial  of  all  the  facts  conferring  jurisdiction ;  and,  further,  that,  upon  his 
appointment  as  receiver,  he  had  general  authority  to  commence  actions, 
and,  having  such  general  power,  he  could  select  his  tribunal,  and  was  not 
confined  to  the  court  in  which  he  was  appointed. 

(Argued  February  22 ;  decided  March  21, 1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  New 
York  Superior  Court,  affirming  the  judgment  for  the  plaintiff 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  by  the  plaintiff  as  receiver  of  the 
property  of  James  E.  Farrel,  to  recover  for  services  performed 
by  said  Farrel  as  superintendent  of  the  Milford  hotel. 

The  complaint,  among  other  things,  alleged  that,  ^^  on  the 
24th  day  of  April,  1868,  at  the  city  of  New  York,  upon  an 
application  made  by  (A,  B  and  C),  judgment  creditors  of  James 
C.  Farrel,  and  by  an  order  then  made  by  Hon.  Albert  Cab- 
Dozo,  one  of  the  justices  of  the  Supreme  Court,  the  plaintiff 
was  appointed  receiver  of  the  property  of  said  James  E.  Far- 
rel." This  was  the  only  allegation  in  the  complaint  going  to 
show  any  appointment  of  the  plaintiff  as  receiver,  or  his  right 
to  the  claim  in  suit. 
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On  the  trial,  after  a  motion  to  dismiss  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  had  been  denied,  an  application  was  made  to  amend 
the  complaint  by  inserting  the  word  "  duly  "  between  the  words 
"  was  "  and  "  appointed."  The  motion  was  granted,  and  the 
complaint  amended  accordingly.  Afterward,  a  judgment 
against  Farrel  in  the  Supreme  Court,  an  execution  thereon, 
and  an  order  of  Judge  Oasdozo,  appointing  Charles  Kockweli 
receiver,  were  admitted  in  evidence,  against  the  objection  of 
the  plaintijBf. 

Samuel  Sandy  {oT  the  appellant,  insisted  that  motion  to  dis- 
miss the  complaint  should  have  been  granted,  because  the 
complaint  did  not  show  plaintiff's  right  to  bring  action  {Camp- 
hell  V.  FoBter^  16  How.,  275 ;  Cooper  v.  Bowles^  42  Barb.,  88 ; 
GUletty  Rec.'i  v.  Fairchild^  4  Denio,  80 ;  Code,  §  161 ;  Hunt 
V.  Dutcher^  13  How.  Pr.,  538 ;  Smith  v.  Johnson^  7  How.,  39 ; 
Code,  §  298 ;  Ball  v.  Goodenoughy  N.  T.  Times,  August  5, 
1870) ;  that  it  should  be  brought  in  the  court  by  which  he  was 
appointed.  (Code,  §298;  Merritt  v.  Merritty  16  Wend.,  405 ; 
aff'g  S.  a,  5  Paige,  525.) 

Ahner  C.  ThxmiaSy  for  the  respondent,  insisted  that  the 
complaint  was  sufficient.  {Stewart  v.  Beebe^  28  Barb.,  34; 
Bangs  v.  Mcintosh^  23  id.,  591 ;  Dayton  v.  Connahy  18  How., 
326;  Code,  §  161).  That  complaint  might  have  been 
amended  on  trial,  so  as  to  allege  all  the  facts  proved.  {Cole- 
man  v.  Playstead^  36  Barb.,  27 ;  Lounebury  v.  Purdy^  18 
N.  Y.,  515 ;  Pratt  v.  Hudson  River  B.  B.  Co,,  21  id.,  305 ; 
Code,  §§  173, 176). 

Per  Curiam.  The  amendment  of  the  complaint  cured  any 
defect  in  it.  And  the  insertion  of  the  word  "  duly,"  in  the 
allegation  that  the  plaintiff  was  appointed  receiver,  gave  him 
the  right  to  show  on  the  trial  all  the  facts  conferring  jurisdic- 
tion. (Code,  §  161.)  On  the  trial  he  did  show  facts  sufficient 
to  establish  that  he  was  regularly,  and  in  due  form  of  law, 
appointed  the  receiver  of  Farrel. 
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It  was  necessary  that  the  order  appointing  him  should  be 
filed  and  recorded  in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York.  It  was  shown  on  the  argument  at 
Greneral  Term,  that  this  had  been  done  before  the  commence- 
ment of  this  action.  And  this  cured  the  defect  in  the  proof 
before  the  referee.  {Bank  of  Charleston  v.  Emeric^  2  Sandf., 
718.) 

The  point  made  by  the  appellant,* that  the  plaintiff  did  not 
show  that  the  judge  who  made  the  order  for  the  appointment 
of  the  plaintiff  as  receiver  was  the  same  oflScer  before  whom 
the  supplementary  proceedings  were  initiated,  was  not  taken 
before  the  referee.  Nor  does  it  appear,  inasmuch  as  there  is 
no  copy  given  in  the  case  of  the  records  given  in  evidence, 
that  the  objection,  if  taken,  had  any  foundation. 

After  his  appointment  as  receiver,  the  plaintiff  had  general 
authority,  by  virtue  of  the  then  ninety-second  rule  of  the 
Supreme  Court,  by  a  judge  of  which  he  was  appointed, 
to  commence  a  suit.  Having  general  power  to  sue,  he 
could  select  his  tribunal. 

The  motion  to  dismiss  the  complaint,  made  at  the  close  of 
the  plaintiff's  case,  was  properly  denied.  There  had  been 
positive  and  uncontradicted  proof  of  the  agreement  between 
Farrel  and  the  defendant,  and  of  the  balance  due  Farrel 
thereon.  And  although  the  account  of  FarrePs  services,  etc., 
was  from  a  partial  ledger,  it  had  been  submitted  to  the  defend- 
ant, and  was  not  objected  to  by  him.  It  is  to  be  inferred 
easily  from  the  testimony  that  all  the  other  books  of  the  hotel 
were  in  his  control,  and  subject  to  his  inspection  at  the  time 
when  the  account  was  submitted  to  him. 

The  other  points  made  by  the  appellant  are  upon  questions 
of  fact  determined  by  the  referee,  and  are  not  reviewable 
here. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
to  the  respondent. 

All  the  judges  concurring. 

Judgment  affirmed. 
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SiEGMUND  T.  Meteb  and  Asheb  T.  Meyer,  Respondents,  v,   |itJ  ^^ 

John  Amidon,  Appellant.  45  i6q 
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An  action  founded  upon  the  fraud  and  deceit  of  the  defendant  in  making 
false  representations,  cannot  be  maintained,  in  the  absence  of  proof,  that 
he  believed,  or  had  reason  to  belieye  at  the  time  when  he  made  the 
representations,  that  they  were  false,  or  that  he  assumed  to  have,  or 
intended  to  convey  the  impression  that  he  had,  actual  knowledge  of 
their  truth,  though  conscious  that  he  had  no  such  knowledge. 

Where  a  fact  necessary  to  sustain  the  conclusion  of  law  does  not  appear 
in  the  findings  of  fact,  and  the  case  shows  that  upon  a  request  to  find  as 
to  such  fact,  there  was  a  refusal  to  find  otherwise  than  as  already  found, 
and  the  conclusion  of  law  is  in  terms  based  only  upon  the  facts  expressly 
found,  this  court  will  not  presume  or  infer  in  aid  of  the  judgment  a  find- 
ing of  this  fact. 

Accordingly,  in  an  action  for  false  and  fraudulent  representations  as  to  the 
solvency  of  a  party,  the  referee  found  that  the  representations  made  by 
the  defendant  were  false,  that  the  plaintiffs  were  induced  by  them  to 
give  credit  to  such  party,  and  that  damages  ensued  therefrom  to  the 
plaintiff,  and  upon  the  request  of  the  defendants  counsel  to  find  that  the 
statements  were  made  without  finud,  and  without  intent  to  deceive,  he 
refused  to  find  "  otherwise  than  as  contained  in  his  finding  of  fact,"  and 
the  conclusion  of  law  was  as  above  stated. — Held^  that  upon  the  facts 
found  the  plaintiff  was  not  entitled  to  recover,  and  in  view  of  the  refusal 
to  find,  the  court  would  not  presume  the  finding  by  the  referee  of  the 
necessaiy  fact  of  intent  to  deceive  or  fraud,  to  sustain  his  judgment  for 
the  plaintiffs. 

(Argued  February  23d,  1871 ;  decided  March  21st,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  first 
judicial  district,  affirming  a  judgment  for  the  plaintiflfe  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  from  the 
defendant  for  false  and  fraudulent  representations  in  regard 
to  the  solvency  of  the  firm  of  Blackmer,  Walker  ife  Co., 
whereby  the  plaintifls  were  induced  to  sell  them  goods  to  the 
amount  of  $3,500. 

The  referee's  report  contained  a  finding  of  facts  that  the 
representations  made  by  the  defendant  were  false,  and  that  the 
plaintiffs  were  induced  to  trust  the  firm  in  question  in  conse- 
quence of  them,  and  had  suffered  damages  therefrom,  and 
Hakd— Vol.  VI.    22 
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"upon  these  facts"  found,  as  a  conclusion  of  law,  that  the  plain- 
tiffs were  entitled  to  recover  such  damages. 

The  defendant  requested  him  to  find  that  the  representa- 
tions were  made  without  fraud.  The  referee  refused  so  to 
find  otherwise  than  as  contained  in  his  findings  of  fact.  The 
defendant  also  requested  him  to  find  that  they  were  made 
without  intent  to  deceive,  and  there  was  the  same  refusal. 

George  G.  Barrett^  for  appellant,  insisted  that  the  plaintiffs 
could  not  recover  upon  the  facts  as  found  by  referee.  {Pais-^ 
ley  V.  Freeman^  3  T.  E.,  51 ;  Haycraft  v.  Greasey^  2  East.,  92 ; 
RuaseU  v.  ClavKs  jEcV*.,  7  Cranch,  69 ;  Patten  v.  Gumey^ 
17  Mass.,  182 ;  Urn  v.  WUgox^  1  Day,  22 ;  Hart  v.  TaU- 
TTiadgey  2  Day,  381 ;  Ewing  v.  Calhoun^  7  Vermont,  89 ; 
WeeTcs  v.  Burton^  id.,  57;  Upton  y.  Vaily  6  Johns.,  181; 
Young  v.  Zovel,  8  Johns.,  25 ;  Gallagher  v.  Btntmel,  6  Cow., 
350 ;  AUen  v.  Addington^  7  Wend.,  9 ;  S.  C,  11  Wend., 
374 ;  Walceman  v.  DaUey^  44  Barb.,  501 ;  Chester  v.  Covfi- 
stocky  6  Robertson,  1 ;  White  v.  Merritty  3  Seld.,  352 ;  Za- 
hriahie  v.  Smithy  3  Kern.  322 ;  Hubhardy  v.  BriggSy  31  N.  T., 
518 ;  Marsh  v.  FalTc^Ty  40  N.  T.,  565  ;  Chester  v.  Comstochy 
40  N.  T.,  575,  576.)     • 

JK  P.  WheeleTy  for  respondents,  cited  Marsh  v.  Falker 
(40  K  T.,  566) ;  BenneU  v.  Judaon  (21  N.  T.,  238) ;  Smith 
V.  Coe  (29  N.  Y.,  666)  ;  Carmxin  v.  Pvltz  (21  K  Y.,  547). 

FoLOEB,  J.  We  have  held,  in  the  case  of  Oherlander  v. 
Spies  and  others*  decided  at  the  December  sitting,  that  an 
action  founded  upon  the  deceit  and  fraud  of  the  defendant, 
cannot  be  maintained,  in  the  absence  of  proof,  that  he  believed 
or  had  reason  to  believe,  at  the  time  when  he  made  them,  that 
the  representations  made  by  him,  were  false,  and  that  they 
were,  for  that  reason,  fraudulently  made. 

Marsh  V.  Falker  (40  N.  Y.,  562)  should  be  read  in  connec- 
tion, wliere  it  was  held  that  the  defendant  must  have  known  at 
the  time,  that  the  representations  were  false,  or  must  have 


1871.]  Mbteb  v.  Amidon.  171 

Opinion  of  the  Court,  per  Folger,  J. 

assumed  or  intended  to  convey  the  impression  that  he  had 
actual  knowledge  of  their  truth,  though  conscious  that  he 
had  no  such  knowledge. 

The  referee  in  this  case  finds  that  the  representations  made 
by  the  defendant  were  false ;  that  the  plaintiffs  were  induced 
by  them  to  give  credit  to  the  subject  of  them ;  and  that  dam- 
age ensued  there&om  to  the  plaintiffs.    He  does  not  find  that 
the  representations  were  fraudulent,  nor  that  the  defendant 
believed  or  had  reason  to  believe  when  he  made  them,  that 
they  were  false,  nor  that  he  assumed,  or  intended  toconvey  the 
impression,  that  he  had  actual  knowledge  of  their  truth.    He 
does  not  find  that  the  defendant  had  any  intent  to  deceive  or 
defraud  the  plaintiffs.     Clearly,  these  findings  of  the  referee, 
do  not  establish  a  cause  of  action  for  the  plaintiffs  against  the 
defendant,  nor  sustain  his  conclusion  of  law  and  judgment  in 
their  favor.     The  counsel  for  the  respondent  now  invokes  the 
aid  of  a  rule,  which  he  states  thus;  that  a  court  of  review  will 
presume  that   every  fact  warranted   by   the   testimony,  and 
necessary  to  sustain  the  referee's  conclusion  of  law,  was  actu- 
ally found  by  him,  though  not  expressed  in  his  findings.     It 
must  be  admitted,  that  the  facts  not  expressly  found  by  the 
referee,  are  of  vital  importance  to  the  plaintiff's  case,  and  makef 
so  large  a  part  of  such  a  cause  of  action  as  that  to  presume  that 
he  did  find  them,  though  he  did  not  express  that  he  found  them, 
is  putting  to  a  severe  strain  the  rule  relied  upon.     And  to 
make  that  strain  more  tense,  come  the  refusals  to  find  upon  the 
request  of  the  defendant ;  the  language  of  the  conclusion  of  law ; 
and  the  statement  of  the  law  of  the  case  in  the  opinion  of  the 
referee.   The  referee  was  requested  to  find  that  the  statements 
were  made  without  fraud,  and  without  intent  to  deceive.     The 
referee  refused  so  to  find  otherwise  than  as  contained  in  his  find- 
ings of  fact.   But  as  his  findings  of  fact  are  silent  upon  these  two 
points,  are  we  not  bound,  from  the  report,  to  presume  that  he 
did  not  find  at  all  on  those  points?    Can  we  presume  after  his 
attention  was,  with  formal  particularity,  called  to  these  two 
important  points  and  his  judgment  demanded  upon  them, 
and  he  has  referred  to  his  express  findings  for  his  decision 
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thereon  and  none  is  found  there,  that  he  did  in  reality  find 
upon  them,  as  facts  established  by  the  testimony  in  favor  of 
the  respondents  ?  In  addition  to  this,  his  conclusion  of  law, 
is^Dased  only  upon  the  conclusions  of  fact  which  he  has 
reported :  "  Upon  these faots,  the  referee  decided,"  it  says.  It 
is  a  presumption  too  bold,  that  as  a  basis  for  his  judgment, 
he  did  make  unuttered  findings  of  fact,  to  the  effect  that  the 
defendant  made  the  statements  fraudulently,  and  witli  intent 
to  deceive.  It  appears  to  us  rather,  that  the  referee  con- 
ceived the  law  to  be,  that  it  was  not  needful  that  there  be 
proof  of  fraud  and  intent  to  deceive,  to  make  false  represen- 
tations actionable,  but  that  the  falsity  being  proven,  liability 
followed  without  proof  of  other  facts,  as  an  inference  from 
the  falsity  of  the  statements.  And,  referring  to  the  opinion 
of  the  referee  (for  which  there  is  precedent.  Smith  v.  Coe^  29 
N".  Y.,  670-1),  we  find  him  holding  that  "  the  intent  may  be 
inferred  from  the  falsity,  of  the  representation,  and  the  con- 
sequent loss  to  the  plaintiffs',  and  that  the  rule  contended  for 
by  the  defendants  counsel  is  fully  satisfied  upon  showing  these 
facts  without  requiring  further  proof."  In  such  case  it  would 
be  unjust  to  the  defendant,  for  us  to  presume  that  the  referee 
•would,  if  he  had  held  the  law  to  require  more  facts,  have 
found  more  facts.  And  if  we  do  not  so  presume,  we  must 
go  through  the  testimony,  and  determine  from  it  whether  it 
would  have  warranted  him  in  such  a  finding  of  facts  as  would 
sustain  his  conclusion  of  law  and  his  judgment  for  the  plain- 
tiffs. This  would  be  to  substitute  our  view  of  the  testimony 
for  his.  We  do  not  think  that  the  authorities  lead  to  such  a 
result. 

One  of  the  earlier  cases  on  the  subject  is  Carman  v.  PiUt3 
(21  N.  T.,  647),  where  it  is  held,  that  this  court  will  presume 
nothing  in  favor  of  the  party  alleging  the  error,  but  if  compelled, 
through  the  imperfection  of  the  statement  of  facts,  to  resort 
to  presumptions  at  all,  will  adopt  such  only  as  will  sustain 
the  judgment ;  and  where  there  is  an  evident  omission  of 
important  facts  in  the  statement  or  report,  must  presume 
those  fisujts  to  have  been  such  as  would  warrant  tlie  judgment 
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rendered.  The  facts  as  found  in  that  case  were  enough  to 
sustain  the  judgment.  And  it  was  the  appellant  who  there 
asked  the  court  to  look  into  the  testimony,  and  discover  there  'a 
feet  which  might  vitiate  the  judgment.  It  is  to  be  noticed  also 
that  there  the  ground  of  the  decision  against  such  cause,  is 
the  imperfection  of  the  statement  of  facts,  and  the  evident 
omission  of  important  facts  in  the  statement  or  report.  Can 
it  be  said  that  in  the  case  in  hand,  there  is  an  imperfection  of 
the  statement  ?  There  is  an  absence  of  finding,  an  omission 
of  facts,  important  if  they  existed,  for  the  upholding  of  the 
plaintiflEs'  judgment.  It  does  not  appear  however,  that  this 
was  a  casual  or  negligent  omission.  Bather,  it  would  seem, 
the  referee's  attention  having  been  sharply  drawn  to  the 
point,  that  the  omission  was  one  of  design.  The  next  case  is 
that  of  Orant  v.  Morse  (22  N.  T.  323).  In  that  too,  the  facts 
as  found  sustained  the  judgment,  and  this  court  declined  to 
look  into  the  testimony  to  find  facts  which  would  vitiate  it. 
The  court  said  that  every  intendment  not  absolutely  unrea- 
sonable in  itself  will  be  against  the  appellant;,  that  the  judg* 
ment  is  presumed  to  be  right  unless  it  appear  that  a  ipule  of 
law  has  been  violated,  after  assuming  that  the  facts  have  been 
viewed  in  the  most  favorable  light  which  the  case  will  admit 
of,  and  that  the  general  conclusion  of  the  referee  as  contained 
in  his  report,  will  be  inferred  to  have  involved  a  finding  by 
him  not  in  terms  expressed,  upon  all  the  material  questions. 
Phdps  V.  McDonald  (26  N.  Y.,  82)  follows  22  N.  T.,  supra, 
and  is  like  it,  in  the  facts.  Milhau  v.  Sharp  (27  N.  T.,  624) 
is  also  based  upon  that  decision.  In  Smith  v.  Coe  (29  N.  Y., 
666),  the  one  fact  found  by  the  judge  was  sufficient  to  sustain 
his  conclusion  of  law,  and  the  court,  questioning  the  neces- 
sity of  his  finding  upon  the  minor  facts  which  led  to  that 
material  one,  held  that  the  presumption  would  be,  even  if 
that  should  be  considered  as  a  conclusion  of  law,  that  the 
judge  had  found  all  the  fects  which  were  necessary  to  sustain 
such  conclusion.  In  Bramard  v.  Dunning  (30  N.  Y.,  211) 
the  report  of  the  referee  was  very  imperfectly  made  up. 
*^Where  the  findings  are  thus  imperfect,"  say  the  court  "  the 
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findings  of  tact  necessary  to  sustain  the  judgment  will  be 
presumed."  These  are  the  cases  commonly  cited  to  sustain  the 
position  of  the  respondent.  It  will  be  seen  that  they  do  not 
present  the  question  which  is  raised  by  the  findings  and 
the  refusal  to  find  in  the  case  before,  us.  Here  there  is  a  lack 
of  findings,  important  to  sustain  the  judgment  given.  Nor  is 
there  silence  in  the  case  in  regard  to  them.  The  case  is  not 
imperfectly  made  up.  The  points  are  clearly  presented.  They 
are  brought  distinctly  to  the  attention  of  the  referee.  He 
does  not  negative  them,  nor  does  he  affirm  them.  He  refers 
to  his  report  for  his  decision  upon  them,  and  expressly  refuses 
to  find  further  than  he  has  therein  found.  From  that,  it  is 
evident  that,  in  his  opinion,  they  followed  as  legal  inferences 
from  the  facts  which  he  did  find,  and  his  judgment  was,  that 
fraud  and  intent  to  deceive  were,  without  further  proof,  pro- 
nounced by  the  law  the  necessary  concomitant  of  a  false 
representation  and  loss  sustained  thereby.  Without  designing 
or  desiring  to  question  the  cases  above  cited,  and  those  akin 
to  them,  we  hold,  then,  that  where  the  finding  of  facts  does 
not  contain  enough  to  sustain  the  conclusion  of  law,  and  it 
appears  from  the  case  that  a  request  to  find  upon  the  material 
facts  not  found  was  refused,  otherwise  than  as  found  in  the 
report,  and  that  that  is  silent  thereon,  this  court  will  not  pre- 
sume, in  aid  of  the  judgment,  that  there  was  a  finding  not 
expressed  in  terms.  And  the  decision  in  Comstock  v.  Ames 
(3  Keyes,  357)  is  somewhat  in  point.  There  a  referee  had 
failed  to  find  facts  needful  to  sustain  his  conclusion  of  law. 
The  court  say :  "  We  cannot  assume  the  existence  of  facts  in 
opposition  to  those  found  by  the  referee,  for  any  purpose.  But 
when  certain  facts  are  expressly  found,  and  certain  other  facts 
are  studiously  omitted  to  be  found,  and  the  existence  of  the 
latter  are  necessary  to  sustain  a  judgment,  it  is  reasonably 
clear  that  a  rule  of  law  has  been  violated  in  rendering  the 
judgment."  And  the  judgment  was  there  reversed,  though 
the  court  also  looked  into  the  testimony,  and  were  of  opinion 
that  it  would  not  warrant  other  findings  of  fact  than  those 
made  by  the  referee  (p.  359). 
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Statement  of  case. 


It  is  not  necessary  that  we  examine  the  other  qnestions 
presented  by  the  appellant. 

The  judgment  of  the  court  below  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concurring,  except  Andrews,  J.,  who  took  no  part, 

Judgment  reversed,  and  new  trial  ordered ;  costs  to  abide 
the  event. 


Thomas  Obeblandeb  and  another,  Eespondents,  v.  Caspab 

Spiess  and  another.  Appellants. 

To  maintam  an  action  for  fraud  and  deceit  based  upon  false  representa- 
tions, the  representations  must  not  only  be  false  in  fact,  but  the  party 
making  them  must  believe  or  have  reason  to  believe  them  to  be  false, 
and  such  false  representation  must  influence  the  other  party  to  contract. 
(Per  Gbovbr,  J.) 

The  rule  that,  -where  there  appears  in  the  report  no  finding  by  a  referee 
upon  particular  material  facts,  the  court  will,  in  reviewing  the  judg- 
ment upon  appeal,  presume,  in  support  of  the  judgment,  that  he  did  find 
such  fact  in  favor  of  the  party  recovering,  is  only  applicable  where  fix)m 
the  case  it  appears  that  such  additional  flndmg  of  fact  would  have  been 
warranted  by  the  evidence. 

Where  the  plaintiffs  contracted  to  sell  land  to  the  defendants,  and  the 
defendants  offered  in  payment  certain  bonds,  which  bonds  the  plain- 
ti&  at  first  refused  to  receive  but  finally  consented  to  do  so,  upon  the 
assertion  of  the  defendants  that  they  were  good,  as  good  as  cash,  and  the 
referee  found  that  the  bonds  were  worthless,  and  the  representation  was 
&lse  and  made  to  induce  the  plaintiffs  to  accept  the  bonds,  and  that  the 
defendants  could  not  have  known  such  representations  to  be  true,  and 
therefore  gave  judgment  for  the  plaintifi^,  in  an  action  brought  by  them  for 
fraud  and  deceit. — Hetd^  this  conclusion  was  not  authorized  by  the  find- 
ing; and  AcW,  fiirther,  that  it  was  error  to  reject  evidence  offered  by  the 
defendants  to  show  that,  prior  to  the  transfer  of  the  bonds,  they  had  made 
inquiries  in  respect  to  their  value,  and  that  from  such  inquiries  they 
believed  them  to  be  good. 

(Argued  December,  1870  ;  decided  January  26, 1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  district,  affirming  a  judg- 
ment for  the  plaintiif  entered  upon  a  report  of  a  referee. 
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Statement  of  case. 

By  an  agreement  dated  the  22d  January,  1863,  the  plain- 
tiffs agreed  to  sell  to  the  defendants  two  lots  in  the  city  of 
New  York,  worth  not  less  than  $4,000,  for  the  sum  of  $4,100. 
At  the  time  of  making  the  agreement  one  of  the  defend- 
ants offered  in  part  payment  ($2,000)  the  bonds  of  the  Logan 
County  Mining  and  Manufacturing  Company  of  Virginia,  at 
par  value.  The  plaintiffs  at  first  objected  to  receiving  the  bonds 
but,  finally,  upon  the  statement  of  the  defendant  that  tlie 
bonds  were  good,  that  they  were  as  good  as  cash,  they  con- 
sented to  do  so.  The  lots  were  afterward  conveyed  to  the 
defendants  and  the  bonds  transferred  to  the  plaintiffs  as  part 
of  the  consideration.  The  bonds  were  worthless,  and  this 
action  was  brought  to  recover  the  damages  sustained  by  the 
alleged  deceit  and  fraud  of  the  plaintiff.  The  referee  did  not 
find  any  actual  fraudulent  intent  on  the  part  of  the  defend- 
ants or  that  they  were  aware  that  their  statements  were  false. 
He  found,  however,  that  the  defendant  had  represented  as 
true,  that  which  was  not  true  and  which  he  could  not  have 
known  to  be  true,  to  the  gain  and  advantage  of  defendants, 
and  the  loss  of  the  plaintiffs,  and  thereupon  gave  judgment  for 
the  plaintiffs.  The  defendants  appealed  to  the  General 
Term,  where  the  judgment  of  the  referee  was  affirmed. 

Stephen  H.  Olin  for  the  appellants  {R.  B.  Rosevelt  with 
him),  insisted  that  the  falsity  of  the  representations  made  by 
them,  not  being  known  to  the  defendants  they  were  not  liable. 
{Atwood  V.  Small^  6  Cla.  &  F.,  444 ;  Bums  v.  Burnett^  2  H. 
&  L.,  529  ;  Moena  v.  Heyworth^  10  M.  &  W.,  147 ;  Paisley 
V.  Freeman^  1  Smith,  L.  C,  55  ;  nopkiris  v.  Tanqueray^  21 
L.  J.,  C.  P.,  162 ;  Salisbury  v.  Stainar,  19  Wend.,  159 ; 
Ormrod  v.  Huth,  14  Mees.  &  Welsby,  651 ;  Marsh  v.  Falker^ 
40  N.  Y.,  562 ;  Sa^dford  v.  Handy,  23  Wend.,  260,  268 ; 
Thomas  v.  McCann,  4  B.  Monroe,  601 ;  Hvhba/rd  v.  Briggs^ 
31  N.  Y.,  530 ;  Foley  v.  CoghiU,  5  Black.,  118.) 

Beach  cfe  Beaman^  for  the  respondents,  insisted  that  every 
intendment  of  law  as  well  as  fact,  is,  as  matter  of  legal  right, 
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to  be  made  in  support  of  judgments  on  appeal.  {Carman  v. 
FuUzy  21  N.  Y.,  551 ;  Viele  v.  Troy  and  Boston  R.  R.  Co.j 
20  K.  Y.,  184 ;  Rider  v.  Powell,  28  N.  Y.,  310 ;  Grant  v, 
Morse,  22  N.  Y.,  323 ;  Benttey  v.  Smith,  2  Kejes,  342 ; 
Lefier  v.  Fidd,  50  Barb.,  408  ;  JSrainard  v.  Dunning,  30  N. 
Y.,  216  ;  Richardson  v.  Durgan,  8  Bosw.,  212.)  That  the  facts 
as  found  by  the  referee  were  sufficient  to  sustain  the  action. 
(Addison  on  Torts,  3  ed.,  830 ;  Bennett  v.  Judson,  21  N.  Y., 
238 ;  Stone  v.  Denny,  4  Met.,  162 ;  Sharp  v.  Mayor,  40 
Barb.,  256 ;  Smith  v.  Richards,  13  Peters,  26 ;  Craig  v. 
Ward,  3  Abb.  U.  S.,  239 ;  40  K  Y.,  566.) 

G^ROVEB,  J.  The  counsel  for  the  respondent  insists  that  he 
was  entitled  to  recover  by  proving  that  the  representations 
made  by  the  defendants  upon  the  sale  of  the  bonds  to  them 
were  false.  The  bonds  in  question  vrere  those  of  a  corpora- 
tion organized  pursuant  to  the  statutes  of  New  York,  called 
Logan  County  Mining  and  Manu&cturing  Company  of  Vir- 
ginia, having  several  years  to  run  before  maturity,  and  draw- 
ing interest  at  six  per  cent,  payable  semi-annually,  at  the 
office  of  the  company  in  the  city  of  New  York.  Payment  of 
the  bonds  was  secured  by  a  mortgage  to  a  trustee  purporting 
to  cover  over  one  hundred  thousand  acres  of  land  situated  in 
West  Virginia.  The  referee  found  that  the  defendant  Eoz- 
wog,  to  induce  the  plaintiffs  to  accept  the  bonds  as  offered, 
and  to  overcome  the  objections  of  the  plaintiffs  to  the  same, 
then  represented  that  the  bonds  were  good,  and  that  they 
were  as  good  as  cash,  and  repeatedly  made  such  and  other 
affirmations  to  the  same  effect  in  regard  to  them.  The  referee 
further  found  that  these  representations  were  false,  but  did 
not  find  that  the  defendants  knew  them  to  be  false,  or  any 
fact  inconsistent  with  the  idea  that  the  defendant  in  good 
&ith  believed  them  at  the  time  to  be  true.  The  action  is  not 
founded  upon  contract,  but  upon  the  alleged  deceit  and  fraud 
practiced  by  the  defendants  upon  the  plaintiffs,  to  induce 
them  to  purchase  the  bonds.    The  question,  therefore,  is 

whether  a  recovery  can  be  sustained  in  the  absence  of  proof 
Hand— Vol.  VI.     23 
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that  the  defendants  believed  or  had  reason  to  believe  that  the 
representations  were  false  at  the  time,  and  for  that  reason 
that  they  were  fraudulently  made.  That  such  proof  is  neces- 
sary to  a  recovery  is  an  elementary  principle.  (2  Kent's  Com- 
mentaries, 482-489).  In  Attwood  v.  Small  (6  Clark  &  Fin- 
nelly,  House  of  Lords  Cases,  444),  Lord  Brougham  says :  If 
two  parties  enter  into  a  contract,  and  if  one  of  them,  for  the 
purpose  of  inducing  the  other  to  contract  with  him,  shall  state 
that  which  is  not  true  in  point  of  fact,  which  he  knew  at  the 
time  he  stated  it  not  to  be  true,  and  if  upon  that  statement 
of  what  is  not  true  and  what  is  known  by  the  party  making 
it  to  be  false,  the  contract  is  entered  into  by  the  other  party, 
then,  generally  speaking,  and  unless  there  is  more  than  that 
in  the  case,  there  will  be  at  law  an  action  open  to  the  party 
entering  into  such  contract ;  an  action  of  damages,  grounded 
upon  the  deceit ;  and  there  will  be  a  relief  in  equity  to  the 
same  party  to  escape' from  the  contract  which  he  has  so  been 
inveigled  into  making  by  the  false  representations  of  the  other 
contracting  party.  In  one  case,  it  is  not  necessary  that  all 
those  three  circumstances  should  concur  in  order  to  ground  an 
action  for  damages  at  law,  or  a  claim  for  relief  in  a  court  of 
equity.  I  mean  in  the  case  of  a  warranty  given,  in  which 
Ihe  party  undertakes  that  the  fact  be  so,  and  in  which  case, 
therefore,  no  question  can  be  raised  upon  the  scienter  upon 
the  fraud  or  willful  misrepresentation.  In  this  case  that  is 
clearly  out  of  the  question ;  therefore,  all  these  three  circum- 
stances must  combine :  First,  that  the  representation  was 
contrary  to  the  fact ;  secondly,  that  the  party  making  it  knew 
it  to  be  contrary  to  the  fact ;  and,  thirdly,  and  chiefly,  in  my 
view  of  the  case,  that  it  should  be  this  false  representation 
which  gave  rise  to  the  contracting  of  the  other  party.  (See 
also,  'Ormrod  v.  Suth^  14  Meeson,  2  Welsby,  651.)  All  the 
confusion  that  has  arisen  upon  this  point,  has  been  from  a 
misapplication  of  a  class  of  cases  where  the  party  making  the 
representation  of  a  fact  has  asserted  its  existence  as  within  his 
personal  knowledge,  as  contra-distinguished  from  belief  or 
opinion.     Bennet  v.  Judson  (21  N.  T.,  238),  belonged  to  this 
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elass.  See  Marsh  v.  FdUcer  (40  N.  Y.,  662)  where  this  class 
of  cases  was  reviewed,  and  the  principle  upon  which  they 
were  decided  pointed  ont.  The  representations  in  the  present 
case  were  strong  expressions  of  belief  and  opinion.  They  do  not 
legally  imply  that  Bos>vog  had  made  any  personal  examination 
of  the  pecuniary  affairs  of  the  corporation  by  which  they  were 
issued,  or  of  the  value  of  or  title  to  the  lands  by  which  they 
were  secured,  and  thus  had  acquired  personal  knowledge  of 
the  value  of  the  bonds,  and  that  he  was  speaking  from  such 
personal  knowledge.  Consequently,  proof  that  the  representa- 
tions were  false  did  not  show  him  guilty  of  falsehood  or  fraud 
m  making  them. 

The  counsel  for  the  respondent  also  insists  upon  the  rule 
that  where  there  has  been  no  finding  of  the  referee  upon 
a  question  of  fact,  the  court  will,  in  reviewing  the  judg- 
ment upon  appeal,  assume,  in  support  of  the  judgment, 
that  he  did  find  such  further  facts  in  favor  of  the  party 
recovering  as  are  essential  to  uphold  it.  The  counsel  is  right 
in  this  respect.  {Orant  v.  Morse^  22  N.  Y.,  323 .  Hider  v. 
PaweU,  28  id.,  310 ;  Doty  v.  Carolus,  31  K  Y.,  549.)  But 
this  rule  is  applicable  only  where,  from  the  case,  it  appears 
that  such  additional  findings  of  fact  would  have  been  war- 
ranted by  the  evidence.  An  examination  of  the  testimony  in 
this  case  shows  that  some  facts  were  proved  by  the  plaintiffs 
tending  to  show  that  the  defendant  Koswog  was  aware  of  the 
falsity  of  the  statements  at  the  time  of  making  them  and  evi- 
dence was  given  by  the  defendants  tending  to  repel  any  such 
conclusion.  It  is  unnecessary  to  determine  whether  the  evi- 
dence would  have  warranted  such  further  finding,  and  thus 
bring  the  case  within  the  rule,  for  the  reason  that  competent 
evidence  upon  this  point  was  offered  by  the  defendants  and  an 
exception  taken  to  its  rejection  by  the  referee.  The  defend- 
ants offered  to  prove  that  prior  to  the  sale  of  the  bonds  to 
plaintiffs  they  had  made  inquiries  in  respect  to  their  value, 
and  that  from  the  information  so  received,  they  believed  the 
bonds  to  be  good  and  fully  worth  their  par  value.  The 
rejection  of  this  evidence  was  erroneous.    The  point  in  issue 
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was,  whether  the  defendants  believed  the  representations  true 
or  were  aware  of  their  falsity.  Upon  this  point  it  was  compe- 
tent for  the  defendants  to  show  that  they  had  made  inquiries 
in  relation  to  the  value  of  the  bonds,  and  the  information 
they  had  acquired  thereby,  and  that  from  such  information 
they  believed  the  bonds  were  worth  more  than  par  at  the 
time  of  making  the  statements.  ' 

The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  event. 

All  the  judges  concurred  in  the  result. 

NoTB. — This  case,  when  decided,  was  understood  by  the  reporter  as 
expressing  by  the  court  merely  a  concurrence  in  the  result  as  to  the 
error  of  excluding  the  testimony,  without  passing  definitely  upon  the  pro- 
positions of  the  opinion.  It  appears,  however,  by  the  opinion  of  Folgeb, 
J.,  in  Meyer  v.  Amidon^  above,  that  the  court  did  decide  in  Oberla.'ndeT  v. 
iS^MM,  the  propositions  stated  by  him.  The  two  cases  are  therefore  reported 
together. — Rbp. 


William  J.  Dounoe,  Appellant  ^.  Sahijel  J.  Passons  and 

Nathan  H.  Mybiok,  Respondents. 

• 

A  copartnership  was  dissolved  and  a  new  firm  under  the  same  name 
formed,  with  the  same  members,  except  one,  whose  place  was  supplied 
by  the  defendant.  The  new  firm  did  not  assume  the  debts  of  the  old 
firm.  B,  one  of  the  original  partners,  induced  the  plaintiff  to  furnish 
him  with  money,  to  buy  up  the  debts  of  the  old  firm,  representing  to  the 
plaintiff,  that  they  could  be  purchased  at  a  large  discount.  Instead  of 
buying  up  the  old  debts,  B.,  upon  receiving  the  money  from  the  plaintiff, 
delivered  to  him,  as  such  antedated  notes,  drawn  and  endorsed  by  him  in 
the  firm  name,  and  depositing  the  plaintiff's  money  to  the  credit  of  the 
new  firm  in  the  bank,  checked  it  out  in  the  firm  name,  and  applied 
the  greater  part  of  it  to  the  payment  of  the  debts  of  the  old  firm,  all  the 
other  defendants  being  ignorant  of  the  whole  transaction.  In  an  action 
on  these  notes,  brought  by  the  plaintiff,— JStftef,  that  the  new  firm  were 
not  liable  for  them,  and  that  he  could  not  recover. 

(Argued  Pebruaiy  22, 1871 ;  decided  March  21, 1871.) 
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Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court,  in  the  Sixth  judicial  district,  reversing  a  judg- 
ment for  the  plaintiff,  entered  upon  the  report  of  a  referee, 
and  ordering  a  new  trial.  Action  upon  promissory  notes.  On 
the  first  of  January,  1867,  the  firm  of  My  rick,  Haight  &  Co., 
before  then  existing,  was  dissolved,  and  a  new  firm,  under  the 
same  name,  was  organized.  The  partners  were  the  same  in 
each  firm,  except  that  Samuel  J.  Parsons  became  a  partner  in 
the  new  firm,  in  the  place  of  James  Greenwood,  a  member  of 
the  old  firm.  At  the  time  of  dissolution,  the  old  firm  was 
largely  indebted,  but  such  debts  were  not  assumed  by  the  new 
firm,  nor  had  the  defendant,  Parsons,  any  knowledge  of  them, 
During  the  month  of  January,  1867,  Bemis,  who  was  a  mem- 
ber of  both  firms,  informed  the  plaintiff  of  the  above  facts, 
and  that  the  notes  of  the  old  firm  could  be  bought  in  New 
York,  at  a  discount  of  eighteen  to  twenty  per  cent.  An 
arrangement  was  then  made  between  the  plaintiff  and  Bemis, 
by  which  the  plaintiff  advanced  to  Bemis,  moneys  with  which 
Bemis  agreed  to  buy  for  him,  such  notes  of  the  old  firm. 
Bemis,  thereupon  made  and  executed  the  notes  in  suit,  and 
signed  the  name  of  Myrick,  Haight  &  Co.  thereto,  making 
them  payable  to  their  own  order,  and  endorsed  the  same,  pay- 
able to  the  order  of  the  plaintiff  in  the  firm  name,  dating 
them,  with  one  or  two  exceptions,  prior  to  the  first  of  Janu- 
ary, 1867,  and  sent  them  to  the  plaintiff  as  and  for  the  notes 
of  such  old  firm,  purporting  to  have  been  bought  by  him  in 
the  market.  The  proceeds  of  these  notes  were  credited  to 
Bemis  on  the  books  of  the  new  firm,  but  were  mostly  drawn 
out  and  applied  by  him  on  the  debts  of  the  old  firm.  The 
new  firm  was  dissolved  in  March,  1867.  Parsons  had  no 
knowledge  of  these  dealings  between  the  plaintiff  and  Bemis, 
until  after  the  commencement  of  the  action.  The  notes  were 
not  paid  when  due,  and  in  May,  1867,  this  action  was  brought 
against  the  co-partners  in  the  new  firm.  The  defendant  Par- 
sons answers  separately,  denying  the  liability  of  the  new  firm 
and  alleging  usury.  The  defendants  Myrick,  Haight  and 
Bemis  answer  separately,  setting  up  the  like  defences.     The 
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referee  found  for  the  plaintiff,  and  judgment  was  entered  on 
this  report  against  all  the  defendants  for  $10^693.64.  The 
General  Term  reversed  this  judgment,  and  the  plaintiff 
appealed  to  this  court. 

/.  a.  Ward,  for  the  appellant,  insisted  that  defendants  were 
liable  for  the  tortious  act  of  their  co-partner.  (Parsons  on 
Part.,  150;  Locke  y.  Steams,  1  Met.,  564;  Manf,  andMech. 
Bank\.  Oore  c6  Grafton,  15  Mass.,  75 ;  BoardmauY.  Oore^ 
id.,  331 ;  WhittaJcer  v.  Brovyix^  16  Wend.,  505 ;  Richa/rdson 
V.  French,  4  Met.  577.) 

Geo.  B.  Bradley,  for  respondents,  insisted  that  it  was  a 
personal  transaction  between  Bemis  and  plaintiff,  and  there- 
fore defendants  were  not  liable.  (CoUyer  on  Part.,  4  Am. 
ed.,  §  483 ;  3  Kent's  Com.  5th  ed.,  42,  43 ;  Livingston  v. 
Boosevelt,  4  Johns.,  251 ;  Gansevoort  v.  WiUianns,  14  Wend., 
135 ;  Talmadge  v.  Penoyer,  35  Barb.,  120,  129  ;  Jaques  v. 
Marquand,  6  Cow.,  497,  503 ;  Loyd  v.  Freahfield,  2  Carr.  & 
Payne,  325 ;  Ex  parte  Apsey,  3  Brown,  Ch.,  365  ;  Vallett  v. 
Parker,  6  Wend.,  619 ;  Boyd  v.  Plumb,  7  Wend.,  309 ; 
Foot  V.  Sahin,  19  John.,  154-157 ;  jSc  parte  Bonbonua,  8 
Ves.,  540,  544 ;  Rogers  v.  Bachelor,  12  Peters,  229 ;  East- 
man V.  Cooper,  15  Pick.,  276.) 

Allen,  J.  The  judgment  upon  the  report  of  the  referee 
was  properly  reversed  and  a  new  trial  granted  by  the  Supreme 
Court.  The  reasons  assigned  by  Judge  Boardman  for  such 
action,  are  satisfactory.  The  money  for  the  recovery  of  which 
this  action  was  brought,  was  not  advanced  to  or  for  the  defend- 
ants or  upon  their  credit,  and  the  notes  transferred  to  the 
plaintiff  were  not  in  fact,  and  did  not  purport  to  be  notes  of 
the  defendants  firm  and  were  not  given  in  their  business. 

The  transaction  was  entirely  disconnected  with  the  business 
of  the  partnership  composed  of  the  defendants  and  was  so 
understood  by  the  plaintiff  who  gave  credit  only  to  Bemis,  by 
entrusting  him  with  the  money  to  purchase  for  him  and  as  his 
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agent,  the  notes  of  another  firm,  before  then  dissolved,  and 
the  notes  transfeiTed  were  delivered  to  and  accepted  by  the 
plaintiff  as  the  notes  of  that  firm.  Bemis  perpetrated  a  fraud 
on  the  plaintiff  bat  not  in  tlie  business  or  as  the  agent  of  the 
defendants.  Had  the  plaintiff  shown  that  the  money,  although 
entrusted  to  Bemis  for  a  special  purpose,  had  been  diverted  and 
appropriated  by  the  defendants  to  their  use  with  knowledge 
that  it  was  the  money  of  the  plaintiff,  an  action  upon  the  notes, 
or  for  money  had  and  received,  might  have  been  maintained. 
They  would  then  with  knowledge  of  the  facts  and  with  tlieir 
assent  have  become  the  debtors  of  the  plaintiff,  but  the  evidence 
came  far  short  of  proving  such  a  state  of  facts.  The  money 
was  placed  by  Bemis  to  the  credit  of  the  firm  in  bank  and 
checked  out  by  him  in  the  firm  name,  and  chiefly,  if  not 
entirely,  in  the  payment  of  the  debts  of  the  extinct  firm,  and 
if  in  a  sense  the  defendants  (the  new  firm),  may  be  said 
to  have  received  the  money,  it  was  not  as  the  money  of  the 
plaintiff,  but  of  Bemis,  who  had  credit  for  it.  Had  the  money 
been  borrowed  for  the  firm  in  the  ordinary  course  of  business, 
the  defendants  would  have  been  liable.  But  Bemis  was  the 
trustee  and  agent  of  the  plaintiff  and  having  the  money  in  his 
bands  in  that  capacity,  placed  it  with  that  of  the  firm  and 
took  to  himself  credit  for  it.  The  other  parties  were  ignorant 
of  the  relations  between  him  and  the  plaintiff,  as  well  as  of 
the  source  from  which  the  money  came.  The  relation  of 
debtor  and  creditor  as  between  the  plaintiff  and  the  defend- 
ants, did  not  result  from  that  transaction.  (Jaqties  v.  JUar- 
quandy  6  Cow.,  497 ;  Hutchinson  v.  Smithy  7  Paige,  33  ;  Hich' 
ardson  v.  French^  4  Met.,  577 ;  Smith  v.  Cra/veny  1  Cr., 
and  Jer.,  500.) 

The  order  granting  a  new  trial  should  be  afilrmed,  and 
judgment  absolute  go  against  the  plaintiff  pursuant  to  the 
stipulation. 

All  the  judges  concurring,  judgment  affirmed. 
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L? Zenas  T.  BurnelL,  Appellant,  v.  The  New  York  Central 

Railroad  Company,  Respondents. 

Where  a  common  carrier  has  contracted  to  transport  a  passenger  and  his 
baggage, although  his  strict  liability  as  a  common  carrier  ceases  upon 
a  failure  of  the  owner  to  call  for  his  baggage  within  a  reasonable  time 
after  its  arrival  at  the  place  of  destination,  a  modified  liability,  analogous 
to  that  of  warehouseman,  stiU  exists ;  and  the  carrier  is  bound  to  exer- 
cise ordinary  care  in  keeping  and  preserving  the  property  until  it  is  called 
for  or  disposed  of  according  to  law. 

This  obligation  is  not  a  new  and  independent  obligation,  arising  from  the 
unprovided  for  and  accidental  circumstance  of  the  property  being  left  in 
the  hands  of  the  carrier,  but  is  imposed  by  the  contract  of  carriage, 
and  therefore  rests  upon  the  carrier  with  whom  the  contract  was  made, 
although  the  place  of  destination  is  beyond  its  route. 

The  failure  of  the  carrier,  in  such  case,  to  deliver  the  property  to  the  owner 
when  demanded,  prima  fade  establishes  negligence  and  want  of  due 
care ;  and  the  anus  of  accounting  for  the  default  lies  with  the  carrier. 

The  plaintiff  purchased  a  ticket  of  the  defendants,  a  railroad  corporation, 
at  a  point  on  their  line,  for  New  York,  and  had  his  baggage  checked  for 
that  city.  He  arrived  there,  by  the  Hudson  River  railroad,  a  connecting 
line  of  road,  at  nine  o^clock  in  the  morning,  and  about  noon  of  that  day 
gave  his  check  to  an  expressman  in  the  city  of  Brookl}ai,  with  directions 
to  get  the  trunk  from  the  depot  of  the  Hudson  River  railroad  for  him. 
The  expressman  neglecting  to  do  so,  when  two  days  afterward,  the  plain- 
tiff demanded  the  trunk  at  the  depot,  it  could  not  be  found.  The  defend- 
ants had,  in  pursuance  of  an  arrangement  with  the  Hudson  River  Rail- 

,  road  Company,  transferred  the  baggage  to  the  latter  at  Albany,  and  it 
had  been  conveyed  by  them  to  New  York  and  deposited  in  their  dep«t. 
in  an  action  brought  by  the  plaintiff  to  recover  the  value  of  his  trunk,  and 
contents. —^62(2,  that  he  was  entitled  to  recover,  in  the  absence  of  any 
proof  on  the  part  of  the  defendants  accounting  for  the  failure  to  deliver 
it 

(Argued  February  20 ;  decided  March  21, 1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  of  the  first  judicial  district,  reversing  a  judgment  for 
plaintiff,  entered  upon  the  report  of  a  referee,  and  granting 
new  trial. 

On  the  5th  day  of  March,  1866,  the  plaintiff  purchased,  at 
the  ticket-oflSee  of  the  defendants,  at  Palmjrra,  a  ticket  for  the 
city  of  New  York,  and  his  baggage,  consisting  of  a  trunk, 
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was  regularly  checked,  and  placed  in  their  custody.  By  an 
arrangement  between  the  defendants  and  the  Hudson  River 
Railroad  Company,  passengers  from  Palmyra  to  New  York 
were  carried  from  Albany,  by  the  latter  company,  to  its  station 
at  the  foot  of  Thirtieth  street,  in  the  city  of  New  York,  where 
the  baggage  of  the  passengers  is  delivered  by  them. 

The  plaintiff  and  his  baggage  reached  the  city  of  New  York 
on  the  6th  of  March,  1866,  at  about  9i  o'clock  a.  m.  The 
plaintiff,  instead  of  calling  for  his  trunk  upon  the  arrival  of  the 
train,  immediately  proceeded  to  the  house  of  his  mother  in 
Brooklyn,  where  he  purposed  to  stop,  and,  at  about  noon  of 
the  same  day,  gave  the  check  for  his  baggage  to  an  expressman 
in  Brooklyn,  with  directions  to  get  the  trunk  from  the  Hudson 
River  Railroad  Company's  station.  The  expressman  never 
called  for  the  trunk ;  and,  on  the  morning  of  March  8th,  the 
plaintiff  called  at  the  depot  and  demanded  his  trunk,  but  upon 
searching  for  it,  it  could  not  be  found. 

This  action  was  brought  to  recover  the  value  of  the  trunk. 
The  referee  found  that  the  delay  of  the  plaintiff  was  not, 
under  the  circumstances,  unreasonable,  and  that  the  trunk 
was  lost  through  want  of  ordinary  care  and  diligence  by  the 
defendants,  and  gave  judgment  for  the  plaintiff. 

The  General  Term  reversed  this  judgment,  and  plaintiff 
thereupon  appealed  to  this  court. 

A.  C.  Morris,  for  the  appellant,  insisted  that,  by  the  con- 
tract of  carriage,  defendants  were  liable  for  the  baggage  until 
called  for.  {JN^orway  Plain  Co.  v.  Boston  <&  Me,  R,  R,  Co., 
1  Gray,  271,  274 ;  Ca/ry  v.  Cleveland  a/nd  Toledo  R.  R.  Oo.j 
29  Barb.,  85 ;  Fisk  v.  Newton,  1  Denio,  47 ;  Ost/ramder  v. 
Brawn,  15  Johns.,  42 ;  Yam.  Horn  v.  Kermit,  4  E.  D.  Smith, 
464.) 

James  Matthews,  for  respondent,  insisted  that  defendants 

were  not  liable  as  carriers.    {Rothy.  The  Buff,  cmd  St  L,  R. 

B.  Co.,  34  N.  Y.,  548 ;  Jones  v.  Norwich  Trams.  Co.,  50  Barb., 

193 ;  Holdridge  v.  Utica  and  Black  Ri/ver  R.  R.  Co.,  56  id., 
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191.)  That  they  were,  in  any  event,  merely  gratuitous  bailees. 
(Story  on  Bail.,  §§  17,  23,  62,  64, 65,  79,  97 ;  Edwards  on  Bail., 
44,  45,  69,  70, 95, 102, 103, 105, 107, 129 ;  Angell  on  Carriers, 
§§  10,  11 ;  Dorman  v.  JmkinBy  2  Adolph.  &  Ellis,  256 ;  Foa- 
ter  V.  Essex  Banky  17  Mass.,  479;  JSkapp  v.  Curtis^  9 
Wend.,  60.) 

Chiteoh,  Ch.  J.  The  plaintiff  took  passage,  at  Palmyra,  on 
the  defendant's  road  for  New  York,  and  purchased  a  ticket 
and  checked  his  trunk  to  the  latter  place.  On  his  arrival  in 
New  York,  the  plaintiflF,  without  calling  for  his  baggage,  went 
to  Brooklyn,  and  the  second  day  after  his  arrival  presented 
his  check  and  demanded  his  trunk,  but  it  could  not  be  found, 
and  has  not  since  been  found.  This  action  was  brought  to 
recover  the  value  of  the  trunk  and  contents.  The  referee 
found  that  the  trunk  was  lost  through  the  negligence  of  the 
defendants  and  their  servants,  and  that  the  plaintiff  was  enti- 
tled to  recover,  upon  which  a  judgment  was  entered,  which 
was  reversed  by  the  General  Term,  in  the  first  district,  and 
a  new  trial  ordered,  from  which  the  plaintiff  appealed  to  this 
court. 

The  Supreme  Court  placed  its  decision  upon  the  ground 
that  the  defendants'  liability  ceased  with  the  transportation 
of  the  trunk  by  the  Hudson  River  Railroad  Company,  to  New 
York,  and  its  readiness  to  deliver  it  within  a  reasonable  time 
after  arrival,  and  that  whatever  responsibility  was  incurred 
afterward,  in  keeping  or  storing  it,  was  incurred  by  the  latter 
company,  for  which  the  defendants  were  not  liable. 

The  correctness  of  this  decision  depends  upon  the  nature 
of  the  contract  between  carrier  and  passenger,  in  respect  to 
the  custody  and  care  of  baggage  upon  the  failure  of  the  owner 
to  call  for  it.  within  a  reasonable  time  after  its  arrival  at  the 
place  of  destination. 

As  to  what  is  a  reasonable  time  cannot  be  definitely  deter- 
mined, but  must  be  left  to  the  circumstances  of  each  case. 
Up  to  the  expiration  of  that  period  the  strict  liability  of  com- 
mon carriers  continues.     After  that  a  modified  liability,  anal- 
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agons  to  that  of  warehousemen  only  exists.  The  rule  of 
exemption  from  strict  liability  was  carried  to  the  utmost  limit 
of  propriety,  to  say  the  least  of  it,  in  Hoth  v.  Buffalo  and 
State  Line  R.  R,  Co.  (34  N.  T.,  548.) 

It  is  unnecessary  to  attempt  a  definition  of  reaeondhle  Ume^ 
as  applied  to  this  subject  in  this  case,  because  it  is  clear  that 
sufiicient  time  had  elapsed  to  relieve  the  earner  from  his 
peculiar  liability  as  insurer  of  the  property.  But  there  still 
remained  a  duty  or  obligation  on  the  part  of  the  Hudson 
Hiver  company,  to  exercise  ordinary  care  in  keeping  and  pre- 
serving the  property  until  it  was  called  for,  or  was  disposed  of 
according  to  law.  The  question  is  whether  this  obligation,  with 
its  modified  liability,  was  imposed  by  the  contract  of  carriage,  or 
whether  it  was  a  new  and  independent  obligation,  arising  from 
the  unprovided  for  and  accidental  circumstance  of  leaving  the 
trunk  in  possession  of  the  carrier.  If  the  latter  is  the  correct 
theory,  then  the  defendants  are  not  liable,  and  the  action 
should  have  been  against  the  Hudson  River  company;  if 
the  former,  they  are  liable,  because  by  their  contract  they 
assumed  the  responsibility  of  every  duty  and  obligation 
imposed  by  the  contract  of  carriage.  The  Hudson  River 
company    were  their  agents  in  performing  the  contract. 

In  considering  such  questions,  it  is  proper  to  regard  the 
improved  facilities  of  traveling,  with  its  incidental  contin- 
gencies, accidents  and  conveniendes,  and  the  usual  mode  of 
transacting  such  business,  to  the  end,  that  while  on  the  one 
hand,  onerous  and  unnecessary  duties  should  not  be  imposed 
upon  the  carrier  by  an  unnatural  or  arbitrary  construction  of 
the  contract,  on  the  other  hand,  that  it  should  be  so  construed 
as  to  afford  reasonable  protection  to  the  public.  The  rule 
applicable  in  the  construction  of  all  contracts,  that  existing 
&ct8  and  all  the  surrounding  circumstances,  are  to  be  regarded 
for-  the  purpose  of  effectuating  the  intent  of  the  parties  .is 
also  to  be  applied.  I  think  the  duty  or  obligation  referred  to, 
of  storing  the  property  and  exercising  ordinary  care  to  pre- 
serve and  protect  it  upon  the  happening  of  the  contingent 
event  of  its  not  being  called  for,  was  incurred  at  the  time  the 
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contract  was  made,  and  is  a  part  of  the  contract  itself.  It  is 
to  be  presumed  that  the  parties  intended  to  provide  for  every 
contingency  incident  to  the  subject  of  the  contract. 

Leaving  baggage  with  a  carrier  by  railroad,  either  for  tem- 
porary convenience,  from  necessity,  sickness  or  accident  is  not 
such  an  unusual  or  exceptional  circumstance,  as  to  create  a 
presumption  that  it  was  not  within  the  contemplation  of  the 
parties  at  the  time  the  contract  was  made. 

The  duty  of  exercising  care  over  property  thus  remaining 
in  their  possession,  is  a  part  of  the  duty  of  carriers,  incidental 
it  is  true  to  their  principal  or  main  duty,  but  nevertheless 
incumbent  upon  them,  and  it  is  no  less  a  duty  growing  out  of 
their  relation  of  carriers,  because  their  liability  is  mitigated 
to  that  of  ordinary  bailees  for  hire.  Besides  this  is  the  ordi- 
nary mode  in  which  this  business  has  been  transacted,  as  the 
evidence  in  this  case  shows,  and  as  all  railroad  companies  are 
in  the  habit  of  doing.  Baggage  thus  left  is  and  always  has 
been  kept  and  cared  for,  and  the  manner  of  disposing  of  it, 
if  not  finally  called  for,  was  long  since  regulated  by  law 
(Laws  of  1837,  p.  311),  and  it  is  presumed  that  the  parties 
contracted  with  reference  to  the  existing  state  of  facts,  and  to 
the  customary  manner  of  transacting  such  business. 

The  other  view  terminates  all  relations  between  carrier  and 
passenger,  immediately  upon  the  expiration  of  the  "  rea- 
sonable time,"  within  which  the  baggage  must  be  called  for, 
and  transforms  the  carrier  into  a  mere  accidental  finder,  or 
gratuitous  bailee  liable  only  for  gross  negligence.  In  other 
words,  it  makes  two  contracts  in  every  case  where  baggage  is 
left,  and  complicates  the  rights  and  duties  of  the  respective 
parties,  and  while  it  essentially  impairs  the  security  of  the 
public,  confers  no  substantial  benefit  upon  the  carrier.  Its 
tendency  would  be  to  induce  carelessness  and  negligence, 
where  care  and  vigilance  is  necessary.  The  fair  construction 
of  the  contract  is  that  the  defendants  agreed  for  a  considera- 
tion to  transport  the  plaintiff  and  his  trunk  to  New  York, 
and  deliver  the  latter  to  him  on  its  arrival,  if  called  for,  if 
not  that  it  should  be  properly  stored,  and  reasonable  care 
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exercised  to  prevent  injury  or  loss  until  it  was  called  for,  or 
was  lawfully  disposed  of.  This  simplifies  the  transaction, 
carries  out  the  intention  of  the  parties,  legalizes  the  uniform 
practice,  and  does  justice  to  the  carrier  and  the  public. 
AltKough  the  rule  on  this  subject,  has  not  been  very  definitely 
settled,  yet  the  principles  herein  indicated  are  not  new. 
{Cory  V.  Cleveland  <&  Toledo  R.  R.  Co.,  29  Bai-b.,  35 ;  The 
NoTwcuy  Plain  Co.  v.  B.  <6  M.  R,  fi.,  1  Gray,  271  and 
cases  cited. 

These  views  in  effect  determine  the  liability  of  the  defend- 
ents  in  this  action.  The  Hudson  River  company  being  the 
agents  of  the  defendants  in  performing  the  contract,  and  the 
contract  of  storage,  being  a  part  of  the  original  contract  of 
carriage,  it  follows  that  the  defendants  are  liable  for  the  loss 
in  this  case  if  any  one  is  liable.  Allek,  J.,  in  29  Barb.,  35, 
said,  "  There  was  but  one  contract,  one  hiring  and  one  con- 
sideration paid  for  the  carriage  and  storage  of  the  baggage ; 
lihe  contract  for  storing  resulting  from  and  being  an  incident 
to  the  main  contract  for  carriage.  It  follows  that  the  party 
liable  upon  the  main  and  express  contract,  is  liable  upon  the 
incidental  and  implied  contract,  and  the  Buffalo  and  State 
Line  road,  in  the  storage  as  in  the  carriage  of  the  trunk  must 
be  deemed  the  agent  of  the  defendant  performing  its  con- 
tract." {ffart  V.  R.  dk  8.  R.  R.  Co.y  4  8eld.,  87 ;  Quiniby  v. 
VanderhUt,  17  N.  J.,  306.) 

The  only  remaining  question  is  whether  a  cause  of  action 
was  established,  based  upon  the  negligence  of  the  Hudson 
River  Company.  The  failure  of  that  company  to  produce  the 
subject  of  bailment  when  demanded,  prima  faeie  established 
negligence  and  want  of  due  care.  When  there  is  a  total 
default  to  deliver  the  goods  bailed,  on  demand,  the  onus  of 
accounting  for  the  default  lies  with  the  bailee.  {Piatt  v. 
Htbhard,  7  Co  wen,  497-500,  note  a ;  Schwervn  v.  McKie,  5 
Robts.  R.,  404,  and  cases  cited.)  It  is  claimed  that  the  failure 
to  produce  the  trunk,  and  the  charge  of  negligence  is  fully 
met  by  the  evidence  produced  on  the  part  of  the  defendants, 
that  the  building  used  for  storing  baggage  was  safe  and  secure 
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and  in  charge  of  trusty  agents  and  servants,  and  properly 
guarded  night  and  day.  There  was  no  evidence  as  to  how 
this  particular  trunk  got  out  of  the  possession  of  the  Hudson 
River  company.  If  it  had  been  burned  or  stolen,  without 
fault  on  their  part,  the  defendants  would  not  have  been  liable. 

The  evidence  certainly  shows  a  commendable  vigilance  in 
the  general  arrangements  to  protect  this  class  of  property, 
but  it  fails  to  point  out  how  or  by  what  means  this  trunk  was 
lost.  The  inference  that  it  was  delivered  to  the  wrong  person 
by  mistake  is  quite  as  legitimate  as  that  it  was  stolen.  To 
say  that  the  servants  were  generally  careful,  does  not  estab- 
lish as  a  question  of  law,  that  they  were  not  careless  in  respect 
to  this  article.  It  was  incumbent  on  the  defendants  to  show 
that  the  loss  of  this  trunk  was  not  attributable  to  the  want 
of  care  of  their  servants,  and  the  evidence  was  such  that  the 
referee  was  justified  in  finding  that  they  had  foiled  to  do  it. 

If  this  trunk  was  delivered  to  the  wrong  person  the  circum- 
stances should  have  been  shown,  otherwise  it  would  be  pre- 
sumed negligent,  as  no  such  delivery  would  be  proper  without 
the  presentation  of  the  duplicate  check,  or  satisfactory  evi- 
dence of  its  loss,  and  of  the  ownership  of  the  property.  If 
the  trunk  had  been  delivered  upon  such  evidence  as  vigilant, 
careful  persons  would  regard  as  sufficient,  the  defendants' 
might  have  been  relieved  from  liability,  but  no  evidence  of 
this  character  was  produced,  and  we  think  the  finding  of  the 
referee  was  fully  warranted. 

The  order  granting  a  new  trial  must  be  reversed,  and  the 
judgment  affirmed. 

Rapallo,  J.,  dissented.  Andbews  J.,  took  no  part.  All 
the  others  concurring,  the  order  granting  a  new  trial  waa 
reversed  and  the  judgment  affirmed. 
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Mabtha  Barker,  Eespondent,  v.  James  Savage  and  James 

GoRMLEY,  Appellants. 

• 

To  enter  upon  a  street  crossing  in  a  city  where  the  moving  vehicles  are 
numerous,  and  a  collision  with  them  likely  to  produce  serious  injury, 
without  first  looking  in  both  -  directions  along  the  street,  to  ascertain 
whether  any  are  approaching,  and,  if  so,  their  rate  of  speed,  and  how 
far  distant  they  are  from  the  crossing,  is  negligence. 

Footmen  have  no  right  of  way,  at  a  crossing  in  a  city  street,  superior  to 
that  of  vehicles.  Each  have  the  right  of  passage  in  common,  and  in  its 
use  are  hound  to  exercise  reasonable  care  for  their  own  safety,  and  to 
avoid  doing  injury  to  others  who  may  be  in  the  use  of  the  right  of  way 
with  thenL 

Where  the  plaintiff,  a  woman,  sixty-four  years  old  and  lame,  was  crossing 
Third  avenue,  in  New  York  city,  at  ten  o'clock  in  the  morning,  and  the 
driver  of  a  cart,  going  at  the  rate  of  four  miles  an  hour,  when  at  a 
distance  of  twelve  feet  from  the  plaintiff,  called  to  her,  which  call  was 
heard  by  persons  more  distant  from  the  cart  than  the  plaintiff,  but  the 
plaintiff  nevertheless  kept  on,  and  was  run  down  and  injured, — Held, 
that  a  charge  by  the  court  to  the  jury,  to  the  effect  that  the  plaintiff  was 
only  required  to  look  ahead  along  the  crossing,  and  if,  in  so  looking,  she 
discovered  no  obstacle,  then  she  was  not  negligent  in  proceeding  to  cro88> 
was  erroneous. 

(Argued  February  22 ;  decided  March  21, 1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  aflBrming  a  judgment  in 
&vor  of  the  plaintiif. 

The  action  was  for  damages  resulting  from  a  personal  injury 
aQeged  to  have  been  caused  by  negligence  of  the  defendant 
Gormley,  while  driving  a  cart  belonging  to  the  other  defend- 
ant 

The  plaintiff  was  a  woman,  of  over  sixty-four  years  of  age, 
and  was  lame,  walking  with  a  crutch.  She  was  crossing  Third 
avenue,  the  lower  crossing  at  Forty-first  street,  at  about  ten 
o'clock  in  the  morning,  going  from  the  west  side.  The  defend- 
ant Gormley  was  driving  his  cart  up  the  avenue,  at  the  rate 
of  about  four  miles  an  hour,  going  north  on  the  east  railroad 
track,  and  the  plaintiff  had  not  reached  the  east  track,  when 
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the  driver,  then  about  twelve  feet  from  the  plaintiff,  shouted 
to  her  and  pulled  in  his  horse.  The  shout  was  heard  by  wit- 
nesses at  a  greater  distance  from  the  cart  than  the  plaintiff 
was,  but  she  paid  no  attention  to  it,  and  continued  advancing, 
and,  just  as  she  was  passing  over  the  easternmost  rail,  the 
accident  occurred.  The  plaintiff  testified  that  she  did  not 
hear  the  driver,  and  accounted  for  it  by  the  fact  that  she  wore 
a  hood. 

On  the  close  of  the  plaintiff's  proofs,  the  counsel  for  defend- 
ants moved  that  plaintiff  be  nonsuited,  on  the  ground  that  the 
evidence  showed  the  driver  to  be  free  from  negligence.  This 
motion  was  denied,  and  defendants  excepted.  Another  motion 
for  a  nonsuit  was  made  after  all  the  evidence  was  in,  which  was 
also  denied.  Exceptions  were  taken  to  two  parts  of  the  judge's 
charge ;  to  the  charge  that  a  person  crossing  the  street  had 
the  right  of  way,  and  a  driver  was  bound  to  care  for  him ; 
and  to  the  charge  that  a  person  crossing  the  streets  was 
not  bound  to  look  either  way,  but  had  the  right  to  look  straight 
before  him,  and  it  was  the  duty  of  the  driver  to  keep  out  of 
his  way  and  not  come  into  collision  with  him.  The  jury  found 
for  the  plaintiff,  and  the  defendants  appealed  to  the  General 
Term,  where  the  judgment  was  affirmed.  The  case  at  General 
Term  is  reported  in  1  Lansing,  228. 

John  K,  Porter y  for  the  appellants,  insisted  that  plaintiff's 
negligence  was  contributory.  {Steves  v.  Oswego  JR.  H.  Co.^  18 
N.  T.,  423 ;  Ernst  v.  Hudson  River  R.  R.  Co.^  39  id.,  68 ; 
Wilcox  V.  Watertovm  R.  R.  Go,^  id.,  358,  368 ;  Chrippefn^.  N. 
Y.  Central  R.  R.  Co.,  40  N.  T.,  51 ;  Nicholson  v.  Erie  R. 
Co.,  41  id.,  542 ;  Baxter  v.  Troy  amd  Boston  Co.,  id.,  502- 
505 ;  Harty  v.  Central  Co.,  42  id.,  472.)  That  court's  charge 
was  erroneous.  {Cotton  v.  Wood,  8  Common  Bench,  N.  S., 
571 ;  S.  a,  98  Eng.  Com.  Law,  571.) 

E.  D.  Ctdver,  for  the  respondent. 

Gboveb,  J.  It  was  the  legal  duty  of  the  plaintiff,  in 
crossing  the  avenue,  to  exercise  reasonable  care  to  protect 


1871.]  Babkbb  V,  Savage.  193 

Opinion  of  the  Court,  per  Gboybb,  J. 

lierBelf  from  injury  by  a  collision  with  vehicles  that  were 
traveling  thereon.  If  the  omission  of  such  care  by  her  con- 
tributed to  the  injury  received,  she  could  maintain  no  action 
therefor.  In  Hartfidd  v.  Roper  (21  Wend.,  615),  Cowen, 
judge,  says :  "  That  it  is  perfectly  well  settled  that  if  a  party 
injured  by  a  collision  on  the  highway,  has  drawn  the  mischief 
upon  himself  by  his  own  neglect,  he  is  not  entitled  to  an 
action,  even  though  he  be  lawfully  in  the  highway  pursuing 
his  travels.  (See  also,  JRaihbun  v.  Payne^  19  Wend.,  399). 
The  only  question  usually  arising  in  such  cases  is,  as  to  what 
constitutes  reasonable  care.  This  question  has  often  arisen 
and  been  determined  in  cases  of  collision  with  trains,  where 
railroad  tracks  intersect  a  highway.  In  these  cases,  it  has 
been  held  that  reasonable  care  requires  a  vigilant  use  of  the 
senses,  of  the  eyes,  and  ears  in  looking  and  listening  for  trains, 
so  as  to  be  able  to  avoid  any  collision  therewith,  and  that  the 
omission  of  this  care,  if  contributing  to  an  injury,  will  pre- 
clude a  recovery  therefor.  {NicJtolson  v.  The  Erie  RaiJ/way 
Go.y  41  N".  Y.,  642 ;  Boaster  v.  Tr(yy<md  BosUm  Co.^  id.,  502 ; 
Haaiy  v.  Central  Co.  of  N.  e/".,  42  N.  Y.,  472.)  These  cases 
show  that  reasonable  care  is  such  as  prudent  persons  exercise, 
when  contemplating  the  danger  that  may  be  encountered  at 
such  crossings.  That  danger  arises  from  the  great  speed  at 
which  trains  are  usually  run,  and  from  the  almost  inevitable 
destruction  arising  from  collision  therewith.  The  same  princi- 
ple applies  to  street  crossings  in  cities  and  road  crossings  in  the 
country,  reasonable  care  being  such  as  the  danger  to  be  appre- 
hended from  collision,  renders  necessaiy  for  protection  in  case 
others  in  the  exercise  of  their  right  of  way,  observe  due  and 
proper  care  on  their  part.  In  the  application  of  tlus.principle 
it  is  obvious  that  less  care  is  required  in  crossing  the  streets 
and  avenues  of  cities  at  the  usual  street  crossings  than  at  rail- 
road crossings,  for  the  reason  that  vehicles  traveling  thereon 
move  at  much  less  speed  than  railroad  trains,  and  are,  to  a 
much  greater  extent,  upder  the  immediate  control  of  those 
having  charge  of  them.  The  constant  active  vigilance 
required  for  self  preservation  at  railroad  crossings  is  not 
Hand— Vol.  VL        25 
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equally  requisite  art  street  crossings  for  this  purpose,  and  is 
not  therefore,  at  the  latter  crossings,  required  by  reasonable 
care.  Nevertheless  these  crossings  are  not  ft*ee  from  danger 
to  footmen,  and  at  those  most  crowded  there  is  serious  danger 
to  be  apprehended.  ^Reasonable  care  requires,  in  all  cases,  the 
exercise  of  vigilance  proportioned  to  the  danger  encountered. 
To  enter  upon  a  street  crossing  in  a  city  where  the  moving 
vehicles  are  numerous,  and  a  collision  with  them  likely  to 
produce  serious  injury,  without  looking  in  both  directions 
along  the  street  to  ascertain  whether  any  are  approaching, 
and  if  so  their  rate  of  speed,  and  how  &r  from  the  crossing, 
would  not  only  be  the  omission  of  reasonable  care  for  his  own 
safety,  but  an  act  of  rashness.  It  is  likewise  the  duty  to  look 
at  street  and  road  crossings  for  a  like  purpose,  when  there 
may  be  danger  from  approaching  vehicles,  although  the  t)*avel 
may  be  quite  trifling,  for  the  reason  that  vehicles  may  be 
approaching  so  as  to  make  it  dangerous  for  footmen  to  pro- 
ceed In  impressing  this  degree  of  care  upon  footmen  for 
their  own  safety,  the  law  does  not  exonerate  those  in  charge 
of  the  vehicles  from  the  exercise  of  similar  care,  that  is,  such 
<;are  as  is  proportioned  to  die  danger  to  be  apprehended  to 
'themselves,  and  especially  to  footmen,  from  collision.  They 
^re  required  not  only  to  make  a  vigilant  use  of  their  senses 
*o  discover  any  one  exposed  to  danger,  but  so  to  control  the 
movement  of  their  team  as  to  avoid  it  to  the  extent  of  their 
power  when  discovered.  Applying  these  principles  to  the 
present  case,  the  court  did  not  err  in  refusing  to  nonsuit  the 
plaintiff  upon  the  ground  that  the  driver  was  free  from  negli- 
gence. The  testimony  shows  that  the  driver  not  only  could, 
but  did  in  fact  see  the  plaintiff  some  fifteen  feet  distant  from 
cher,  and  from  the  testimony,  it  is  probable  he  could  have  seen 
her  at  a  greater  distance.  Under  these  facts,  and  the  other 
testimony,  it  was  a  proper  question  for  the  jury  whether  he 
•could  not  have  stopped  his  horse  in  time,  or  so  have  guided 
it  as  to  have  avoided  running  against  her.  If  he  could,  his 
negligence,  and  the  consequent  liability  of  the  defendant  for 
the  injurjr,  BO  fer  as  this  question  was  concerned,  was  estali- 
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lished.  The  other  ground  lipon  which  the  motion  was  based 
presents  a  more  difficult  question.  There  Was  no  evidence 
that  the  plaintiff  looked  at  all  in  either  direction  for  approach- 
ing vehicles,  and  the  evidence  tends  to  show  that  she  entered 
upon  the  crossing  and  walked  along  upon  it  without  taking 
any  precaution  for  this  purpose.  That  had  she  looked  she 
<>ould  have  seen  the  horse  and  cart  in  time  to  have  avoided 
the  danger.  That  for  some  unexplained  reason  she  failed  to 
hear  the  cry  of  the  driver,  made  for  the  purpose  of  notifying 
her  of  her  danger,  although  such  cry  was  heard  by  persons  at 
much  greater  distance  than  the  plaintiff,  and  which  would 
have  been  heard  by  her  in  time  to  have  avoided  the  danger,  if 
reasonably  attentive  to  the  danger  of  her  situation.  tVe  have 
already  seen  that  it  wa:s  her  duty  to  look  along  the  street  to  see 
if  it  was  safi^  to  proceed.  This  she  could  have  done  without 
stopping.  Turning  the  eyes  along  the  street  required  no  special 
effort,  and  if  her  failure  to  do  this  contributed  to  the  injury, 
she  had  no  right  of  recovery.  I  think  the  evidence  presump- 
tively proved  this,  and  that,  upon  this  ground,  the  plaintiff 
should  have  been  nonsuited.  But  the  eourt  erred  in  charging 
the  jury  that  the  plaintiff  was  only  required  to  look  ahead 
along  the  crossing,  and  if,  in  so  looking,  she  discovered  no 
obstacle  thereon,  she  was  not  negligent  in  proceeding  to  cross. 
In  addition  to  this,  it  was  her  duty  to  look  along  the  street  in 
the  vicinity  of  the  crossing,  upon  both  sides  thereof,  for  a  rea- 
sonable distance,  to  enable  her  to  avoid  danger  from  approach- 
ing teams.  The  exception  taken  to  this  part  of  the  charge 
was  suffidenily  specific  to  raise  this  question.  The  court  also 
erred  in  charging  the  jury  that  footmen  had  a  priority  of  right 
of  way,  in  crossing  streets  at  the  usual  crossings,  over  teams 
traveling  upon  the  street,  and  that  it  was  the  duty  of  the  latter 
to  avoid  collision  with  persons  so  crossing  the  street.  The 
effect  of  this  instruction  was  to  induce  the  jury  to  believe  that 
a  footman,  having  a  prior  right  of  way  over  a  team,  might 
venture  upon  the  crossing,  and,  in  so  doing,  was  relieved  &om 
the  exercise  of  such  care  for  his  safety  as  would  have  been 
required  had  the  right  of  way  of  both  been  the  same.    If  it 


196     Thb  Pboplb  v.  Supebvisobs  of  Dblawabb  Co.  [March, 


Statement  of  case. 


was  not  the  design  to  convey  this  idea  to  the  jury,  this  portion 
of  the  charge  was  wholly  without  meaning.  This  may  have 
misled  the  jury.  Neither  footmen  nor  teams  have  any  right 
of  way  superior  to  the  other.  They  each  have  the  right  in 
common,  and  equally  with  the  other,  and  in  its  exercise  are 
bound  to  exercise  reasonable  care  for  their  own  safety  and  to 
avoid  doing  injury  to  any  others  who  may  be  in  the  exercise 
of  the  equal  right  of  way  with  them.  {Cotton  v.  Woody  98 
Com.  Bench,  568.) 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered ;  costs  to  abide  event. 

Chttbch,  Ch.  J.,  Allen,  Foloeb,  and  Bapallo,  JJ.,  con- 
curred ;  Peckham,  J.,  concurred  in  result  only  on  ground  of 
error  in  charge ;  Andbews,  J.,  took  no  part. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  abide 
the  event. 
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The  Pboplb  ex  rel.  Stbphbk  C.  Johnson,  Bespondent,  v.  Thb 
BoABD  OF  Supebvisobs  of  Delawajkb  Countt,  Appel- 
lants. 


A  county  board  of  commisBioiierB  of  exdfie  has  power  to  employ  an  attor- 
ney to  conduct  the  prosecutionB  for  penalties,  which  they  are  authorized 
to  institute,  and  as  it  acts  as  the  agent  of  the  county  in  so  doing,  the 
claims  for  such  seryices  are  a  county  charga 

An  account  for  such  legal  serrices  must  be  presented  to  the  board  of 
supervisors  of  the  county,  and  must  be  audited  and  allowed  by  them  ; 
but  the  amount  to  be  allowed,  in  the  absence  of  express  contract  or  statute, 
is  somewhat  in  their  discretion.  But  where  the  same  are  legally  chargeable 
to  the  county,  it  is  the  duty  of  the  board  in  good  fidth  to  audit  them, 
and  on  their  reftisal  to  act,  a  mandamus  is  the  proper  remedy  to  compel 
them. 

Where  a  board  of  supervisors  has  once  considered  a  claim  and  audited  and 
aUowed  it  at  a  certain  amount,  a  mandamus  cannot  issue  to  compel  it  to 
audit  the  claim  anew  and  allow  it  at  a  greater  amount,  but  where  there 
are  distinct  and  separate  items  in  the  account,  the  board  of  supervisors 
can  no  more  whoUy  reject  or  reftise  to  audit  one  of  those  items,  which  is  a 
legal  charge,  on  the  ground  that  it  is  not  legal,  than  they  can  reject  for 
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that  reason  a  whole  account,  and  a  mandamus  will  go  to  compel  such 
audit 
What  should  be  the  f<Mi&  of  a  mandamus  in  such  eases  stated  by  Folgbr,  J. 

(Ai^ed  Pebruary  21, 1871 ;  decided  March  21, 1871.) 

Appeal  from  an  order  of  the  General  Term  in  the  Third 
department,  granting  a  peremptory  mandamns  on  an  appeal 
by  the  relator  from  an  order  of  the  Special  Term,  denying  a 
motion  for  an  attacliment  against  the  board  of  supervisors  for 
an  alleged  contempt 

During  a  portion  of  the  years  1859  and  1860,  the  relator 
was  attorney  for  the  board  of  excise  of  Delaware  county.  He 
presented  to  the  board  of  supervisors  of  that  county  his  bill  for 
the  legal  services  rendered  as  such  attorney  to  the  excise  board, 
including  services  in  two  suits  known  as  the  Coan  and  Sack- 
rider  suits.  In  the  latter,  a  judgment  was  recovered  before  a  jus- 
tice of  the  peace,  which  was  on  appeal  reversed  in  the  County 
Court,  and  on  appeal  from  the  judgment  of  the  County  Court 
that  judgment  was  reversed  and  that  of  the  justice  affirmed. 
Sackrider  then  appealed  to  the  Court  of  Appeals,  where  after 
two  arguments  the  judgment  of  the  Supreme  Court  was 
reversed  on  the  ground  that  the  authority  of  the  present 
relator  to  bring  the  suit  in  Justices'  Court  against  Sackrider 
was  not  sufficiently  proved. 

The  supervisors  offered  him  the  sum  of  $300  provided  he 
would  release  the  county  from  all  claims  on  account  of  the 
costs  and  disbursements  recovered  in  the  suits  conducted  by 
him.  The  relator  refused  to  accept  the  proposition,  and 
applied  to  the  Supreme  Court  for  a  peremptory  mandamus  to 
require  the  board  to  vacate  its  order  and  to  proceed  and  audit 
said  accounts,  which  applicatiqn  was  granted. 

On  the  service  of  the  mandamus,  the  board  of  supervisors 
made  an  order  vacating  their  previous  action,  and  referred 
the  relator's  accounts  to  a  committee,  who  made  a  report 
allowing  all  the  usual  taxable  costs  in  the  actions,  except  the 
Coan  and  Sackrider  suits,  and  disallowing  all  charges  for  dis- 
bursements and  services  made  and  rendered  in  subpoenaing 
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and  procoriDg  the  attendance  of  witnesses  at  court,  other 
than  the  statute  fees,  and  also  rejecting  the  claims  in  the 
Sackrider  suit,  above  mentioned.  On  an  order  to  show  cause 
why  an  attachment  sliould  not  issue  or  STich  other  crfyHher 
order  be  made  as  might  be  proper,  the  Special  Term  denied 
the  motion,  and  on  appeal  to  the  General  Term  that  order 
was  affirmed,  but  thej  ordered  that  a  peremptory  mandamus 
issue  to  the  board  of  supervisors  of  Delaware  county,  com- 
manding them  to  allow  the  relator  the  bills  in  the  Sackrider 
suit  as  well  as  in  the  Coan  suit,  and  all  the  other 
rejected  items.  The  anpervisors  appealed  from  snch  order  to 
this  court. 

The  various  charges  and  th^  grounds  of  rejection  ^i*e  men- 
tioned in  the  opinion,  as  is  also  the  order  of  the  General 
Term. 

Wm.  Oleaaon^  of  counsel  for  the  appellant:  That  man- 
damus was  not  the  proper  remedy,  the  Coan  and  Sackrider 
suits  not  being  '^  legal  charges,"  he  cited  Brady  v.  Suprs.  of 
New  York  (2  Sand.,  460) ;  People  v.  ^j^e  of  Cortland  (40' 
How.,  68);  Boyce  v.  Supra,  of  Cayuga  (20  Barb.,  394); 
Peo;^  V.  Swpre.  of  Columbia  (10  Wend.,  363).  That  the 
remedy  was  by  oertiorari  and  not  mandamics.  (36  Barb., 
118 ;  2  Crary  Special  Prac,  58 ;  11  Wend.,  91 ;  19  id.,  66-58 ; 
14  Barb.,  446 ;  39  id.,  652 ;  18  Wend.,  79 ;  9  id.,  508 ;  14 
Barb.,  52 ;  12  Johns.,  414 ;  1  Hill,  362-^367 ;  5  Denio,  665 ; 
33  Barb.,  602.)  That  the  supervisors  must  exorcise  their  dis- 
cretion. (12  Wend.,  446 ;  The  People  v.  Supervisory  of  SL 
Zaiorencey  30  How.  Pr.  K.,  173.) 

Samuel  ITand,  for  the  respondent :  That  the  relator's  claim 
was  a  county  charge.  (Laws  of  1857,  vol.  2,  §§  1,  5, 13,  22  r 
People  V.  Supervisorsy  32  N.  Y.,  473 ;  Bright  v.  Supervisors 
of  Ch^noAfigOy  18  Johns.,  242 ;  DovbUday  v.  Supervisors  of 
Bro<ymey  2  Cow.,  533 ;  1  R.  S.,  386,  §  3,  sub.  9.)  That  the 
refusal  of  the  supervisors  to  audit  the  claim  rendered  them 
liable  to  a  mandamus.    {Hull  v.  Supervisors  of  Oneida^  19 
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Jobns.,  259;  People  v.  Stip^'viearjs  of  Albam/y  12  Jolins-^ 
416.)  The  Supreme  Conrt  at  General  Tenn  had  right,  as 
an  origin/J  trihuQal,  to  grant  the  man^amns.  {People  v. 
Sheriff  ^  RmeBdaer^  1  Code  R.,  135 ;  Peofple  v.  Ckmrnm- 
sionere  of  Fort  EAvmtd^  11  How.  Pr.,  89 ;  Yom  Beneselaer 
V.  Sheriff  ^  AThany^  1  Cow.,  501 ;  People  v.  Oroton  Aqiie- 
duct  Sofkrdy  49  Barb.,  259.)  Tliie  court,  if  they  regard 
the  carder  of  the  .General  Term  aa  opvering  too  much 
ground,  can  modify  it  with  regard  to  its  ap^ficaition  of 
amonnta,  and  m>  to  xt^-ios  which  are  diaeretioai^rr j. 

FoLGB^  J.  We  have  no  doubt  but  that  the  boai'd  of  com- 
mieeionerB  of  excise  had  the  pow^  to  employ  an  attorney  and 
counaelor  at  l^w^  to  oondnct  for  them  their  legal  bu&inesa, 
and  to  givie  them  advice,  from  time  to  time,  as  they  should 
need  it.  The  act  by  which  they  are  created  imposes  upon 
them  the  duty,  when  caaes  luise,  of  commencing  and  prose- 
cuting legal  proceedings.  As  there  is  no  provision  in  the 
act  that  the  members  of  the  board  shaU  be  appointed  of  those 
who  possess  the  acquired  ability  to  conduct  audi  proceedings, 
the  implieaidon  is  necessary  that  when  they  a^  obliged,  ia 
the  peiformanee  of  their  duties,  to  seek  the  aid  of  the  courts, 
they  have  the  power  to  act  by  attorney,  and  with  counsel 
retained  by  th^n.  And  as  the  board  are  the  agents  q/£  their 
county  in  the  matters  confided  to  them,  when  acting  for  it 
therein,  theiar  contracts,  express  or  implied,  within  the  scope 
of  their  autiiority,£}r  legal  services,  are  binding  upon  the 
ooimty. 

But  the  charges  for  such  services  can  be  collected  in  one 
way  only.  The  account  of  th^n  must  be  presented  to  the 
board  of  supervisors  of  the  county,  which  alone  has  the  power 
to  examine,  settle  and  allow,  and  to  raise  the  money  by  tax 
with  which  to  defray  the  same.  For  many  of  the  items  of 
such  an  account  no  specific  amount  is  fixed  by  law,  and  they 
must  be  deemed  contingent  charges  against  the  county. 
{Bright  v.  Sup.  of  Chenango^  18  Johns.,  242 ;  HiUon  v.*  Sup. 
of  Albany y  12  Wend.,  267 ;  Brady  v.  Sup.  of  New  YorJc^ 


200     The  Pboplb  v.  Supbbviso&s  op  Dblawabe  Oo.  [March, 


Opinion  of  the  Court,  per  Folgeb,  J. 


3  Sandf.  Sup.  Ct.,  460.)  And  when  an  account  is  presented 
for  services  which  are  legally  chargeable  to  the  county,  it  is 
the  duty  of  the  board  to  audit  and  allow  it.  How  much 
shall  be  allowed  rests  in  its  discretion,  in  subservience  to 
established  legal  rules.  {Id,)  But  it  must  take  action,  audit 
and  allow  the  cHairny  when  legal,  at  some  amount.  And  if 
it  does  not,  where  there  is  no  remedy  by  action,  it  can  be 
compelled  by  w/mdamu%  to  proceed  so  to  do.  {People  v. 
&wp.  Cd.  Cawntyy  10  Wend.,  868.) 

The  court  has  tlie  power  to  decide  whether  a  rejected  daim 
is  a  legal  daim  against  the  county ;  and  if  it  be  a  legal  claim, 
it  may  instruct  and  guide  the  board  of  supervisors  by  mem- 
damusy  in  the  execution  of  their  duty ;  not  to  prescribe  for 
them  at  what  amount  the  daim  shall  be  allowed  (unless  indeed 
the  amount  is  fixed  by  law) ;  but  to  compel  them  to  admit 
that  it  is  a  legal  claim,  and  to  exercise  their  discretion  as  to 
the  amount.  {EuU  v.  Suprs.  OneidOj  19  Johns.,  259 ;  WU- 
9(m  V.  Supra.  Albany^  12  id.,  416.) 

When  the  board  of  supervisors  has  once  considered  a  daim, 
has  once  admitted  that  it  is  a  legal  charge  against  the  county, 
and  has  in  good  faith  exercised  its  judgment  and  discretion 
upon  the  amount  which  should  be  allowed,  a  raa/ndamua  may 
not  issue  to  compel  it  to  audit  anew  and  allow  a  greater 
amount.    {Phcenix  v.  Supra.  N.  JT.,  I  Hill,  862.) 

With  these  general  principles  stated,  we  will  proceed  to 
the  particulars  of  the  case  before  us.  We  have  no  doubt  but 
that  the  relator  has  legal  claims  against  the  county  which  the 
board  of  supervisors  has  denied  to  be  such.  The  board  of 
supervisors  has  admitted  a  general  liability  of  the  county  to 
the  relator  for  his  services  and  expenditures  in  the  action 
against  Coan.  Although  it  has  admitted  a  liability  of  the 
county  to  pay  for  the  services  in  the  action  against  Coan,  yet 
it  has  rejected  entire  classes  of  the  items  in  the  relators 
account  of  such  services.  This  rejection  was  upon  the  ground 
that  the  services  represented  by  those  items  were  not  legal 
charges  against  the  county.  It  is  the  same  in  effect  to  refuse 
to  audit  a  certain  class  of  items  in  an  accoimt  for  various 
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kind  of  services,  for  the  reason  alleged  that  they  are  not  legal 
charges,  as  to  reject  for  snch  reason  a  whole  account,  and  the 
nde  applies  as  well,  that  the  court  may  by  mandamus  direct 
that  action  shall  be  had  on  a  class  of  items,  as  on  an  entire 
account.  It  has  rejected  entirely,  and  without  discrimination, 
all  the  items  of  his  charge  for  services  and  expenditures  in 
the  action  against  Sackrider.  This  court,  in  Board  of  Sfwper- 
vuoTB  T.  Sackrider  (35  N.  T.,  154),  held  that  the  action 
against  him  was  not  duly  commenced  in  the  court  of  the  jus- 
tice of  the  peace,  and  that  the  relator  did  not  appear  in  that 
court  in  that  action,  for  the  board  of  commissioners  of  excise, 
with  su£9cient  authority.  It  appeared  in  that  case  (and  it  is 
admitted  in  this  proceeding),  that  the  authority  which  he 
had  was  a  general  one,  operative  in  the  future  without  speci- 
fication, to  commence  such  actions  as  he  saw  fit ;  that  there 
was  no  meeting  or  joint  action  of  the  board  at  which  it  was 
determined  by  the  board  to  commence  the  action  against 
Sackrider ;  and  that  none  of  the  commissioners  knew  of  it 
until  after  it  had  been  commenced.  For  this  error  this  court, 
after  two  arguments,  reversed  the  judgment  of  the  justice  of 
the  peace. 

K  the  board  of  commissioners  of  excise  had  not  power,  by 
a  general  retainer,  to  authorize  the  relator  to  commence 
actions  unspecified,  then  they  had  not  power  by  such  retainer 
to  bind  the  county  for  his  services  upon  sudi  general  retainer. 
For  as  agents,  they  could  bind  their  principal  only  when  act- 
ing within  the  scope  of  their  authority.  And  if  the  action 
against  Sackrider  had  gone  no  &rther  than  the  judgment  in 
the  County  Court,  we  should  hold  that  the  county  was  not 
liable  for  the  relator's  services  therein.  But,  after  the  judg- 
ment of  reversal  in  the  County  Court,  the  board  of  commis- 
sioners of  excise,  in  a  formal  meeting  at  which  all  were 
present,  thus  being  clothed  with  authority,  adopted  and 
ratified  all  his  acts  thus  far,  assumed  the  action  and  benefit 
of  his  labors  in  it,  and  directed  the  relator  to  take  the  judg- 
ment to  the  General  Term  of  the  Supreme  Court  for  review. 
He  thus  had  a  regular  and  binding  retainer,  and  from  that  time 
Hand  —  Vol.  VI.  26 
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forward  till  the  adverse  termination  of  that  action  in  thi& 
conrt,  was  the  attorney  and  counsel  of  the  plaintiff  therein. 
And  the  couiity  was  thus  made  liable  to  him  for  hi0  services 
and  necesai^  expenditures  from  the  commencement  until 
the  end. 

It  is  scarcely  necesst^ry  to  say  that  there  is  no  ground  for 
refusing  hiiu  payi^ient  in  the  adverse  result  in  the  CSourt  of 
Appeals^  which  is  based  upon  the  error  found  at  tl^e  very 
beginning  of  the  action  in  the  Court  of  the  Justice  of  the 
Peace.  A  question  upon  which  the  General  Terpi  of  the 
Supreme  Court  djacided  in  accordance  with  hi^  view  of 
the  law,  and  upon  which  this  conit  at  one  argument  stood 
e<}nally  divided,  cannot  b^  s^ud  to  have  been  ignon^ntly  or 
negligently  considered  by  him,  though  the  final  result  was 
not  as  he  ^vis^d  it  should  be. 

The  different  itiBms  of  his  o^seount^  in  these  t>rp  actions 
may  be  classified^  iuto  those  for  his  services  strictly  prpfes* 
sipual,  for  those  not  strictly  professional^  for  fees  paid  to  pub- 
lie  officers  and  witn^sse6,  vxA  for  other  disbursements  about 
the  actions. 

The  relator  is  entitled  to  payment  for  every  service  which 
he  rendered  in  these  actions  as  an  attorney  or  counselor  at 
law.  By  the  Code  (§  303)  the  measure  of  such  compensation 
is  left  to  the  agreement,  express  or  implied,  of  the  parties. 
There  was  no  express  agreement  between  the  relator  and  the 
board  of  commissioners  of  excise  what  should  be  his  compen- 
sation, if  it  became  a  charge  against  the  county.  He  should 
be  paid,  then,  what  his  services  were  reasoncMy  worth.  Not 
according  to  what  they  produced  to  his  client,  but  what  such 
services,  in  themselves  considered,  were  reasonably  wortli, 
looking  at  the  labor,  time,  talent  and  skill  expended  in  the 
bestowal  of  them. 

The  services  rendered  by  the  relator  not  strictly  profes- 
sional are  comprised  in  the  items  of  his  accounts  for  the  time 
and  travel  spent  in  finding  and  subpoanaing  witnesses.  He 
rendered  them  by  agreement  with  the  board  of  excise.  It 
was  a  service  essential  to  success  in  the  actions,  and  one 
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which  an  attorney  could  render  quite  as  well  as  another  per- 
son, but  it  was  not  one  which  required  an  attorney  to  per- 
form. He  is  not  entitled  to  receiye  for  these  more  than  any 
person  of  requisite  intelligence  could  have  been  employed 
for.  And  it  is  for  the  board  of  supervisors  to  judge  what 
that  sum  is,  after  consideration  of  all  the  drcumstanoes.  The 
board  entirely  rejectied  the  items  for  thes^  services  in  th^  Goan 
action.    It  held  them  not  legal  charges. 

The  fees  to  be  paid  to  public  officers  and  witnesses  are  fixed 
by  law,  $md  the  relator  not  beiug  obliged  to  pay  more  than 
legal  rates,  cannot  receive  morp,  and  is  entitled  to  receive  as 
much  as  he  paid,  up  to  that  rate.  {Sail  v.  Supervisors  iT.  Y., 
32  N.  Y.,  473.)  There  can  be  no  difficulty  in  arriving  at  the 
exact  an^unt  of  this  dass  of  item^. 

The  remaining  class  of  items  are  those  for  expenses  and 
disbursements  not  ordinarily  contained  in  an  attorney's 
account,  because  not  ordinarily  necessary  th^se,  being  for  the 
hire  of  cpnveyancesy  and  expense^  of  mtac^  fugid  h^aat  wbile 
travdii^  in  the  pursuit  of  witnesses.  These  a;re  to  be  con- 
sidered in  ponn^tion  with  those  spoken  pf  above  as  n(m-pro* 
fessional  services,  and  they  are  also  induded  in  l^h^  ag7:eejment 
with  the  board  of  excise.  For  them  both,  tb.^  r^tor  is  enti- 
tled to  receive  gs  much  as^  and  no  more  than,  the  effective 
performance  of  the  service  by  any  other  pei^A  oould  have 
been  procured  for.  For  what  a  constable  or  any  other  com- 
petent public  or  private  9gent  would  have  well  done  the  same 
work,  with  that  the  relator  must  be  satisfied,  and  all  of  that 
the  board  of  supervisors  should  be  satisfied  to  give  him.  This 
dass  of  items  in  the  accounts  in  thQ  Coan  action  the  board  of 
supervisors  also  reject^  entirely,  considering  them  not  a 
legal  charge  against  the  county. 

Treating  these  accounts  in  thi^  manner,  in  our  view,  it  can- 
not be  difficult  for  the  parties  to  this  proceeding  to  arrive  at 
an  accommodation  which  will  be  just  to  both,  and  which 
should  for  that  reason  be  satisfactory  to  both. 

It  remains  to  be  seen  what  power  we  have  through  these 
proceedings  to  enforce  our  views,  and  make  them  practical  in 
the  action  of  the  appellants. 
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The  immediate  origin  of  this  proceeding  was  an  order  to 
the  appellants  to  show  cause  at  a  Special  Term  why  an  order 
should  not  be  granted,  that  an  attachment  issue,  as  for  con- 
tempt, for  the  violation  of  a  peremptory  mandamus  thereto- 
fore issued,  or  for  such  other  or  further  order  or  relief  as  the 
court  might  think  proper  to  grant.  The  Special  Term  pro- 
perly reftised  to  grant  an  order  for  an  attachment,  and 
declined  also  to  give  order  for  any  ottler  relief.  It  would 
seem  from  the  order  that  the  alternative  relief  there  asked 
for  was  a  reference  to  determine  the  amount  due.  The 
General  Term  affirmed  the  order,  so  far  as  it  refused  an 
attachment,  but  taking  hold  of  the  clause  in  the  order  to 
show  cause  looking  to  alternative  relief,  modified  the  order 
of  the  Special  Term,  and  awarded  a  peremptory  mandamus. 
Under  such  a  clause  in  the  notice  of  motion,  or  in  the  order 
to  show  cause,  relief  may  be  given  other  than  that  specifically 
asked  for,^and  to  such  extent  as  is  warranted  by  the  facts 
plainly  appearing  in  the  papers  on  both  sides.  {Ferffusan  v. 
Janesy  12  Wend.,  241 ;  Baratow  v.  RandaUj  5  Hill,  518 ; 
Jackson  v.  StUeSy  1  Cowen,  135,  and  note  1.)  And  on  the 
appeal  to  the  General  Term,  it  had  the  right  to  modify  the 
order  of  the  Special  Term,  in  the  respect  mentioned  in  the 
notice  of  appeal.  (Code,  §  330.)  The  notice  of  appeal  to 
the  General  Term  in  this  case  was  from  the  whole  order  of 
the  Special  Term,  denying  any  relief  to  the  relator.  So  the 
General  Term  had  the  right  to  refuse  a  reversal  of  the  order, 
to  refuse  to  grant  an  attachment,  and  still  the  right,modifying 
the  order,  to  grant  relief  to  the  relator.  {Martin  v.  Kanoitae^ 
2  Abb.,  890.)  And  now  on  the  appeal  to  this  court,  from 
the  order  made  by  the  General  Term,  this  court  has  the 
same  right  to  modify  the  order,  and  to  grant  such  relief  as  is 
legal  and  the  facts  will  warrant.  In  our  view,  the  General 
Term  erred  in  its  order,  not  in  directing  a  peremptory  man- 
damus, for  an  (dias  or  pluries  mandamus  may  be  granted 
(Tapping  on  Mandamus,  333,  et  seq. ;  Bacon,  Ab.,  title  Hand. 
H.,  and  cases  cited ;  Jacob  Law  Diet.,  title  Mandamus  and 
Pluries ;  Angell  &  Ames  on  Corporations,  chap.  20,  §  11) ; 
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but  in  the  terms  of  the  order,  and  of  the  mandamns  which 
should  follow  it.  Following  the  terms  of  the  order,  it  would 
command  the  board  of  supervisors  not  only  to  do,  but  would 
specify  what  they  should  do.  It  directs  them  to  allow  the 
/elator  the  bills  or  accounts  rendered  in  the  two  actions 
against  Sackrider  and  Coan,  and  each  and  every  item  of  them 
except  those  for  interest;  and  it  specifies  the  exact  sum 
($697.08)  which  shall  be  paid  to  the  relator,  and  orders  that 
provision  be  made  for  the  payment  of  it  In  our  judgment, 
this  is  more  than  a  court  can  do.  It  interferes  with  the  dis- 
cretion of  the  board  of  supervisors  in  a  case  in  which  they 
have  a  right,  to  some  extent,  to  exercise  a  discretion,  and  as  to 
part  of  which  they  have  exercised  it.  The  order  would  have 
been  right,had  it  directed  peremptory  matidamus  to  be  issued 
to  the  defendants,  commanding  them  to  proceed  ^^  to  examine, 
settle  and  allow,''  the  accounts  of  the  relator  of  all  his  charges 
in  the  Sackridge  case^  cmd  certain  items  of  the  Coan  casCy 
awarding  to  him  what  his  services,  as  attorney  and  counselor, 
and  in  the  inquiry  for  witnesses  and  subpoBnaing  them,  were 
reasonably  worth ;  what  moneys  he  had  actually  necessarily 
paid,  or  was  necessarily  legally  liable  to  pay,  for  fees  to  public 
officers  and  to  witnesses,  but  not  to  exceed  the  rate  allowed 
by  law  therefor ;  and  for  his  other  necessary  disbursements, 
what  they  were  reasonably  worth ;  holding  them  all  as  to 
their  kind,  as  legally  chargeable  to  the  county,  but  to  be 
examined,  settled  and  allowed  by  the  board  of  supervisors, 
with  a  discretion  as  to  their  degree. 

The  board  should  have  been  commanded  to  aUow  them  all 
at  some  rate,  to  be  arrived  at  in  the  exercise  of  proper  judg- 
ment,upon  the  facts  and  circumstances  properly  shown  to  the 
board.  And  this  Court  should  and  will,  in  the  exercise  of 
its  power,  on  review  to  modify  an  order,  direct  that  such  a 
mandamus  issue.  We  do  this,  because  all  the  facts  are  before 
us ,  in  the  moving  papers  of  the  relator,  and  in  the  answering 
affidavits  of  the  defendants,  which  need  be  presented  for  the 
formation  of  our  opinion. 
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The  original  p&remptory  mandamiiB,  has  been  flerved, 
obedience  to  it  has  been  attempted,  and  a  return  made  to  it. 
It  appears  that  certain  items  of  tiie  accounts  of  the  relator 
which  we  hold  to  be  legally  chargieable  to  the  county,  hare 
not  b6en  settled  and  allowed  by  the  defendants,  but  have 
been  wholly  rejected,  for  the  reason  that  the  boiaxd  held  them 
illegal.  In  other  words  they  have  reftised  to  act  upon  them, 
as  the  law  requires  that  they  shall  act.  Thwe  is  now  pre- 
sented just  the  case,  vrhere  the  office  of  a  mandamus  is  appro- 
priate ;  to  set  in  action  an  inferior  body,  which  declines  any 
action  on  a  legal  claim,  holding  it  illegal  and  refusing  action 
for  that  alleged  reason.    (12  and  19  Johns.,  swpra.) 

The  order  of  the  Special  Term,  and  the  order  of  the  Gene- 
ral Term  should  be  modified,  so  that  an  order  of  the  Special 
Term  should  be  entei-ed,  directing  that  an  alia^  pererrvptory 
mandamus  iBavLBy  commanding  the  board  of  supervisors  of  the 
xjounty  of  Delaware  to  examine,  settle  and  allow,  the  accounts  of 
Stephen  C.  Johnson  for  his  services  and  expenditures  in  the 
actions  of  The  Board  of  Commissioners  o/Mdoise  ofDdmjoare 
Covmty  V.  Pavid  Sachridery  and  for  his  services  and  eitpendi- 
tures  on  inquiry  for  and  subpoenaing  Witnesses  in  the  action 
of  the  Same  plahdiffs  v.  John,  Coan^  and  that  they  allow  him 
what  his  services  as  attorney  and  counselor  at  law  in  the 
action  against  Sackrider  were  reasonably  worth,  considering 
the  labor,  time,  talent  and  skill,  expended  therein  and  not 
confining  consideration  to  the  results  to  tJie  county  produced 
thereby;  and  that  they  allow  him  what  his  services  therein, 
and  in  the  action  against  Coan,  in  the  inquiry  after  and  the 
subpoenaing  of  witnesses  were  reasonably  worth,  considering 
the  tim6  and  labor  expended  therein,  and  that  they  allow 
him  any  moneys  necessarily  expended  by  him  or  for  which 
he  is  necessarily  legally  liable,  in  the  action  against  Sack- 
rider  for  the  fees  of  public  oflicers  or  witnesses,  at  no  greater 
rate  for  such  fees  than  is  allowed  by  law  therefor ;  and  that 
they  allow  him  for  any  other  moneys  necessarily  expended 
by  him,  or  for  which  he  is  necessarily  legally  liable  in  and 
about  the  prosecution  of  those  actions  such  amount  as  the 
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eubject-matter  thereof  was  reafionably  Worth ;  and  command- 
ing said  board  to  distingtush  between  such  items  and  make 
known  such  as  are  allowed,  and  such  as  are  allowed  in  part, 
and  such  as  are  disallowed,  and  such  as  are  disallowed  in  part ; 
and  that  the  said  board,  in  accordance  with  the  provisions  of 
law,  raise  the  money  sufScient  to  pay  the  total  amount  allowed 
to  the  relator,  and  pay  the  same  to  him ;  and  that  the  allow- 
ance so  made  in  pursuance  of  such  order  be  in  addition  to 
any  former  allowance  or  award  made  to  the  relator. 

!Nr either  party  should  have  Costs  in  this  court  against  the 
other. 

The  Ch.  J.,  and  GfioviK,  J.,  did  not  vote,  and  Andrews, 
J.,  took  no  part. 

All  the  other  judges  concurring,  judgment  modified  as 
stated  in  opinion. 


David  A.  Ekapf,  Appellant,  v.  J.  BoHAnnb  Bbown  impleaded 
with  Anna  M.  Jackson,  respondent. 

Hie  issuing  of  an  execution  upon  a  Judgment  rendered  in  his  &yor,  after 
bringing  an  appeal  tberefix>m,  is  inconsistent  with  and  a  waiver  of  a 
party's  right  to  prosecute  such  appeal 

The  plaintiff  filed  a  mechanic's  lien  upon  certain  premises  leased  for  a  term 
of  years  to  the  def^dant  B.  by  the  defendant  J.,  by  which  lease  the 
defendant  B.  covenanted  to  make  certain  alterations,  which  alterations 
were  made  by  B.,  and  to  secure  the  payment  of  which  this  lien  was  filed. 
In  an  action  brought  to  foreclose  the  Uen,  the  referee  gave  Judgment  for 
the  plaintiff  against  B.  and  dismissed  the  complaint  as  to  J.;  plaintiff 
appealed,  but  after  notice  of  appeal,  iasuod  execution  against  B.,  and  col- 
lected the  amount  of  the  Judgment  fit)m  him.— EM,  That  by  enforcing  the 
Judgment  he  had  waived  is  right  to  appeal ;  hdc^  further,  that  the  com- 
plaint was  properly  dismissed  as  to  the  defendant  J. 

(Argued  February  28d,  1871,  and  decided  March  21st,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Comt  of  Common  Pleas  of  the  city  of  New  York,  aflBrming 
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a  judgment  entered  upon  the  report  of  a  referee  as  to  one 
defendant,  and  digmissing  plaintiff's  appeal  as  to  the  other. 

The  respondent,  Mrs.  Jackson,  leased  certain  property  in 
the  city  of  New  York  to  the  defendant  Brown,  for  five  years, 
and  afterward  for  two  more.  By  a  provision  in  the  lease, 
the  lessee  stipulated  to  make,  at  his  own  expense,  certain 
alterations  and  improvements  in  the  buildings,  which  were 
specified  in  the  leas^.  The  lessee,  Brown,  contracted  with 
the  plaintiff,  to  make  certain  alterations,  and  the  plaintiff 
filed  a  lien  under  the  mechanics'  lien  law.  Subsequently  he 
commenced  an  action  in  New  York  Common  Pleas,  to  fore- 
close his  lien,  making  Brown  and  Mrs.  Jackson  parties. 

The  action  was  referred,  and  on  the  trial,  after  the  plain- 
tiff had  opened  his  case,  the  referee  dismissed  the  complaint 
as  to  the  defendant  Jackson,  but  without  costs. 

The  trial  proceeded  as  against  the  other  defendant,  and  a 
judgment  was  recovered  against  him  for  $966.69,  but  with- 
out costs,  except  costs  before  notice  of  trial,  as  the  defendant, 
Brown,  had  offered  to  allow  judgment  for  $1,020.31  and 
interest,  before  notice  of  trial.  The  plaintiff  appealed  to  the 
Common  Pleas  General  Term,  but  before  the  hearing.  Brown 
paid  the  judgment,  upon  an  execution  being  issued  against 
him.  Aft;er  hearing  the  appeal,  the  court  affirmed  the  judg- 
ment as  to  the  defendant  Jackson,  and  dismissed  the  appeal 
as  to  the  defendant  Brown,  with  co$ts.  The  defendant, 
Brown,  made  no  objection  to  the  payment  of  the  judgment, 
and  accepted  the  proposed  case  and  served  amendments 
thereto. 

a.  S.  Guernsey  and  John  H.  Reyndde^  for  the  appellants, 
insisted  that  the  collection  of  the  judgment  was  not  a  waiver 
of  the  right  of  appeal.  {Dyett  v.  Pendleton^  8  Cow.,  325 ; 
Clewes  V.  Dickenson^  8  Cow.,  331 ;  Highie  v.  WesUdkey  14 
N.  Y.,  281;  Burkard  v.  Bdbcock,  27  How.,  391.)  That 
defendant's  acceptance  of  case  estopped  him  from  objection. 
{Law  V.  Graydon^  14  Abb.  P.  R,  448 ;  Persse  <b  B.  Pamper 
Works  V.  WiUett,  14  Abb.  P.  K.,  119 ;  Strong  v.  Strong,  4 
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Rob.j  621 ;  Lamt^ence  v.  Jones^  16  Abb.  P.  R.,  110 ;  Burman 
V.  Tollman^  28  How.  P.  R,  483.)  That  defendant  Jackson 
was  liable.  (11  Barb.,  9 ;  5  Selden,  440 ;  12  Abb.,  128 ;  §  1, 
Laws  1863 ;  Code,  §  114;  19  K  Y.,  242 ;  31  N.Y.,  285  ;  1 E. 
D.  Smith,  670.) 

/S.  F,  Cowdrey^  forrespondent  Jackson. 

Cheney  <&  Dixon j  for  respondent  Brown. 

Gboveb,  J.  The  issning  of  an  execution  by  the  appellant 
upon  the  judgment  rendered  in  his  favor,  and  the  collection 
of  the  amount  thereof  after  bringing  an  appeal  therefrom  by 
him,  was  inconsistent  with  and  a  waiver  of  his  right  further 
to  prosecute  the  appeal.  By  the  former  he  enforced  the 
judgment  as  a  valid  judgment  and  secured  to  himself  the 
fruits  thereof  ajs  such.  By  the  latter  he  seeks  wholly  to 
reverse  and  annul  the  judgment  for  error  therein.  These 
acts,  it  is  obvious,  are  wholly  inconsistent,  the  one  with  the 
other,  and  upon  principle,  it  is  clear  that  the  same  party  can- 
not pursue  both.  But  it  is  not  necessary  to  examine  the 
question  upon  principle,  it  having  been  conclusively  settled 
by  this  court.  {Bennett  v.  Van  SicM,  18  N.  Y.,  480.)  That 
was  an  appeal  by  a  defendant  from  a  judgment  containing 
various  provisions,  some  in  his  favor  and  some  against  him. 
The  defendant,  after  enforcing  the  provisions  in  his  own 
favor,  appealed  from  that  part  of  the  judgment  which  was 
against  him.  The  court  held  that  inasmuch  as  the  provisions 
in  favor  of  the  defendant  were  so  connected  with  that  part 
which  was  against  him  that  the  latter  could  not  be  reversed 
without  reversing  the  former,  he  had  waived  his  right  of 
appeal,  and  the  same  was  dismissed.  In  the  present  case  the 
plaintiff  sought  by  his  appeal  to  reverse  the  entire  judgment 
after  collecting  it  upon  execution  issued  by  him.  The  coun- 
sel for  the  plaintiff  .relies  upon  Dyett  v.  Pendleton  (8  Cow., 
326),  and  Clewes  v.  Dickinson  (id.,  328).  These  cases  are 
not  analogous  to  the  present.  In  the  former,  the  defendant. 
Hand— Vol.  VL  27 
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against  whom  the  judgment  was  rendered,  sued  out  a  writ  of 
error  thereon  to  the  Court  for  the  Correction  of  Errors,  but 
not  having  put  in  the  requisite  bail  for  staying  the  collection 
of  the  judgment,  the  plaintiff  issued  an  execution,  upon  which 
the  defendant  gave  additional  security  for  its  payment; 
thereupon  the  defendant  in  error  moved  for  a  dismissal  of  the 
writ  of  error.  The  court  denied  the  motion,  holding  that  the 
act  of  the  defendant  in  error  in  enforcing  the  judgment  was 
no  bar  to  the  right  of  the  plaintiff  in  error  to  prosecute  his 
writ.  Clewes  v.  Dickinson  was  an  appeal  by  a  party  from  a 
decree  in  chancery  awarding  him  a  specified  sum  of  money, 
who  had  demanded  and  received  payment  from  the  opposite 
parties  and  afterward  appealed  from  the  decree.  A  motion 
to  dismiss  the  appeal  was  denied  by  the  court.  This,  at  first 
view,  would  seem  to  be  an  authority  favoring  the  position  of 
the  appellant  in  the  present  case;  but  it  appears  from  the 
opinion  of  Spencer,  Senator,  that  the  appellant  did  not  seek 
to  obtain  a  reversal  of  the  decree,  but  its  modification,  so  as 
to  award  him  a  larger  sum.  It  thus  appears  that  in  any 
event  he  was  entitled  to  retain  the  sum  received,  and  that  the 
only  question  that  could  arise  upon  the  appeal  was  whether 
he  was  not  entitled  to  recover  more.  Hence  his  act  in 
demanding  and  receiving  payment  of  the  judgment  was  not 
inconsistent  with  his  appeal.  The  act  of  the  respondent  in 
proposing  amendments  to  the  case  after  the  bringing  of  the 
appeal  did  not  waive  his  right  to  move  for  its  dismissal. 
He  was  at  liberty  to  have  the  case  prepared  by  the 
plaintiff  made  conformable  to  the  truth,  and  not  obliged 
to  take  the  chance  of  having  the  case  decided  upon  an 
incorrect  statement  should  the  court*  refuse  to  dismiss  the 
appeal.  There  is  nothing  before  the  court  showing 
what  items  of  costs  were  allowed  to  the  respondent  upon  the 
adjustment  or  any  objection  of  the  appellant  in  respect  thereto 
in  the  court  below.  There  is,  therefore,  no  question  here  in 
relation  to  the  allowance  of  costs.  The  order  dismissing  the 
appeal  as  to  the  respondent  Brown  must  be  affirmed  with 
costs.    This  disposes  of  the  plaintiff's  right  of  recovery  as  to 
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both  respondents,  as  it  is  clear  that  he  can  recover,  in  no 
event,  of  Mrs.  Jackson  any  amount  beyond  the  liability  of 
Brown  to  him.  But  the  plaintiff  insists  that  if  the  complaint 
was  erroneously  dismissed  by  the  referee  as  to  Mrs.  Jackson, 
he  was  prejudiced  in  failing  to  recover  costs  against  her.  In 
this  position  he  is  correct.  The  question  as  to  her  liability 
must,  therefore,  be  examined.  From  the  facts  found  it 
impears  that  Mrs.  Jackson  was  tlie  owner  of  the  premises 
,/&nd  leased  the  same  to  Brown  for  a  term  of  years  at  a  speci- 
fied rent,  and  that  the  latter,  in  addition  to  the  payment  of  the 
rent,  covenanted  with  her  to  make  at  his  own  expense  certain 
specified  repairs  to  and  altering  of  the  building  upon  the  pre- 
mises, which  were  to  be  left  upon  the  premises  by  him  at  the 
expiration  of  the  term ;  that  Brown  employed  the  plaintiff  to 
furnish  the  materials  for  and  do  the  work  upon  the  repairs 
and  alterations.  Section  1  of  the  act  of  1863  (p.  869)  provides 
that  any  person  who  shall  thereafter  as  contractor,  etc.,  in 
pursuance  of,  or  in  conformity  with  the  terms  of  any  contract 
with,  or  employment  by  the  owner,  or  by,  or  in  accordance 
with  the  directions  of  the  owner,  or  his  agent,  perform  any 
labor  or  furnish  any  materials  toward  the  erection  of,  or  in 
altering  or  repairing  of  any  building  or  buildings  in  the  city 
of  New  York,  on  complying  with  the  sixth  section  of  the  act, 
shall  have  a  lien  for  the  value  of  such  labor  and  materials 
upon  the  house  and  appurtenances  and  lot  upon  which  the 
same  shall  stand,  to  the  full  value  of  such  claim  or  demand, 
to  the  extent  of  the  right,  title  and  interest  then  existing  of 
the  owner  of  said  premises.  Mrs.  Jackson  was  the  owner  of 
the  reversion  of  the  premises  and  would  be  entitled  to  the 
possession  of  the  same  upon  the  expiration  of  the  term  of 
Brown.  By  the  construction  of  this  section  no  lien  can  be 
created  upon  the  interest  of  any  person  as  owner  of  the  pre- 
mises except  such  person  shall  either  himself  or  by  his  agent 
enter  into  a  contract  for  doing  the  work,  either  express  or 
implied,  as  the  lien  is  only  authorized  as  against  owners  so 
contracting  for  or  employing  persons  to  do  the  work.  That 
this  is  the  true  construction  is  manifest,  not  only  by  the  Ian- 
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guage  of  the  section,  but  by  section  14  of  the  act.  The  latter 
section  provides  that  for  the  purposes  of  the  act,  any  person 
or  persons  whp  may  have  sold  or  disposed  of  his  or  their 
lands  upon  an  executory  contract  of  purchase  contingent 
upon  the  erection  of  buildings  thereon,  shall  be  deemed  the 
owner  and  his  vendee  the  contractor,  and  said  owner  shall  in 
all  respects  be  subject  to  the  provisions  of  the  act.  This  pro- 
vision was  necessary  to  secure  to  material  men  and  othera  to 
whom  such  vendor  might  become  indebted  in  the  construction* 
of  such  buildings  the'  benefit  of  a.  lien  upon  the  land ;  but  it 
would  have  been  unnecessary  for  this  purpose,  had  the  interest 
of  the  vendee  been  subject  to  the  lien  created  by  the  act  to 
such  persons  by  virtue  of  the  first  section.  Section  9  of  the 
act  leads  to  the  same  conclusion.  That  section  provides  that 
the  contractor  shall  be  personally  liable  to  the  lienor  for  the 
whole  amount  of  his  indebtedness,  and  the  owner  to  the 
extent  of  the  amount  due  by  him  to  his  contractor.  This, 
although  confined  to  the  personal  liability  of  the  parties, 
shows  that  to  authorize  the  lien  there  must  be  an  employ- 
ment by  the  owner  to  create  any  liability  against  him  under 
the  act.  In  the  present  case  there  was  no  employment  of  the 
plaintiflfe  by  Mrs.  Jackson.  She  was  in  no  respect  indebted 
to  Brown  for  or  on  account  of  the  work.  She  had  conveyed 
to  him  an  interest  in  the  land  in  part  for  the  consideration  of  his 
doing  the  work.  He  alone  employed  the  plaintiff  to  do  the 
work.  He  was  the  owner  within  the  act,  and  his  interest  in 
the  premises  only  is  made  subject  to  a  lien  by  the  act.  This 
is  no  hardship  upon  the  plaintiff.  He,  before  entering  into 
the  contract,  could  readily  have  ascertained  the  extent  of 
Brown's  interest  in  the  premises,  and  consequently  the  ade- 
quacy of  the  lien  as  security.  Mrs.  Jackson  did  not  appeal 
from  the  judgment  entered  upon  the  report  of  the  referee. 
The  court  could  not,  therefore,  consider  the  question  whether 
the  referee  ought  not  to  have  awarded  her  costs  upon  the  dis- 
missal of  the  complaint  as  to  her,  nor  is  that  question  before 
this  court.  The  judgment  aflSrming  the  judgment  dismissing 
the  complaint  as  to  Mrs.  Jackson  must  be  affirmed  with  costs. 
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All  the  judges  concurring,  ordered  accordingly. 
Andbews,  J.,  took  no  part. 


Edwabd  H.   Euloff,  Plaintiff  in  Error,  v.  The  People, 

Defendants  in  Error. 
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If  a  homicide  is  committed  by  one  of  seyeral  peisons,  in  the  prosecution  of 
an  unlawful  purpose  or  common  design,  in  which  the  parties  have  united, 
and  to  effect  which  they  have  assembled,  all  are  liable  to  answer  criminally 
for  the  act ;  and  if  such  homicide  committed  within  the  common  pur- 
pose is  murder,  all  are  guilty  of  murder. 

It  is  not  necessary  that  the  common  guilty  purpose  of  resisting  to  the  death 
any  person  who  should  endeavor  to  apprehend  them,  must  have  been, 
formed  when  the  parties  went  out  with  the  common  design  of  committing 
larceny,  to  render  all  principals  in  a  murder  by  one  of  them,  perpetrated 
while  making  such  resistance. 

One  who  is  opposing  and  endeavoring  to  prevent  the  consummation  of  a 
.  felony  by  others  may  properly  use  all  necessary  force  for  that  purpose, 
and  resist  all  attempts  to  inflict  bodily  injury  upon  himself,  and  may  law- 
fully detain  the  felons  and  hand  them  over  to  the  officers  of  the  law.  ^ 
Although  the  use  of  wanton  violence  and  the  infliction  of  unnecessary 
injury  to  the  persons  of  the  criminals  is  not  permitted,  yet  the  law  will  not 
be  astute  in  searching  for  such  line  of  demarcation  in  this  respect  as  will 
take  the  innocent  citizen,  whose  property  and  person  are  in  danger,  from 
its  protection,  and  place  his  life  at  the  mercy  of  the  felon. 

Ul>on  a  criminal  trial,  the  presiding  judge  has  no  right,  in  charging  the 
jury,  to  allude  to  the  fact  that  the  prisoner  has  not  availed  himself  of  the 
statutory  privilege  of  being  a  witness  in  his  own  behalf;  but  where  such 
aUusion  is  made,  and  subsequently,  upon  his  attention  being  called  to  it, 
he  states  to  the  jury  that  there  was  no  law  requiring  the  prisoner  to  be 
sworn,  and  no  inference  to  be  drawn  against  him  from  the  f^t  of  his  not 
being  sworn,  —  Held^  that  this  cured  the  error. 

Upon  a  criminal  trial,  photographic  likenesses,  taken  after  death,  of  persons 
whom  it  is  material  to  identify,  may  be  exhibited  to  witnesses  acquainted 
with  such  persons  in  life,  as  aids  in  the  identiflcation. 

(Aigued  March  15 ;  decided  March  28, 1871.) 

Ebbob  to  the  General  Term  of  the  Supreme  Court  in  the 
Third  department  from  the  judgment  of  that  court  affirming 
the  conviction  of  the  plaintiff  in  error  of  the  crime  of  murder 
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in  the  first  degree  by  the  Court  of  Oyer  and  Terminer  in  the 
county  of  Broome. 

The  plaintiff  in  error  was  indicted  and  convicted  of  the 
murder  of  Frederick  A.  Merrick,  at  Binghamton,  on  the  17th 
day  of  August,  1870.  The  deceased  was  a  clerk  in  a  store  in 
the  city  of  Binghamton,  and,  with  a  fellow-clerk  (Burrows), 
slept  in  the  store.  They  were  awakened,  on  the  night  of  the 
homicide,  about  two  o'clock,  and  discovered  three  persons  in 
disguise  near  their  bed.  These  persons  had  burglariously 
entered  the  store,  and  had  placed  and  tied  up  in  parcels  several 
packages  of  goods,  ready  for  removal.  The  clerks  got  out  ot 
bed,  and  Burrows  came  into  collision  with  one  of  the  burglars 
(supposed  to  be  one  Davenport),  and,  after  having  been  struck 
by  him,  seized  and  threw  him,  and,  wrenching  from  him  an 
iron  instrument  called  by  the  witnesses  a  "  chisel "  or  "  box 
opener,"  struck  him  on  the  head,  and  the  deceased,  at  the  call 
of  Burrows,  also  inflicted  a  serious  blow  upon  the  burglar. 
This  burglar  was  seriously  injured  about  the  head  and  face, 
and  called  to  his  comrades  for  help.  The  associate  burglars, 
who  had  gone  down  stairs,  came  back,  the  one  supposed  to  be, 
and  who,  for  identification,  will  be  called  Jarvis,  somewhat  in 
advance  of  the  third.  As  they  were  coming  back,  the  de- 
ceased left  Davenport  and  met  Jarvis,  and  they  were  seen 
wrestling  together.  Burrows  then  left  Davenport  and  went  to 
the  head  of  the  stairs  to  meet  the  third  burglar,  who  was  then 
coming  up,  and  threw  the  chisel  at  him.  This  third  burglar 
fired  two  or  three  shots,  one  of  which  splintered  the  stair-rail 
or  banister,  and  Burrows,  hit  by  the  s  plinters,  supposing  he 
was  shot,  fell  back,  and  the  burglar  came  up  and  went  to  the 
deceased,  who  was  then  clenched  with  Jarvis  leaning  over  the 
counter,  and,  placing  one  hand  on  the  back  of  his  head  or 
neck,  and  a  pistol  within  two  or  three  inches  of  his  head,  fired 
a  ball  into  the  brain  of  the  deceased,  which  rendered  him 
unconscious  at  once,  and  resulted  in  his  death  in  a  very  short 
time.     The  burglars  escaped  from  the  building  and  fled. 

The  tracks  of  two  persons  were  discovered  the  next  day 
leading  from  the  rear  of  the  store  to  the  Chenango  river,  and 
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a  day  or  two  thereafter  the  bodies  of  two  deceased  persons 
were  taken  from  the  river  in  the  immediate  vicinity,  and  evi- 
dence was  given  tending  to  identify  them  as  the  two  burglars 
who  were  injured  in  the  encounter  with  the  clerks,  and  as  the 
persons  whose  tracks  were  discovered  leading  to  the  river. 
The  plaintiff  in  error  was  found  skulking  in  the  neighborhood, 
and  was  arrested  a  day  or  two  after  the  commission  of  the 
offence,  and  evidence  was  given  tending  to  show  that  he  was 
the  third  burglar  and  fired  the  shot  which  resulted  in  the 
death  of  Merrick. 

Evidence  was  also  given  tending  to  show  former  intimate 
relations  between  the  accused  and  the  two  deceased  persons, 
and  that  they  had  been  known  to  the  public,  and  had  inter- 
course with  each  other,  under  different  names.  With  other 
evidence  to  identify  the  drowned  persons  as  individuals  inti- 
mately connected  and  associating  with  the  accused,  photogra- 
phic likenesses  taken  after  death  were  submitted  to  relatives 
and  acquaintances,  who  were  permitted  to  give  their  opinion, 
as  witnesses,  as  to  their  identity.  Certain  burglars'  tools  and 
other  instruments,  found  in  the  desk  of  the  accused  in  New 
York,  were  permitted  to  be  given  in  evidence  on  the  trial. 
Several  questions  were  made  upon  the  charge  of  the  judge, 
which  are  sufficiently  stated  in  the  opinion  of  the  court.. 

The  accused  was  convicted  of  murder  in  the  first  degree, 
and  the  conviction  was  affirmed,  on  error,  by  the  Supreme 
Court. 

George  Becker  and  C.  Z.  JBedle,  for  plaintiff  in  error. 

M.  B.  Chcmiplamj  attorney-general,  for  defendant  in  error. 

Allen.  J.  The  jury  have,  by  their  verdict,  found  that  the 
homicide  was  committed  either  by  the  accused  in  person  or 
by  some  one  acting  in  concert  with  him  in  the  commission  of 
a  felony,  and  in  the  prosecution  and  furtherance  of  a  common 
purpose  and  design. 

It  must  be  assumed,  from  the  finding  of  the  jury,  that  the 
prisoner  was  one  of  the  thi'ee  persons  who  burglariously 
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entered  the  store  on  the  night  of  the  homicide ;  that  Merrick 
was  killed  by  one  of  the  burglars,  in  pursuance  of  the  com- 
mon intent  of  all ;  and  that  the  accused  either  fired  the  shot 
which  caused  the  death,  or  was  present,  aiding  and  abetting 
his  confederates  in  the  commission  of  the  act.  The  presump- 
tion from  the  evidence,  assuming  that  the  witnesses  and  their 
statements  are  credible,  as  the  jury  seem  to  have. believed, 
is,  that  the  accused,  in  person,  committed  the  homicide ;  and 
it  is  not  improbable  that,  had  the  jury  been  left  to  pronounce 
upon  his  guilt  or  innocence  upon  that  theory  alone,  without 
the  complications  resulting  from  the  submission  of  the  ques- 
tions touching  his  responsibility  for  the  acts  of  any  other  by 
whom  the  deed  might  have  been  perpetrated,  the  result?  would 
have  been  the  same.  There  were  but  three  persons,  other 
than  the  deceased  and  his  fellow-clerk,  present.  One  of  these 
was  disabled  and  lying  upon  the  floor  seriously  wounded,  and 
the  other  was  in  the  grasp  of  Merrick,  the  deceased,  and  was 
also  wounded  and  injured.  The  third  came  up  the  stairs  and 
fired  the  pistol  which  caused  the  death,  and  he  alone  of  the 
three  was  uninjured  and  unwoimded.  The  accused,  when 
arrested  a  day  or  two  after  the  occun*ence,  bore  no  mark  of 
injury  upon  his  person,  and  could  not  have  been  one  of  the 
two  so  badly  injured  in  the  encounter  with  the  clerks.  It 
follows,  that  he  was  either  not  present,  and  has,  therefore,  been 
wrongfully  convicted,  or  his  hand  discharged  the  pistol  which 
caused  the  death  of  Merrick.  But  the  jury  may  have  taken 
other  views  of  the  evidence  under  the  charge,  so  that  the  ques- 
tions made  upon  the  trial  and  presented  by  the  writ  of  error, 
upon  the  rules  governing  the  liability  of  one  to  answer  crimi- 
nally for  the  acts  of  others,  cannot  be  passed  by  without  con- 
sideration. 

If  the  homicide  was  committed  by  one  of  several  persons, 
in  the  prosecution  of  an  unlawful  purpose  or  common  design, 
in  which  the  combining  parties  had  united,  and  for  the  effect- 
ing whereof  they  had  assembled,  all  were  liable  to  answer 
criminally  for  the  act,  and,  if  the  homicide  was  murder,  all 
were  guilty  of  murder,  assuming  that  it  was  within  the  com- 
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mon  purpose.  All  present  at  the  time  of  committing  an 
offence  are  principals,  although  only  one  acts,  if  they  are  con- 
federates, and  engaged  in  a  common  design,  of  which  the 
offence  is  a  part.  (1  Euss.  on  Crimes,  27,  29.)  The  several 
persons  concerned  in  this  offence  were  assembled  for  the  com- 
naission  of  a  felony,  and  were  engaged  in  the  actual  perpetra- 
tion of  the  offence ;  and  the  homicide  was  committed  upon 
one  who  was  opposing  them  in  the  act,  and  in  rescuing  and 
aiding  tte  confederates  to  escape.  To  this  conclusion  the  jury 
must  have  come. 

If  there  was  a  general  resolution  against  all  opposers,  and 
to  resist  to  the  utmost  all  attempts  to  detain  or  hold  in  custody 
any  of  the  parties,  all  the  persons  present  when  the  homicide 
was  committed  were  equally  guilty  with  him  who  fired  the 
fatal  shot.  (1  Russ.  on  Crimes,  29,  30.)  This  general  resolution 
of  the  confederates  need  not  be  proved  by  direct  evidence.  It 
may  be  inferred  from  circumstances;  by  the  number,  aims 
and  behavior  of  the  parties  at  or  before  the  scene  of  action. 
(Id.;  Fost.,  353,  354;  2  Hawk.  P.  C,  ch.  29,  §8;  Tyler's 
CasCj  8  C.  &  P.,  616.)  There  was  enough  in  this  case  to 
authorize  the  submission  of  the  question  to  the  jury.  An 
express  resolution  against  all  opposers  can  very  seldom  be 
proved  by  direct  evidence ;  but  here  every  circumstance  tended 
strongly  to  prove  it. 

Some  of  the  confederates,  and  perhaps  all,  were  armed ; 
they  actually  did  resist  all  opposition  with  such  weapons  as 
they  could  successfully  use.  When  one  was  detained,  being 
overcome  by  the  opposition,  the  others  returned  at  the  call 
of  their  comrade,  and  the  only  one  in  condition  to  do  so, 
deliberately  shot  Merrick,  who  was  preventing  the  escape  of 
one  of  the  confederates,  and  was  cautioned  by  that  confede- 
rate, when  about  to  shoot,  not  to  shoot  him.  The  jury  were 
authorized  to  infer  that  this  act  was  within  the  general  pur- 
pose pf  the  confederates.  They  may  have  desisted  fi'om  their 
larcenous  attempts,  and  yet  the  full  purpose  of  the  combina- 
tion not  have  been  carried  out  so  long  as  one  of  the  party  was 
detained  and  held  a  prisoner. 
Hand— Vol.  VI.         28 
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The  charge  of  the  judge  was  favorable  to  the  accused  upon 
this  branch  of  the  case^  quite  as  favorable  as  the  law  would 
warrant.  It  was  in  substance  that  if  the  shot  that  caused  the 
death  was  fired  by  another  hand  tlian  that  of  the  prisoner, 
the  jury  must  be  satisfied  that  there  was  an  actual  and  overt 
concert  and  complicity  to  eSect  that  precise  object.  Again, 
the  judge  charged,  in  response  to  a  request  of  the  prisoner's 
counsel,  that  the  jury  must  be  satisfied  that  the  prisoner  had 
fired  the  fatal  shot  which  produced  the  death  of  Merrick,  or 
that  he  (that  is,  the  person  actually  shooting)  was  acting 
under  the  infiuence  of  a  purpose  common  to  all,  for  the  pro- 
motion of  a  bad  cause,  that  the  others  were  co-conspirators 
with  him,  and  that  they  had  the  same  object  in  view,  and  that 
the  same  purpose  actuated  the  breasts  of  all,  before  they  could 
find  the  prisoner  guilty  of  murder ;  and  the  same  was  in  sub- 
stance repeated  in  another  part  of  the  charge.  Having 
charged  thus  fully  and  favorably  to  the  prisoner,  it  was  not 
error  to  decline  to  repeat  the  instructions  at  the  close  of  the 
charge.  But  a  charge  in  the  terms  of  the  request  would  have 
been  improper.  The  request  was  to  charge  that  the  common 
guilty  purpose  of  resisting  to  the  death  any  person  who  might 
endeavor  to  apprehend  them,  must  have  been  formed  when 
the  parties  went  out  with  a  common  illegal  purpose  of  larceny. 
The  time  when  the  illegal  combination  and  arrangement  was 
made,  which  resulted  in  murder,  is  not  material,  so  long  as  it 
was  made  before  the  actual  commission  of  the  offence.  They 
may  have  only  had  a  larceny  in  their  minds  when  they  left 
New  York,  the  other  intent  may  have  been  formed  after  they 
reached  Binghamton,  or  after  they  entered  upon  the  pre- 
mises. 

After  the  judge  had  charged,  as  before  stated,  and  in  response 
to  the  requests  of  the  prisoner's  counsel,  had  charged,  1st. 
That  to  authorize  a  conviction  for  murder  in  the  first  degree, 
the  shot  must  have  been  fired  with  a  premeditated  design  to 
take  life,  and  not  simply  to  rescue  his  companion.  2d.  That 
if  all  the  person  who  fired  the  shot,  did,  was  intended  to 
render  help,  and  to  rescue  his  endangered  companion,  and 


187L]  RuLOFF  V.  The  Pboplb.  219 


Opinion  of  the  Ck>iirt,  per  Alles,  J. 


not  simply  to  kill,  there  could  be  no  conviction  of  murder ; 
and,  3d.  That  if  the  acts  of  Merrick,  and  the  circumstances 
as  they  transpired  and  which  were  referred  to  in  detail,  and 
the  situation  and  condition  of  the  confederates,  and  the  desire 
to  avoid  detection  and  arrest  of  any  of  the  burglars,  or  their 
death  at  the  hands  of  Merrick,  aroused  and  heated  the  blood 
of  the  one  who  fired  the  fatal  shot,  the  prisoner  could  not  be 
convicted  of  murder ;  he  was  asked  to  charge,  that  if  the 
prisoner  and  his  companions,  on  the  occasion  of  the  homicide, 
entered  upon  the  premises  with  the  common  purpose  of  lar- 
ceny, and  the  violence  of  the  prisoner's  companion  was  merely 
the  result  of  the  situation  in  which  he  found  himself,  and 
that  he  proceeded  from  the  impulse  of  the  moment  without 
any  concert,  then  the  prisoner  would  be  entitled  to  an  acquittal 
and  discharge. 

He  had  in  various  forms  charged  this  proposition  in  sub- 
stance, and  had  gone  to  the  very  verge  of  the  law  in  favor  of 
the  accused,  and  explained  the  principles  upon  which,  and 
upon  which  alone  he  could  be  convicted  of  murder,  for  the 
acts  of  his  companions  and  confederates,  and  he  was  not 
called  upon  to  repeat  the  instructions  in  as  many  forms,  and 
with  all  the  varieties  of  diction  that  counsel  could  devise. 
Having  once  distinctly,  and  without  ambiguity,  enumerated 
the  legal  propositions,  it  was  not  error  to  decline  a  repetition. 
We  are  not  called  upon  to  decide  whether  the  prisoner  was 
entitled  to  rulings  as  favorable  as  those  given.  Be  this  as  it 
may,  the  judge  was  not  bound  to  adopt  the  words  of  the 
counsel,  having  stated  the  proposition  substantially  as  stated. 
{First  Baptist  Church  in,  BrooldA/n  v.  BrooTdyn  Fire  InsfUr 
ranee  Compamy,  28  N.  Y.,  153) ;  Fay  v.  O'NeiU,  36  N.  T., 

11.) 
The  claim  pressed  with  most  earnestness  in  behalf  of  the 

plaintiff  in  error,  is  that  the  offence  was  reduced  to  man- 
slaughter in  the  second  degree,  as  having  been  committed  in 
resisting  an  attempt  of  the  deceased  to  commit  a  felony,  the 
attempted  felony,  as  claimed,  being  the  unnecessary  killing 
of  one  of   the  burglars,  by  Merrick  and  his  fellow  clerk. 


220  RuLOFP  V.  Thb  People.  [March, 


Opinion  of  the  Court,  per  Axlen,  J. 


The  statute  declares,  that  every  person  who  shall  unnecefr- 
sarily  kill  another,  while  resisting  an  attempt  of  such  other 
person  to  commit  any  felony,  or  to  do  any  other  unlawful  act, 
shall  be  deemed  guilty  of  manslaughter  in  the  second  degree. 
(2  R.  S.,  661,  §  11).  The  prisoner  claims  that  the  killing  of 
Merrick  was  within  the  provisions  of  this  act.  That  the 
prisoner  and  his  confederates,  were  engaged  in  the  commission 
of  a  felony,  and  that  the  deceased  could  lawfiilly  use  all  the 
force  necessary,  to  oppose  and  prevent  the  consummation  of 
the  felony,  could  properly  resist  all  attempts  to  inflict  bodily 
injury  upon  himself,  and  could  lawfully  detain  the  felons,  and 
hand  them  over  to  the  oflScers  of  the  law,  for  prosecution  and 
punishment,  is  not  denied,  and  it  would  only  be  by  the  use 
of  unnecessary  or  wanton  violence  and  the  infliction  of 
unnecessary  or  wanton  injury  to  the  person  of  the  criminals, 
that  the  deceased  could  become  a  wrongdoer.  Without 
undertaking  to  define  the  boundary  line  which  separates  the 
lawful  and  authorized,  from  the  unauthorized  and  illegal  acts 
of  individuals  in  the  protection  of  property,  the  prevention 
of  crime  and  the  arrest  of  offenders,  it  is  enough  that  the 
law  will  not  be  astute  in  searching  for  such  a  line  of  demarca- 
tion, as  will  take  the  innocent  citizen,  whose  property  and 
person  are  in  danger,  from  the  protection  of  the  law,  and 
place  his  life  at  the  mercy  and  discretion  of  the  admitted 
felon.  They  will  not  be  made  to  change  places  upon  any 
doubtful  or  uncertain  state  of  facts. 

The  prisoner's  counsel  requested  the  judge,  to  charge  the 
jury,  that  if  the  killing  of  Merrick  was  necessary,  in  order  to 
prevent  him  from  unnecessarily  killing  another,  it  was  iiot 
murder  in  the  first  degree.  This  request  was  properly  declined. 
There  was  no  evidence  to  warrant  the  submission  of  the 
question  to  the  jury.  The  claim  upon  the  argument  was,  that 
the  burglar  who  was  first  seized  by  Burrows,  and  struck  and 
severely  injured,  both  by  him  and  the  deceased,  was  in  danger 
of  being  killed  at  the  time  of  the  homicide,  and  that  it  was 
to  save  the  life  of  this  man,  that  the  deceased  was  killed. 
But  the  evidence  is,  that  both  Merrick  and  Burrows  had  left 
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this  burglar,  before  either  of  the  others  returned  to  the  rescue, 
and  that  neither  was  then  harming  or  attempting  to  harm 
him.  It  could  not  have  been,  then,  to  prevent  the  unnecessary 
killing  of  that  man,  that  the  life  of  the  deceased  was  taken. 
At  the  time  of  the  homicide,  the  deceased  was  struggling 
with  the  second  burglar  and  having  him  at  some  advantage, 
but  there  is  no  evidence  that  he  was  doing  or  attempting  to 
do  him  any  bodily  harm,  or  that  the  burglar  was  in  danger 
of  bodily  harm  from  the  deceased,  who  made  the  first  attack,  or 
that  the  deceased  was  doing  anything  except  to  defend  himself, 
or  possibly  to  detain  the  man  in  custody  and  prevent  his  escape, 
does  not  appear.  The  killing  was  deliberate,  and  for  some  pur- 
pose other  than  the  prevention  of  a  felony  by  the  deceased. 
A  verdict  that  the  killing  was  to  prevent  the  commission  of  a 
felony,  or  the  unnecessary  killing  of  the  person  then  strug- 
gling with  the  deceased  would  have  been  unsupported  by 
evidence.  There  was  no  error  in  the  refusal  to  charge  as 
requested. 

A  question  is  presented  by  the  exception  to  the  com- 
ments of  the  judge  upon  the  fact  that  the  prisoner  had  not 
availed  himself  of  the  privilege  of  being  sworn  and  giv- 
ing evidence  in  his  own  behalf.  By  statute  (ch.  678  of  the 
Laws  of  1869)  persons  upon  trial  for  crime  may,  at  their  own 
request,  but  not  otherwise,  be  deemed  competent  witnesses. 
The  act  may  be  regarded  as  of  doubtful  propriety,  and  many 
regard  it  as  unwise,  and  as  subjecting  a  person  on  trial  to  a 
severe  if  not  cruel  test.  If  sworn,  his  testimony  will  be 
treated  as  of  but  little  value,  will  be  subjected  to  those  tests 
which  detract  from  the  weight  of  evidence  given  under  pecu- 
liar inducements  to  pervert  the  truth  when  the  truth  would 
be  unfavorable,  and  he  will,  under  the  law  as  now  understood 
and  interpreted,  be  subjected  to  the  cross-examination  of  the 
prosecuting  oflScer,  and  made  to  testify  to  any  and  all  matters 
relevant  to  the  issue,  or  his  own  credibility  and  character,  and 
under  pretence  of  impeaching  him  as  a  witness,  all  the  inci- 
dents of  his  life  brought  to  bear  with  great  force  against  him. 
He  will  be  examined  under  the  embarrassments  incident  to 
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his  position,  depriving  him  of  his  self-possession  and  necessa- 
rily greatly  interfering  with  his  capacity  to  do  himself  and 
the  truth  justice,  if  he  is  really  desirous  to  speak  the  truth. 
These  embarrassments  will  more  seriously  affect  the  innocent 
than  the  guilty  and  hardened  in  crime.  Discreet  counsel  will 
hesitate  before  advising  a  client  charged  with  high  crimes  to 
be  a  witness  for  himself,  under  all  the  disadvantages  surround- 
ing him.  If,  with  this  statute  in  force,  the  fact  that  he  as  not 
sworn  can  be  used  against  him,  and  suspicion  be  made  to 
assume  the  form  and  have  the  force  of  evidence,  and  circum- 
stances, however  slightly  tending  to  prove  guilt,  be  made 
conclusive  evidence  of  the  fact,  then  the  individual  is  morally 
coerced,  although  not  actually  compelled  to  be  a  witness 
against  himself.  The  constitution,  which  protects  a  party 
accused  of  crime  from  being  a  witness  against  himself,  will 
be  practically  abrogated. 

The  Legislature  foresaw  some  of  the  evils  and  dangers  that 
might  result  from  the  passage  of  this  act,  and  did  what  could 
be  done  to  prevent  them  by  enacting  that  the  neglect  or  refu- 
sal of  the  accused  to  testify  should  not  create  a  presumption 
against  him.  Neither  the  prosecuting  officer  or  the  judge 
has  the  right  to  allude  to  the  fact  that  a  person  has  not  availed 
himself  of  this  statute,  and  it  would  be  the  duty  of  the  court 
promptly  to  interrupt  a  prosecuting  counsel  who  should  so 
far  forget  himself  and  the  duties  of  his  office  as  to  attempt  to 
make  use  of  the  fact  in  any  way  to  the  prejudice  of  a  person 
on  trial.  An  allusion  by  the  judge  to  the  fact,  unexplained, 
cannot  but  be  prejudicial  to  a  person  on  trial,  and  a  provision 
intended  for  his  benefit  will  prove  a  trap  and  a  snare.  It  is 
an  intimation  to  the  jury  of  the  eflFect  upon  his  mind  of  the 
omission  of  the  accused  to  explain  by  his  own  oath,  suspicious 
and  doubtful  facts  and  circumstances,  as  affecting  the  question 
of  guilt  or  innocence. 

The  judge  alluded  to  the  fact  that  the  accused  was  not 
sworn,  twice  in  the  course  of  his  charge ;  once  in  connection 
with  the  question  of  identity  and  the  narration  of  the  circum- 
stances of  the  homicide,  and  again  in  connection  with  the 
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drcimiBtances  claimed  to  b^  suspicious,  as  tending  to  prove 
the  presence  of  the  prisoner  at  the  burglary,  and  his  connec- 
tion with  the  other  supposed  burglars,  and  on  both  occasions 
in  a  manner  calculated  to  give  an  impression  prejudicial  to  • 
the  prisoner.  An  impression  was  given  that  at  least  full  eflTcct 
should  be  given  to  the  evidence  of  identity,  and  to  the  narra- 
tion of  the  transaction  as  given  by  the  sole  surviving  witness, 
and  to  the  circumstances  tending  to  prove  the  connection  of 
the  accused  with  the  offence,  inasmuch  as  he  had  not  contra- 
dicted the  former  or  explained  the  latter.  It  is  true  the 
judge  told  the  jury  that  the  prisoner  was  not  bound  to  be 
sworn,  and  that  the  prosecution  must  make  out  their  case, 
but  he  did  not  say  in  that  connection  that  his  omission  to  be 
a  witness  should  not  create  any  presumption  against  him. 
Had  not  this  been  subsequently,  and,  upon  an  exception  being 
taken,  explained,  it  would  have  been  a  just  ground  of  com- 
plaint by  the  prisoner.  But  the  judge,  upon  his  attention 
being  called  to  his  remarks,  did  say  to  the  jury  that  there  was 
no  law  requiring  the  prisoner  to  be  sworn,  and  there  was  no 
inference  to  be  drawn  against  him  from  the  fact  of  his  not 
being  sworn.  Inasmuch  as  the  error  of  this  part  of  the  charge  \ 
was  that  by  its  general  terms  it  authorized  an  inference  to  the  | 
prejudice  of  the  prisoner,  rather  than  a  direct  statement  of 
an  erroneous  proposition,  we  are  of  the  opinion  that  tlie  error 
was  cured  by  the  subsequent  explanation. 

The  charge  as  given  would  seem  to  indicate  that  the  cir- 
cumstances relied  upon  as  proving  the  guilt  of  the  prisoner, 
had,  in  the  mind  of  the  judge,  been  entitled  to  additions^ 
weight  as  evidence,  from  the  fact  that  the  prisoner  had  not 
been  sworn,  and  from  it  the  jury  might  have  bf en  misled  and 
induced  to  regard  the  fact  that  he  had  not  been  sworn  as  one 
circumstance  against  him,  and  as  giving  point  and  effect  to  aU 
the  others.  But  this  was  explained  and  the  rule  properly 
stated  upon  the  final  submission  of  the  cause  to  the  jury. 

Objection  was  made,  upon  the  trial,  to  the  production  in  ) 
evidence  of  certain  implements  and  papers  found  in  the  room  \ 
and  desk  of  the  prisoner.    Both  the  room  and  desk  were  used         ' 
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somewhat  in  common  bj^  him  and  one  of  his  associates,  but  he 
was  the  chief  occupant.  The  articles  were  taken  some  time 
after  his  arrest,  and  evidence  was  given  tending  to  show  that 
he  had  the  key  of  the  room,  and  showing  how  the  room  had 
been  kept  during  his  absence ;  and  the  prisoner,  upon  the  trial, 
admitted  the  possession  of  one  of  the  implements.  Other 
evidence  was  given,"  also  tending  to  connect  the  prisoner  with 
the  articles  found  in  his  room ;  and  the  question  of  fact  was 
properly  submitted  to  the  jury  as  to  the  connection  of  the 
prisoner  with  these  articles,  upon  all  the  evidence.  There 
was  evidence  to  go  to  the  jury  upon  that  question.  The 
rachet-drill,  which,  it  was  claimed,  the  bits  with  which  the 
entry  into  the  store  was  effected  fitted,  the  prisoner  admitted 
on  the  trial  had  been  in  his  possession  as  a  new  invention 
and  a  curious  thing.  This  alone  was  some  evidence  that  the 
articles  found  with  the  drill  were  there  while  the  prisoner 
occupied  the  room  and  used  the  desk,  especially  with  the  other 
evidence  tending  to  show  that  the  room  had  remained  locked 
from  the  time  he  left  until  the  articles  were  found  and  taken 
away. 

Objection  was  also  taken  to  the  admission  of  the  photo- 
graphic likenesses  of  the  two  persons  found  drowned.  Evi- 
dence was  given  of  the  manner  in,  and  disadvantageous  cir- 
cumstances under  which  they  were  taken ;  and  the  evidence 
was  that  they  were  not  artistic  pictures,  nor  in  all  respects  the 
most  perfect  likenesses  that  could  be  taken.  This  was  fully 
explained  by  the  artist,  and  the  reasons  why  they  were  not 
more  perfect,  stated.  They  were  submitted  to  the  witnesses, 
not  as  themselves,  and  alone,  suJEcient  to  enable  them  to  iden- 
tify the  persons  with  entire  certainty,  but  as  aids,  and  with 
other  evidence,  to  enable  the  jury  to  pass  upon  the  question 
of  identity.  They  were  the  best  portraits  that  could  be  had, 
and  all  that  could  be  taken.  The  persons  were  identified  by 
other  circumstances,  the  clothes  they  wore  and  the  articles 
found  upon  their  persons,  and  their  general  description ;  and 
the  photographs  were  competent,  although  slight,  evidence  in 
addition  to  the  other  and  more  reliable  testimony.    We  are 
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of  the  opinion  that  it  was  not  error,  under  the  circumstanoes, 
to  admit  them  as  evidence  for  what  they  were  worth.  By 
themselves,  they  would  have  been  of  but  little  value ;  but 
they  were  of  some  value  as  corroborating  the  other  evidence 
identifying  the  bodies. 

There  was  no  error  of  substance  conmiitted  upon  the  trial ; 
and  the  judgment  must  be  affirmed,  and  the  proceedings 
remitted  to  the  court  below,  to  proceed  upon  the  conviction 
and  pronounce  sentence  of  death  as  prescribed  by  law. 

All  the  judges  concurring,  judgment  affirmed. 


Gajleb  a.  BiTBGESs,  Bespondeut,  v.  Thomas  H.  Simonson 

AND  others.  Appellants. 

It  is  the  right  and  dnty  of  the  General  Term  of  the  Supreme  Oonrt,  on 
appeal  to  it,  m  the  proper  mode,  to  determme,  upon  an  examination  of  all 
the  evidence,  whether  the  controverted  facts  have  been  correctly  found, 
but  where  evidence  is  given,  showing  some  material  thing  to  be  probably 
true,  and  the  fact  is  so  found,  in  this  court  it  must  be  assumed  to  have 
been  correctly  found,  irrespective  of  all  rebutting  evidence  of  however 
great  strength  or  weight. 

In  an  action  to  set  aside  a  conveyance  of  real  estate,  as  fraudulent,  brought 
by  the  judgment  creditor  of  the  grantor  against  the  grantee,  the  judg- 
ment is  conclusive  evidence  of  the  debt  against  such  grantee,  although 
his  grant  is  prior  to  the  judgment  and  testimony  to  disprove  the  exist- 
ence of  such  a  debt,  offered  by  him  is  inadmissible. 

Upon  the  bringing  in  of  a  new  defendant,  pending  the  trial,  a  stipulation 
that  the  testimony  already  taken  in  the  case,  may  stand  as  against  the 
new  party,  **  subject  to  a22  legal  exceptions  as  to  its  admissibility,*'  secures 
to  him  the  benefit  of  such  exceptions  only  as  have  been  already  taken, 
and  such  as  he  shall  thereafter  actually  t^e  during  the  trial, 

(Argued  March  20th,  and  decided  March  28th,  1871.) 

Appeal  from  a  judgment  of  the  Supreme  Court  in  the  late 
Second  judicial  district,  affirming  a  judgment  for  the  plaintiff 
on  the  report  of  a  referee.  The  action  was  brought  to  set 
aside  a  conveyance  of  certain  real  estate  in  Brooklyn,  by 
Thomas  H.  Simonson  to  Mii'iam  Simonson,  on  the  second  of 
Hand— Voi^  VI.     29 
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November,   1857,  as  fraudulent  against    the    creditors    of 
Thomas. 

For  some  time  prior  to  November,  1857,  the  defendant 
Thomas  H.  Simonson  was  the  owner  of  certain  real  estate  in 
the  city  of  Brooklyn,  consisting  of  houses  and  lots,  and  one 
unimproved  lot.  The  houses  were  old,  having  been  built,  for 
the  most  part,  prior  to  1847.  The  property,  at  the  time 
stated,  was  incumbered  by  mortgages  to  the  amount  of  $29,000, 
and  some  $800  interest. 

On  the  second  day  of  November,  1857,  Thomas  H.  Simon- 
son  was  indebted  to  his  sister  Miriam  Ann  Simonson  for 
$1,000,  which  had  been  loaned  by  her  to  him  some  years 
previously,  and  for  which  she  held  his  promissory  note, 
payable  one  day  after  date,  and  on  which  there  was  interest 
accrued. 

This  property  was  sold  on  that  day  to  Miriam  Ann  by  her 
brother,  subject  to  the  incumbrances,  for  the  amount  of  such 
promissory  note  and  interest  due  thereon.  The  interest  of 
Thomas  H.  Simonson  in  the  property  was  alone  sold.  His 
wife  did  not  join  in  the  conveyance,  nor  was  there  any  release 
of  her  dower  as  an  incident  or  consideration  of  the  sale. 

The  referee  finds  the  total  consideration  of  this  sale  to  be 
over  $31,000. 

The  consideration  of  the  conveyance,  viz. :  The  promissory 
note  of  $1,000  and  the  interest  due  thereon,  was  surrendered 
up  to  Thomas  H.  Simonson  by  Miriam  Ann  at  the  time  of 
the  execution  of  the  deed. 

At  the  time  of  the  conveyance,  all  the  mortgages  were  due, 
and  lafit  one  of  $10,000  was  about  being  foreclosed.  Directions 
had  already  been  given  to  commence  the  foreclosure  proceed- 
ings. 

The  owner  of  the  $10,000  mortgage,  after  a  careful  exami- 
nation of  the  value  of  the  property,  and  after  full  enquiries 
as  to  its  value,  was  fearful  of  bringing  his  foreclosure  pro- 
ceedings to  a  sale,  lest  he  should  have  to  buy  the  property, 
and  extended  the  time  of  the  payment  of  his  mortgage  for  a 
year,  upon  application  on  behalf  of  Miriam  Ann  Simonson, 
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and  upon  condition  that  the  back  interest  on  the  other  mort- 
gages should  be  paid  forthwith,  and  which  was  paid  in  a  few 
days  thereafter. 

During  all  the  year  1868,  no  sale  of  any  portion  of  this 
property  was  effected,  and  none  was  made  till  February, 
1859. 

As  the  sales  were  subsequently  made,  the  proceeds  were 
applied  to  the  interest  on  the  mortgages  and  to  the  reduction 
of  the  principal.  The  Dwight  mortgage  was  paid  in  install- 
ments from  sales  of  the  property  as  they  were  made  from  time 
to  time,  and  so  also  was  the  $8,000  mortgage,  and  the  other 
one  reduced  to  $5,000. 

Thomas  H.  Sunonson  was  embarrassed  at  the  time  of  his 
conveyance. 

The  deed  to  Miriam  was  put  on  record  in  February,  1858. 
In  1861,  the  plaintiff  commenced  his  action  against  Simonson 
&  Oallup,  and  recovered  judgment  against  that  firm,  of  which 
Thomas  H.  Simonson  was  a  member,  March,  1862.  He 
brought  this  action  to  set  Miriam's  conveyance  aside  on  the 
ground  that  the  same  was  made  to  hinder  and  delay  him  in 
the  collection  of  his  debt,  and  introduced  evidence  tending 
to  show  that  the  property  was  worth  from  $38,000  to  $40,000, 
if  there  was  a  clear  title. 

Miriam  died  before  the  trial,  and,  upon  the  application  of 
the  plaintiff,  her  heirs,  except  Charles  Simonson,  were  substi- 
tuted. The  trial  then  proceeded,  and  most  of  the  testimony 
was  taken,  when  it  was  discovered  that  Charles  Simonson,  one 
of  the  heirs  of  Miriam,  had  not  been  made  a  party,  and  he 
was  brought  in.  His  counsel  then  stipulated  that  the  evidence 
theretofore  taken  might  be  used  against  him,  subject,  however, 
to  all  legal  exceptions  to  its  admissibility.  Several  of  the 
objections  to  the  testimony,  taken  before  he  was  brought  in, 
were  argued  by  his  counsel  in  this  court,  upon  grounds  not 
specified  when  the  objections  were  taken. 

Evidence  was  offered  during  the  trial,  on  behalf  of  the  heirs 
of  Miriam,  to  show  that  tlie  debt  of  the  plaintiff  had  no  exist- 
ence ;  and  this  was  excluded. 
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It  was  strongly  urged,  upon  the  part  of  the  defendants — 
the  referee  having  placed  his  findings  upon  the  inadequacy  of 
price — that  there  was  not  sufficient  evidence  to  support  this 
finding. 

Samud  Somd^  for  the  appellants. 

Amasa  «/.  Parkery  for  the  respondent. 

Gboveb,  J.  The  facts  found  by  the  referee  fully  sustain 
his  legal  conclusions.  It  is  insisted  by  the  counsel  for  the 
appellant  that  some  of  the  material  facts  so  found  were  not 
shown  by  any  evidence,  and  hence  a  legal  error  was  commit- 
ted by  the  referee  in  so  finding,  which  may  be  corrected  by 
this  court.  K  the  counsel  is  correct  in  his  premises,  he  is  in 
his  conclusion.  The  rule  upon  this  subject  has  been  so  often 
stated  that  it  is  hardly  necessary  to  reiterate  it.  That  ^le  is 
that  it  is  a  legal  error  to  find  a  material  fact  unsupported  by 
any  evidence,  but  that  when  such  evidence  is  given,  showing 
the  probable  truth  of  the  fact,  it  must  be  assumed  by  this 
court  to  have  been  correctly  found,  irrespective  of  any  rebut- 
ting evidence  given  by  the  opposite  party,  no  matter  what  the 
weight  of  such  rebutting  evidence  may  be.  This  results  from 
the  consideration  tliat  no  appeal  upon  questions  of  fact  can 
be  taken  to  this  court,  only  in  certain  excepted  cases,  within 
which  the  present  does  not  come.  An  appeal  both  upon  the 
law  and  fact  may  be  taken  to  the  General  Term  of  the 
Suprenle  Court  in  the  mode  furnished  by  the  Oode,  and  hence 
it  follows  that  that  court  has  not  only  the  power,  but  that  it 
is  its  duty  to  determine  whether  the  controverted  fact  was 
correctly  found,  by  an  examination  of  all  the  evidence.  Ap- 
plying to  the  present  case  the  rule  adopted  by  this  court,  it  is 
impossible  to  conclude  that  the  referee  committed  a  legal 
error  in  finding  any  of  the  facts.  That  the  grantor  was  in 
failing  circumstances  at  the  time  of  the  conveyance  was  fully 
proved.  That  the  grantee  was  aware  of  this  fact  was  shown 
by  her  testimony  taken  upon  the  supplemental  proceedings 
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against  the  grantor.  That  the  conveyance  was  made  upon  an 
inadequate  consideration  was  supported  by  the  feet  that  all 
that  was  paid,  or  agreed  to  be  paid,  by  the  grantee  was  about 
eleven  hundred  dollars,  which  was  paid  by  surrendering  up  to 
the  grantor  his  note  for  that  amount,  which  she  had  held  for 
some  years,  for  which  she  received  a  conveyance  of  real  estate 
which,  from  testimony  given  by  the  plaintiff,  the  referee  was 
authorized  to  find  was  worth  forty  thousand  dollars,  subject  to 
incumbrances  of  about  thirty  thousand.  That  the  witness 
may  have  been  influenced  in  estimating  the  value  of  the  real 
estate  at  the  time  of  the  conveyance  by  its  sublsequent  rise, 
is  entitled  to  no  weight  in  this  court.  That  the  conveyance 
was  made  with  intent  to  hinder,  delay  and  defraud  credi- 
tors, was  an  inference  not  only  from  the  preceding  facts,  but 
was  further  sustained  by  the  proof  that  the  grantee  was  the 
sister  of  the  grantor.  That  the  grantor,  subsequent  to  the 
conveyance,  actively  interposed  in  negotiating  for  an  exten- 
sion of  a  mortgage  upon  the  real  estate  then  due,  and  that 
the  grantee,  upon  a  subsequent  sale  of  a  parcel  of  the  real 
estate,  received  in  part  payment  therefor  from  the  pur- 
chaser, a  note  of  $2,000  held  by  him  against  the  grantor 
and  his  former  partner,  which  the  evidence  tended  strongly 
to  show  was  worthless.  Several  exceptions  were  taken  by  the 
appellant  to  the  rulings  of  the  referee  as  to  the  admissibility 
of  evidence,  but  the  grounds  of  objection  were  not  specified 
so  as  to  make  the  exceptions  available.  I  have,  however, 
examined  them,  and  none  to  which  exception  was  taken  was 
erroneous.  The  testimony  given  by  the  grantor  and  grantee 
upon  the  supplemental  proceedings  against  the  former,  was 
admissible  against  each,  and  to  this  extent  only  was  it  offered 
and  received.  The  judgment  recovered  by  the  plaintiff  against 
the  grantor  was  conclusive  evidence  of  his  indebtedness  in 
this  action  in  the  absence  of  any  fraud,  and  therefore  the  evi- 
dence offered  to  controvert  the  existence  of  the  debt  was 
properly  rejected.  The  statement  of  the  grantor  as  to  the 
amount  of  rents  received,  was  competent  evidence  as  to  the 
value  of  the  real  estate  as  against  him,  and  it  was  competent 
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for  the  witness,  who  had  made  an  entry  by  his  direction  upon 
his  books  of  such  amount  at  the  time  of  the  statement,  to 
testify  from  snch  entry.  There  was  no  objection  made  to  his 
using  a  copy  of  such  entry,  made  by  him  from  the  books, 
instead  of  the  books  themselves,  and  no  question  arises  there- 
fore in  respect  to  this.  The  reservation  made  in  the  stipula- 
tion of  Charles  Simonson,  upon  his  being  substituted  as  a 
a  party  defendant,  that  the  evidence  previously  taken  should 
be  received  as  to  him,  subject  to  all  legal  exceptions,  secured 
to  him  the  benefit  of  such  exceptions  only  as  had  been  taken 
thereto,  and  such  as  should  be  thereafter  taken  by  him  during 
the  trial.  The  judgment  appealed  from  must  be  af&rmed  with 
costs. 

All  the  judges  concurring  except  Allen,  J.,  who  did  not 
sit. 

Judgment  affirmed. 


Nelson  Bowe,  Eespondent,  v,  Ctbene  Smith,  Appellant. 

At  common  law,  the  liability  of  the  husband  for  the  trespasses  of  cattle, 
damage  feasant,  belonging  to  the  wife  at  the  time  of  marriage,  and  stray- 
ing from  her  land  did  not  rest  upon  the  ground  of  his  responsibility  for 

,  her  torts.     Andbews,  J. 

Although  the  statutes  of  this  State  in  regard  to  married  women  have  not 
affected  the  liability  of  the  husband  for  the  torts  of  his  wife,  based  as  that 
is  upon  his  presumed  dominion  and  control  over  her  person  and  acts, 
the  statute  of  1860,  declaring  that  any  married  woman  "  may  sue  and  be 
sued  in  all  matters  relating  to  her  separate  property,  in  the  same  mannei 
as  if  she  were  sole,*'  authorizes  an  action  against  her  alone  for  damages 
done  by  the  straying  of  her  cattle  from  her  own  premises  upon  adjoining 
lands,  notwithstanding  her  husband  and  children  reside  with  her  upon 
the  lands,  and  both  the  land  and  cattle  are  used  for  the  support  of  the 
family. 

(Argued  March  17 ;  decided  March  28, 1871.) 

Appeal  by  the  defendant,  a  married  woman,  from  the  judg- 
ment of  the  late  General  Term  of  the  Supreme  Court  in  the 
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sixth  judicial  dietrict,  aflSrming  (Baloom,  P.  J.,  dissenting) 
the  judgment  of  the  Cortland  County  Court,  affirming  the 
judgment  of  a  justice  of  the  peace  for  the  plaintiff. 

The  action  was  trespass,  to  recover  for  the  straying  of  the 
defendant's  horses  and  cattle  fFom  her  own  upon  the  plaintiff's 
ground  and  doing  damage  there.  The  answer,  among  other 
things,  aUeged  that  the  defendant  was  a  married  woman,  and 
her  husband  should  have  been  joined  as  a  party. 

It  appeared  that  the  plaintiff's  land  adjoined  the  defendant's 
land,  and  the  trespasses  were  committed  during  the  summer 
of  1867.     The  other  &ct8  are  sufficiently  stated  in  the  opinion. 

Hoyt  cfe  Smithy  for  the  appellant,  cited  Ma/rah  v.  Potter 
(30  Barb.,  506) ;  Mattheu)%  v.  Fieatd  (2  E.  D.  Smith,  90) , 
Eiyrton  v.  PayTie  (27  How.,  674) ;  Wagn&r  v.  BeU  (19  Barb., 
821) ;  Klein  v.  Hmtz  (2  Duer,  633) ;  Beach  v.  Rcmney  (2 
Hill,  309) ;  Starhweather  v.  Oaul  (44  Barb.,  98) ;  Board  of 
Excise  V.  Keller  (20  How.,  280).  They  also  cited  cases  with 
reference  to  the  general  rules  governing  the  interpretation  of 
statutes. 

Ballard  cfe  Warrerij  for  the  respondent,  cited,  on  the  ques- 
tions noticed  in  the  opinion,  Porter  v.  Mbimt  (45  Barb.,  426) ; 
Peak  V.  Lemon  (1  Lansing,  299) ;  OiUies  v.  Lent  (2  Abb., 
N.  S.,  455) ;  Barton  v.  Beer  (35  Barb.,  81) ;  Tonawanda 
R.  JR.  V.  Munger  (5  Denio) ;  8.  O.  (4  Comst.,  349) ;  Sendner 
V.  Sa/Uer  (51  Barb.,  322). 

Am^BEws  J.  The  determination  of  this  appeal  depends 
upon  the  construction  to  be  given  to  the  act  of  March  20th, 
1860,  "  concerning  the  rights  and  liabilities  of  husband  and 
wife."    (Laws  of  1860,  ch.  90.) 

It  appears  that  the  defendant  after  her  marriage,  acquired 
title  to  certain  real  estate  in  the  county  of  Cortland,  and  to 
certain  personal  property,  including  horses  and  cattle,  and 
that  at  the  time  ^f  the  commission  of  the  trespasses  for  which 
this  action  was  brought,  she  resided  with  her  husband  and 
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children  upon  the  land,  and  the  personal  property  wae  need 
in  connection  with  the  real  estate  for  the  support  of  the 
family. 

It  appeared  from  the  evidence  that  the  personal  property 
was  acquired  by  the  labor  and  dervices  of  the  wife  after  mar* 
riage,  but  whether  before  or  after  1860,  does  not  expressly 
appear.  It  is  to  be  assumed,  however,  that  it  was  held  by 
her  as  her  sole  and  separate  property  under  the  act  referred 
to,  as  the  defendant  claimed  title  to  it  upon  the  trial,  and  the 
case  was  tried  upon  that  assumption. 

The  injuries  for  which  the  action  was  brought  were  sua- 
tained  by  the  escape  of  the  horses  and  cattle  of  the  defendant 
from  her  premises  upon  the  land  of  the  plaintiff. 

At  common  law  the  husband  would  have  been  solely  liable. 
In  the  absence  of  any  trust,  he  acquired  by  the  marriage  the 
right  to  the  use  during  their  joint  lives,  of  the  real  estate 
which  the  wife  then  owned,  or  which  she  might  thereafter 
acquire,  and  the  absolute  title  to  her  chattels,  and  he  was 
entitled  to  the  proceeds  of  her  labor. 

The  liability  of  the  husband  in  such  case,  would  not  rest 
upon  the  ground  that  he  was  responsible  for  the  torts  of  his 
wife,  but  upon  the  fact  that  he  was  in  the  possession  of  the 
real  estate  and  the  owner  of  the  cattle  by  which  the  trespasses 
were  committed,  and  was  bound  to  control  them  so  that  they 
should  not  trespass  upon  the  premises  of  others. 

The  law  in  general  imposes  upon  the  owner  of  such  animals, 
this  duty  as  incident  to,  and  as  one  of  the  responsibilities 
attached  to  the  ownership.  {Tana/wanda  R.  R,  Co.  v.  Munger^ 
5  Den.,  255 ;  Hilliard  on  Torts,  vol.  2,  p.  82.) 

The  recent  legislation  in  this  State,  has  wholly  changed  the 
common  law,  in  respect  to  the  rights  of  the  husband  in  the 
real  estate  of  the  wife  during  coverture,  and  to  personal  pro- 
perty acquired  by  her  labor  on  her  sole  and  separate  account. 

The  husband  has  no  longer  any  right  to  the  use  of  the  real 
estate,  or  to  the  possession  of  her  personal  property  thus 
acquired. 
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The  statute  declares  that  it  shall  remain  her  sole  and  separ 
rate  property,  and  shall  not  be  subject  to  the  interference  or 
control  of  her  husband.  (Laws,  1860,  ch.  90,  §  1.)  If,  there- 
fore, the  husband  was  liable,  solely  or  jointly,  with  his  wife, 
for  the  injuries  of  which  the  plaintiff  complains,  the  ground 
of  that  liability  must  be  found  in  the  general  principle  that 
the  husband  is  liable  for  the  torts  of  the  wife.  The  theory 
upon  which  this  liability  proceeds  is,  that  the  marriage  sub- 
jects the  person  of  the  wife  to  the  dominion  and  control  of 
her  husband,  so  that  the  commission  of  a  tort  by  her  is,  in  a 
degree,  at  least,  the  result  of  his  fault  or  omission. 

The  recent  statutes  leave  unaffected  this  liability  of  the  hus- 
band for  the  strictly  personal  torts  of  the  wife. 

But  we  are  of  opinion  that,  by  the  statute  of  1860,  she  is 
made  solely  responsible  for  the  injury  in  this  case.  The  eighth 
section  of  the  statute  declares  that  ^^  any  married  woman  may, 
while  married,  sue  and  be  sued,  in  all  matters  having  relation 
to  her  sole  and  separate  property,  *  *  *  in  the  same  manner 
as  if  she  were  sole." 

It  is  true  that  the  action  in  this  case  does  not  relate  to  the 
title  or  the  possession  of  property  owned  or  claimed  by  her  as 
her  separate  estate ;  but  it  is,  nevertheless,  founded  upon  a 
violation  of  the  duty  imposed  upon  the  owner  of  domestic 
animals  to  keep  them  from  straying  upon  and  injuring  the 
premises  of  another. 

The  maxim,  Ho  utercy  etc.,  suggests  the  ground  of  obligation 
10  such  case. 

If  the  defendant  should  permit  a  nuisance  upon  her  premi- 
ses, to  the  injury  of  her  neighbor,  would  she  not  be  liable  in 
an  action  for  the  injury  ?  The  unlawful  use  permitted  by  her 
of  her  separate  estate,  in  the  case  supposed,  would  make  the 
action  one  relating  to  her  separate  estate ;  and,  in  this  case, 
the  violation  of  the  duty  incident  to  the  ownership  of  the 
property  has,  we  think,  the  same  result,  and  brings  the  action 
within  the  intendment  of  the  statute. 

A  construction,which  would  exclude  it, would  be,  we  think, 
narrow  and  inconvenient,  separating  the  ownership  of  property 
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from  the  incidents  which  properly  attend  it ;  and  to  make  the 
husband  liable,  when  all  control  of  the  property  has  been  taken 
from  him,  would  not  accord  with  the  principle  upon  which 
his  liability  for  the  torts  of  the  wife  is  founded. 

These  considerations  lead  to  an  affirmance  of  the  judgment. 

Ch.  J.,  and  Gboyeb,  Bapallo,  and  Folges,  J  J.,  concur; 
Allen,  J.,  dissents ;  Peoeiham,  J.,  not  voting. 

Judgment  affirmed. 
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The  Bbookltn  Partc  Commissionebs,  Eespondents  v.  Jambs 

Ahmstbong,  Appellant. 

In  the  exercise  of  the  right  of  eminent  domain,  the  legislature  are  the  Bole 
Judges  to  what  extent  the  public  use  requires  the  extinguishment  of  the 
owner^s  title,  and  their  power  in  this  respect  (subject  always  to  the  neces- 
sity of  making  fuU  compensation)  is  not  limited  by  any  constitutional 
restriction.  The  nature  of  the  right  acquired  by  the  public  in  such  cases, 
whether  an  absolute  title  to,  or  a  mere  easement  in  the  lands,  depends, 
therefore,  upon  the  intention  of  the  legislature,  to  be  deduced  from  the 
act  authorizing  the  condemnation. 

A  municipal  corporation,  was,  by  an  act  of  the  legislature,  authorized  to 
take  lands  for  a  public  park,  and  the  act  declares,  that  the  lands  so  to 
be  taken,  shall  be  a  public  place ;  and  provides  that  in  ascertaining  the 
compensation  to  l)e  paid  the  owners,  a  Just  and  true  estimate  of  the 
yalue  of  the  lands  is  to  be  made^  together  with  the  tenements,  heredita- 
ments and  appurtenances,  privileges  and  advantages  to  the  same  belong- 
ing, without  deduction  for  benefits  and  advantages;  and  declares  that  on 
fulfilling  the  requirements  of  the  act,  the  lands  shall  vest  forever  in  the 
city,  and  that  whenever  the  city  shall  become  vested  with  the  title  to 
the  park,  as  provided,  it  might  sell  any  building  improvements  or  other 
material  thereon ;  and  authorizes  the  issue  of  bonds  by  the  city,  to  obtain 
the  fund  to  pay  for  the  lands  taken,  declaring  the  lands  pledged  for  the 
payment  of  such  bonds. — Eeld^  that  the  city  acquired  an  absolute  estate 
in  the  lands  taken  under  this  act  and  not  an  easement,  and  that  such 
titie  was  free  firom  any  legally  recognizable  reversionary  right  in  the 
owners. 

The  title  of  the  city,  thus  acquired,  is  impressed  with  a  trust  to  hold  the 
lands  for  the  public  use  as  a  park,  and  it  cannot,  of  itself,  convey  or  dis- 
pose of  them  in  contravention  of  the  trust;  but  it  is  within  the  power  of 
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the  legislature  to  relieye  the  city  from  such  trust,  and  to  authorize  a 
sale,  free  therefrom. 

The  right  to  discontinue  the  public  use  of  land  thus  taken  and  to  sell  it 
to  private  parties,  under  the  sanction  of  the  legislature,  exists,  notwith- 
standing the  fact  that  such  abandonment  and  sale,  wUl  lessen  the  value 
of  surrounding  property,  which  has  been  assessed  for  the  benefit  and 
advantage  to  it,  from  the  maintenance  of  such  use.  There  is  no  con- 
tract in  such  cases,  with  the  owner  of  such  acUacent  property  to  main- 
tain the  use. 

Bonds  having  been  issued  and  used  to  raise  Amds  for  the  compensation 
paid  for  the  land. — SM^  that  the  terms  of  the  act  and  the  issue  of  the 
bonds,  constituted  a  contract  between  the  bondholder  of  the  one  part, 
and  the  city  and  the  State  on  the  other,  specifically  pledging  the  land 
taken  for  the  payment  of  the  bonds,  and  that  a  subsequent  act  of  the 
legislature,  authorizing  a  sale  of  any  portion  of  the  park  free  of  all 
liens  existing  by  virtue  of  the  original  act,  was  in  violation  of  the 
federal  constitution,  as  impairing  the  obligation  of  contracts. 

Meld^  further,  that  a  provision  that  the  avails  of  the  sales  so  authorized, 
should  be  held  as  a  sinking  fund,  for  the  redemption  of  the  bonds  when 
due,  did  not  avoid  the  objection. 

If  a  purchaser  may  sometimes  be  compelled  to  take  a  title,  free  from 
reasonable  doubt,  notwithstanding  an  objection  not  certiunly  andibeyond 
all  possible  question  unfounded ;  yet  when  it  is  ascertained  that  there  is 
a  defect,  he  may  refuse,  however  remote  the  probability  of  his  ever 
being  incommoded  thereby. 

(Argued  March  16th,  and  decided  March  28th,  1871.) 

Appeal  &om  a  jodgment  of  the  General  Term  of  the 
Supreme  Court  in  the  Second  department,  rendered  in  favor 
of  the  plainti£&,  in  a  controversy  submitted  under  section  372 
of  the  Code. 

The  plaintiffs  representing  the  city  of  Brooklyn,  acquired 
by  the  right  of  eminent  domain,  a  certain  tract  of  land  in  that 
city  for  a  public  park.  They  sold  one  lot  of  the  tract  to  the 
defendant,  who  refused  to  take  the  title,  on  the  ground  that 
the  city  had  not  the  power  to  convey  a  clear  title  in  fee,  free 
from  all  incumbrances ;  and  this  action  was  brought  as  a  test 
case  to  try  the  title. 

By  an  act  of  the  Legislature  (chap.  466,  Laws  of  1859), 
John  Greenwood  and  others  were  appointed  commissioners 
to  select  and  locate  grounds  for  a  park,  in  or  adjacent  to  the 
city  of  Brooklyn,  and  to  report  to  the  next  Legislature. 


L 
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They  made  their  selection  and  reported  to  the  Legislature 
of  1860,  which  passed  an  act  (ch.  488,  Laws  of  1860),  amended 
in  1861  (chap.  340),  by  which  a  board  of  park  commissioners 
was  appointed,  and  a  tract  of  land  lying  on  both  sides  of 
Flatbush  avenne,  was  declared  from  and  after  the  passage  of 
the  act,  to  be  deemed  to  have  been  taken  by  the  city  for  pub- 
lic use,  as  and  for  a  public  park,  and  to  have  been  opened  as 
a  public  place,  with  the  same  effect  ae  if  the  whole  of  the 
same  had  been  taken  and  declared  open  under  the  provisions 
of  the  charter  of  the  city  (ch.  144,.  Laws  of  1850),  except  as 
otherwise  provided  by  the  act. 

Commissioners  of  estimate  and  assessment  were  to  be 
appointed  by  the  Supreme  Court,  in  the  manner  provided  by 
the  act  relative  to  Fort  Green  (ch.  142,  Laws  of  1847),  who 
were  directed  to  "  make  just  and  true  estimate  of  the  value 
of  the  lands,  and  of  the  loss  and  damage  to  the  respective 
owners,  lessees,  parties  and  persons  respectively  entitled 
thereto,  or  interested  in  the  same,  together  with  the  tene- 
ments, hereditaments  and  appurtenances,  privileges  or  advan- 
tages to  the  same  belonging,  or  in  anywise  appertaining,  by 
and  in  consequence  of  relinquishing  the  same  to  the  said 
city "  (§  4),  which  amounts  were  to  be  due  and  payable 
immediately  upon  the  confirmation  of  the  report.  (§  6.) 

The  report  was  declared  to  be  final  and  conclusive  upon  the 
city,  the  owners  and  all  other  persons,  "  and  upon  the  confir- 
mation of  any  such  report,  and  upon  payment  being  made  to 
the  owners  of  the  lands  in  such  report  mentioned,  or  upon 
their  assent  thereto  by  deed  duly  executed,  the  said  lands" 
were  to  "vest  forever  in  the  city  of  Brooklyn,  for  the  use  and 
purposes  in  this  act  mentioned."  (§  8.) 

Bonds  of  the  city  were  to  be  issued  to  pay  the  awards,  and 
the  lands  taken  by  virtue  of  the  act  were  specifically  pledged 
for  their  payment  (§§  10  and  12),  and  bonds  subsequently 
issued  are  still  outstanding  and  unredeemed. 

In  1865  an  act  was  passed  (ch.  603),  entitled  "An  act  to 
change  the  boundaries  of  Prospect  Park  in  the  city  of  Brook- 
lyn," authorizing  the  commissioners  to  acquire,  for  the  pur- 
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poB6B  therein  mentioned,  an  oval  shaped  piece  of  land  for  an 
entrance  to  the  park.  (§  1.) 

It  provided  that  this  land,  as  well  as  all  other  lands  men- 
tioned'in  the  act  of  1861,  shonld,  ^^from  and  after  the  passage 
of  this  act,  be  deemed  to  have  been  taken  by  the  city  as  and 
for  a  public  park,  and  the  commissioners'  map  shall  be  altered 
to  correspond  therewith."  (§  2.) 

Commissioners  were  to  be  appointed,  as  before,  to  estimate 
the  value  of  this  land,  ^^  and  also  all  the  estate,  right,  title  and 
interest  in  all  other  lands  heretofore  taken  by  the  act  of  1861, 
remaining  in  the  owners  thereof,  and  the  loss  and  damages  to 
be  sustained  by  them  in  consequence  of  their  relinquishing 
the  same  to  the  city."  (§  3.) 

"And  the  title  of  the  lands  mentioned  in  (their)  such  report 
shall,  after  such  confirmation,  vest  forever  in  fee  simple  abso- 
lute in  the  said  city  of  Brooklyn,  and  the  said  lands  shall 
thenceforth  form  part  of  Prospect  Park."  (§  5.) 

For  the  payment  of  the  awards  and  the  redemption  of  the 
bonds  issued  under  this  act  and  the  act  of  1861,  "  all  the  lands 
embraced  within  the  boundaries  of  the  said  park,  including 
those  now  taken,  are  hereby  specifically  pledged."  (§  6.) 

That  part  of  the  land  lying  east  of  Flatbush  avenue  was 
never  used  or  improved  as  a  park. 

In  1870  an  act  was  passed  (chap.  878)  entitled  "An  act  to 
authorize  the  improvement  and  sale  of  certain  portions  of 
Prospect  Park,  in  the  city  of  Brooklyn."  It  authorized  the 
commissioners,  for  and  in  behalf  of  the  city,  to  sell  the  land 
east  of  Flatbush  avenue  (§  1),  by  deeds,  with  or  without 
warranty,  which  deeds  should  vest  in  the  grantees  an  absolute 
title  in  fee  simple.  (§  2.) 

The  proceeds  of  sales  to  be  devoted  to  the  sinking  ftmd  for 
the  redemption  of  park  bonds.  (§  3.) 

After  deeds  are  given,  "  all  liens,  rights  and  claims  by  way 
of  easement  or  otherwise  into,  over  or  upon  the  lands,  arising 
out  of  or  founded  upon  an  act  passed  May  2d,  1861,  entitled, 
&c.,  or  of  any  act  amendatory  thereof,  shall  be  terminated 
and  extinguished."  (§  4.) 
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The  case  states  that  this  act  was  passed  ^^  in  order  to  fiirnish 
a  better  and  more  satisfactory  security  for  said  bonds." 

In  pursuance  of  this  act  the  commissioners  sold  one  lot  to 
the  defendant,  who  refuses  to  take  the  title,  alleging  that  the 
act  is  unconstitutional,  and  that  neither  the  city  nor  the  com- 
missioners can  give  a  valid  title  to  the  fee,  free  from  all 
incumbrance. 

Scrniud  Hamd  and  William  W.  Ooodrich,  for  the  appellant, 
that  the  city  did  not  acquire  an  alienable  fee  under  the  act  of 
1861,  cited :  {Albany  street^  11  Wend.,  161 ;  John  and  Cherry 
Streets^  19  Wend.,  659 ;  Varick  v.  Smilh,  5  Paige,  137 ;  Blood- 
good  V.  Moha/wTt  R.  H.,  14  Wend.,  51 ;  Dunham  v.  WiUiam^y 
36  Barb.,  162 ;  Sboker  v.  Turnpike  Co.,  12  Wend.,  371 ;  WUr 
kinson  v.  Zeland,  2  Peters,  657 ;  Embury  v.  Conner^  3  Comst., 
511 ;  Beehna/n  v.  Saratoga  R.  B  Co.<,  3  Paige,  73 ;  Cincin- 
nati V.  Lessees  of  White,  6  Pet.,  438  ;  Trustees  qf  Watertoion, 
V.  Cowen,  4  Paige,  510 ;  Dum/md  v.  Sharts,  2  Paige,  184 ; 
Jackson  v.  HathoAJoay,  15  Johns.,  453 ;  Hains  v.  EUiott,  10 
Pet.,  25 ;  Mahm  v.  N.  Y.  C.  B.  B.,  24  N.  Y.,  66 ;  People 
V.  Kerr ;  27  N.  Y.,  188 ;  Anderson  v.  Bochester  B.  B.  Co.,  9 
How.,  553 ;  Townsend  v.  Morris  Co,,  6  Trans.  Appls.,  269.) 
That  the  act  of  1870,  in  authorizing  a  sale  clear  of  incimi- 
brances,  impaired,  or  attempted  to  impair  the  contract  with 
the  bondholders  as  to  the  security,  they  cited  Trustees  of  the 
Wabash  Canal  Co.  v.  Beers  (2  Black.,  448).  That  the  city 
having  assessed  adjacent  owners  to  the  park  on  the  increased 
value  of  their  lands  from  the  benefits  of  the  park,  it  could 
not  now  lessen  the  value  by  abandoning  and  selling  the  park, 
and  that  they  were  estopped  from  so  doing,  having  filed 
maps  showing  the  park,  and  thereby  induced  purchases  of 
adjacent  lands.  They  also  cited  cases  as  to  the  unconstitution- 
ality of  the  act  of  1865,  but  the  question  was  not  passed  upon 
by  the  court. 

Joshua  M.  Van  Gott  and  Henry  C  Murphy,  for  the 
respondents.  That  the  estate  taken  by  the  city,  under  the  act 
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of  1861,  was  an  abeolate  fee  and  alienable  by  the  consent  of 
the  legislature,  they  cited :  {Heyward  v.  The  Mayor ^  etc.,  7 
K  Y.  E.,  314;  R^ord  v.  KniglUy  11  K  T.,  314;  Dingley 
V.  Ths  City  of  Boston,  100  Mass.  E.,  544 ;  De  Varaigne  v. 
Fox,  2  Blatch.,  95 ;  Embury  v.  Conner,  3  Comst.,  511 ;  Matter 
of  Water  Comers  v.  La/wrence,  3  Edw.,  Ch.  E.,  552 ;  In  re 
Townsend,  39  N.  Y.,  171 ;  NiooU  v.  N.  T.  cfe  Erie  R,  R., 
12  N.  Y.,  121 ;  Wa/rdeU  v.  PeopU,  8  Wend.,  183 ;  Oovld  v. 
Evd.  R.  R.  Co.,  6  TS.  Y.,  522 ;  Darlington  v.  The  Mayor, 
81  N.  Y.,  164, 193  ;  East  ffartford  v.  Harford  Bridge  Co., 
10  How.  U.  S.,  511 

FoLGER,  J.  The  act  of  1861  conferred  upon  the  city  of 
Brooklyn  the  power  of  acquiring  a  right  in  the  lands  in  ques- 
tion in  this  case.  By  the  proceedings  under  the  act,  the  city 
did,  in  fact,  obtain  all  the  interest  and  title  which,  by  the 
terms  of  the  law,  it  was  empowered  to  acquire.  The  just 
compensation  to  the  private  owner  was  awarded ;  the  award 
was  confirmed  by  judicial  authority ;  the  sum  of  it  paid  to 
him,  and  by  him  accepted.  His  acceptance  was  a  renunciation 
of  the  constitutional  provision  made  for  his  benefit,  and  an 
assent  to  the  taking  of  the  land,  even  if  there  were  any  ques- 
tion as  to  the  validity  of  the  act,  or  any  irregularity  in  the 
proceedings  under  it.  {Embury  v.  Conner,  3  N.  Y.,  511- 
518.)  But,  neither  by  such  renunciation,nor  without  it  by 
proceedings  under  the  statute,  could  the  city  obtain  a  right 
more  extensive  than  it  was  authorized  by  the  statute  to  acquire. 
The  act  of  the  owner,  in  accepting  the  awarded  compensation, 
could  not  be  made  broader  than  the  provisions  of  the  law  to 
which  he  thereby  assented ;  nor  could  the  city,  by  proceedings 
under  it,  reach  a  title  greater  than  it  conferred  the  power  of 
acquiring.  From  the  interpretation  of  the  statute  itself,  then, 
must  be  found  the  extent  of  the  right  of  the  city  in  the  lands 
taken. 

The  main  object  of  the  act  is  to  provide  for  the  city  of 
Brooklyn,  its  people  and  the  public,  a  park.  Lands  taken  for 
such  purpose  are  taken  for  a  public  use.    {Ovmers,  etc.,  v. 
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Mayor^  etc.j  Albany^  16  Wend.,  374.)  But,  in  the  idea  of  a 
public  park  is  comprehended  more,  than  a  use,  either  occa- 
sional or  limited  by  years,  or  susceptible  of  coexistence  with 
a  private  right  capable  of  concurrent  exercise.  The  words 
suggest  more,  than  an  open  extensive  area  of  land,  to  be 
passed  over  or  but  temporarily  occupied  by  the  public,  and  on 
which  any  private  person  may  still  do  acts  of  ownership.  To 
create  a  public  park  an  extensive  area  is  needed ;  but  the  area 
must  be  improved,  and  in  various  processes,  alterative  and 
subversive  of  natural  formation,  must  much  monej  be  absorbed, 
and  many  years  must  go  by  before  it  is  complete.  And  so 
costly,  so  extensive,  so  peculiar  in  character,  and  so  undisturbed 
by  interference,  must  be  these  processes  and  the  results  of  them, 
as  that  there  is  need  of  permanency  and  exclusiveness  of  public 
possession  and  control,  as  against  the  exercise  of  any  private 
right  therein.  Of  itself  then,  the  power  to  take  lands  for  a 
public  park,  unless  limited  by  the  terms  in  which  it  is  given, 
would,  to  a  large  degree,  carry  with  it  the  right  to  acquire  the 
largest  tide  in  the  lands  taken.  That  the  extent  of  the  right 
acquired  in  lands  by  the  taking  of  them  for  public  use  depends, 
in  some  measure,  upon  the  needs  for  which  they  are  taken,  is 
recognized  and  applied  in  this  court,  in  The  People  v.  I^err 
(27  N.  T.,  288-201,  et  aeq.) ;  see,  also,  Heyward  v.  The  Mayor y 
etc.,  of  NefU)  York  (7  id,  314:-325). 

This,  of  itself,  however,  is  not  conclusive.  But,  when  we 
advert  to  the  terms  in  which  the  power  given  by  this  act  is 
expressed,  we  find  that  the  city  is  authorized  to  take  title  to 
the  lands  themselves.  They  are  declared  "  to  be  a  public 
place"  (§1);  "to  be  deemed  to  be  taken  for  public  use,  as 
and  for  a  public  park"  (§  2) ;  in  ascertaining  the  just  compen- 
sation to  be  paid  to  the  private  owner,  "  a  just  and  true  esti 
mate  of  the  vaZue  of  the  lands  is  to  be  made,  and  of  the  loss 
and  damage  to  the  respective  owners,  together  with  the  tene 
mentSy  heredita/ments  and  appurtencmces^prvoUeges  am,d  advan- 
tages to  the  same  belonging,  by  and  in  consequence  of  retin- 
quishing  the  same  to  the  city,  without  deduction  for  any  sup- 
posed bencfits^or  advantages  ""(^) ;  on  fulfilling  the  require- 
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ments  of  the  act,  "  the  lamds  shaU  vest  forever  in  the  city  " 
(§  S)  9  '^  whenever  the  city  shall  have  become  vested  with  the 
title  to  said  park^  as  in  the  act  provided,  it  may  sell  amy  buildr 
ingsj  improvements  or  other  materials  not  required  for  the 
purposes  of  the  park  or  for  public  use "  (§  20) ;  the  city  is 
authorized  to  issue  bonds  to  obtain  the  moneys  to  pay  for  the 
lands  taken,  and  the  lands  are^  by  the  act,  pledged  for  the 
payment  of  those  bonds  (§§9, 12).  The  terms  employed  in 
the  fifth  section,  descriptive  of  what  is  to  be  acquired  and 
paid  for,  are  broad,  and  would  seem  to  include  all  of  a  propri- 
etary nature  in  the  lands,  or  connected  with  or  growing  out 
of  them.  And  for  relinquishing  it  all,  the  owner  is  to  be  paid 
the  full  value  of  it  all,  without  deduction.  It  seems  incon- 
sistent, that  if  the  legislature  intended  that  the  city  should 
take  but  an  easement,  it  should  be  required  to  pay  the  value 
of  the  lands,  and  of  all  hereditaments  and  appurtenances,  and 
also  the  other  loss  and  daipage  to  the  owner  from  the  taking, 
without  deduction  for  benefit.  This  would  be  to  exact  the 
price  of  the  fee,  for  taking  a  user  only.  It  could  not  have 
been  intended  that  the  owner  should  receive  full  value,  and  yet 
have  left  to  him  a  reversionaly  interest.  {ScUdeman  v.  The 
Perm.  Cent.  R.  B.  Co,^  60  Penn.  St.,  426-437;  Cooley  on 
Lim.  Leg.  Pow.,  552.) 

The  power  given,  to  sell  buildings  improvements  and 
materials  not  needed  for  the  public  use,  is  one  not  consistent 
with  the  idea  of  an  easement  merely,  a  restricted  right  of 
user  only.  So  the  phrases  which  vest  the  lands  and  the  title 
to  the  park  forever  in  the  city,  are  creative  of  a  right,  not 
limited  by  time  or  particular  use,  and  are  indeed  essential  to 
make  operative  the  pledge  of  the  lands  to  the  creditor  of  the 
dty  holding  these  bonds.  It  would  be  entirely  nugatory  to 
pledge  to  a  creditor  an  easement,  a  right  of  public  use,  which 
would  expire  the  instant  that  by  the  enforcement  of  the  pledge 
he  had  cut  off  the  public  use,  extinguished  the  general  ease- 
ment, and  made  it  so  far  as  possible,  his  private  and  exclusive 
property.  The  legislature  meant  to  give  the  creditor  a  lien 
upon  these  lands.    That  this  could  not  be  done,  unless  the 
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city,  the  debtor,  had  more  than  a  right  of  public  use  in  them, 
draws  strongly  to  the  conclusion  that  the  legislature  gave  the 
power  to  acquire  a  title. 

Language  may  be  broad  enough  to  vest  an  absolute  title 
to  lands,  without  being  technical  in  its  terms.  If  the  expres- 
sions are  siich  as  that  the  whole  force  of  them  is  not  applied, 
unless  a  fee  simple  is  created,  that  estate  will  be  taken, 
though  the  exact  words  be  not  used.  Thus,  in  Rexford  v. 
KnigU  (11  N.  T.,  308),  it  was  held  that  the  State  had 
acquired  an  estate  in  fee  in  certain  lands.  It  was  said  on 
the  argument  of  the  case  now  at  bar,  that  the  statute  under 
which  the  lands  in  that  case  were  taken,  gave  in  express 
terms,  the  fee  simple  to  the  State.  It  is  true  that  chap.  262, 
§  3,  of  Laws  of  1817,  and  §  62, 1  E.  S.,  226,  are  thus  explicit. 
But  the  claim  in  that  case  {N,  SiUj  Jr,^  for  the  respondent, 
arguendo,  page  311),  was  put  upon  the  provisions  of  §  49, 
1  K.  S.,  226,  and  so  was  the  judgment  of  the  court.  (Pp. 
312,  314.)  The  language  of  the  section  last  referred  to,  is : 
"  And  the  premises  so  -appropriated  ahaU  he  deemed  the  pro- 
perty of  the  Staie^^  And  the  court,  says :  "  The  language 
employed  is  so  broad,  as  to  require  a  fee  simple."  So  in 
Dingley  v.  The  Oity  of  Boston  (100  Mass.,  644),  an  authority 
to  "  purchase  or  otherwise  take  lands,"  and  a  declaration  that 
"  the  title  to  all  lands  so  taken  should  vest  in  the  city,"  was 
held  to  vest  a  title  in  fee  simple  in  the  defendants.  See  also 
ITie  Commonwealth  v.  McAlister  (2  Watts,  190);  Union 
Canal  Co.  v.  Young  (1  Whart.,  425) ;  60  Penn.  St.,  supra. 
When  the  fee  is  taken  from  the  former  owner,  it  must  be 
held,  that  he  is  fully  compensated  at  the  time  of  the  original 
taking,  and  that  the  possibility  that  the  land  may  at  any 
future  time  revert  to  him  by  the  cessation  of  the  public  use, 
is  too  remote  and  contingent  to  be  considered  as  property  at 
all.    {Reyward  v.  ITie  Mayor ^  supra.) 

Having  determined  that  the  act  of  1861  conferred  upon  the 
city  the  power  of  acquiring  an  absolute  estate  in  the  lands,  it 
is  not  necessary  that  we  go  into  the  inquiry  whether  the  sta- 
tute of  1865  be  a  valid  act  or  not. 
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It  is  to  be  observed  that  the  act  of  1861  vested  the  lands  in 
the  city  of  Brooklyn  forever,  but  for  the  uses  and  purposes  in 
that  act  mentioned.  Though  the  city  took  the  title  to  the 
lands  by  this  provision,  it  took  it  for  the  public  use  as  a  park, 
and  held  it  in  trust  for  that  purpose.  Of  course,  taking  the 
title,  had  it  taken  it  also  free  &om  such  trust,  it  could  have 
sold  and  conveyed  it  away,  when  and  as  it  chose.  Receiving 
the  title  in  trust  for  an  especial  public  use,  it  could  not  convey 
without  the  sanction  of  the  legislature;  and  the  act  of  1870 
expresses  the  legislative  sanction.  Under  its  provisions  (Laws 
of  1870,  ch.  373,  p.  848),  it  is  authorized  to  sell  and  convey, 
with  covenants,  certain  portions  of  the  lands  taken  (§  1),  of 
which  the  premises  in  question  in  this  case  are  a  part.  It  was 
within  the  power  of  the  legislature  to  relieve  the  city  from  the 
trust  to  hold  it  for  a  use  only,  and  to  authorize  it  to  sell  and 
convey.  {NiooU  v.  New  York  <&  Erie  H.  E.^  2  Kern.,  121.) 
Doubtless,  in  most  cases,  when  land  is  condemned  for  a  special 
purpose',  on  the  score  of  public  utility,  the  sequestration  is 
limited  to  that  particular  use.  But  this  is  where  the  property 
is  not  taken,  but  the  use  only.  Then,  the  right  of  the  public 
being  limited  to  the  use,  when  the  use  ceases  the  right  ceases. 
Where  the  property  is  taken,  the  owner  paid  its  true  value, 
and  the  title  vested  in  the  public,  it  owns  the  whole  property, 
and  not  merely  the  use ;  and,  though  the  particular  use  may 
be  abandoned,  the  right  to  the  property  remains.  The  pro- 
perty is  still  held  in  trust  for  the  public  by  the  authorities. 
By  legislative  sanction  it  may  be.sold,  be  changed  in  its  char- ' 
acter  from  realty  to  personalty,  and  the  avails  be  devoted  to 
general  or  special  public  purposes.  {De  Ya/raigne  v.  Fox^  2 
Blatchf.  0.  C,  95.) 

The  appellant's  counsel  insists  that  the  operation  of  the  acts 
of  1861,  and  of  1870,  in  the  practical  result,  is  to  take  the 
property  of  one  person  and  transfer  it  for  the  profit  of  the  city 
to  another.  Such  is  not,  however,  the  direct  and  necessary, 
nor  was  it  the  intended  or  anticipated,  operation  of  the  act  of 
1861.  That  was  passed  in  good  faith  by  the  legislature,  to 
meet  a  public  necessity.    The  authority  to  determine  upon 
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the  necessity  of  the  exercise  of  the  power  of  taking  private 
property  for  pnblic  use  rests  with  the  State.  It  ordinarily 
acts  in  this  matter  through  the  legislative  department  of  the 
government.  The  legislature  is  the  proper  body  to  determine 
the  necessity  of  the  exercise  of  the  power,  and  the  extent  to 
which  the  exercise  of  it  shall  be  carried.  And  there  is  no 
restraint  upon  the  power,  save  that  requiring  that  compensa- 
tion shall  be  made.    {Th^  People  v.  Smith,  21  N.  T.,  597.) 

When  the  legislature  has  indicated  the  existence  of  what  is 
acknowledged  to  be  a  public  use ;  has  declared  the  necessity 
of  the  taking  for  that  use,  and  its  extent ;  has  restricted  the 
taking  to  the  extent  declared ;  and  has  provided  for  the  ascer- 
taining and  the  due  payment  of  just  compensation,  the  judicial 
power  may  not  question  its  decision.  It  is  only  when  the 
limits  have  been  exceeded,  or  its  authority  has  been  abused  or 
perverted,  that  the  judiciary  may  restrain.  {Hazen  v.  JSssex 
Co.,  12  Gush.,  477.) 

That  the  legislature  erred,  in  1861,  in  the  exercise  of  this 
power,  and  mistook  a  seeming  for  a  real  necessity,  does  not 
render  its  further  action  in  1870  invalid.  Under  the  act  of 
1861,  all  the  steps  were  taken  for  the  appropriation  of  the 
lands  and  the  payment  therefor.  At  once,  on  the  appropriar 
tion,the  owner  became  entitled  to  the  compensation  for  them. 
His  right  to  the  price  was  complete.  {The  People  v.  Hdyden, 
6  Hill,  359.) 

And  the  rights  were  reciprocal.  The  public  had  the  right 
to  the  lands  on  making  payment,  and  as  soon  as  the  owner  was 
paid  he  was  disseised.  There  is  no  reverter.  They  were  the 
property  of  the  city  of  Brooklyn.  The  legislature  could  dis- 
charge it  from  the  trust  to  hold  them  for  a  park,  and  empower 
it  to  sell.  It  has  done  so,  and,  so  far  as  any  express  limitation 
in  our  State  constitution  is  concerned,  it  had  the  power  to  do 
so. 

The  appellant  claims,  that  the  city  is  estopped  by  its  own  acts 
from  selling  any  part  of  the  land;  that  the  plotting  and 
filing  of  maps  made  a  qtuMt  contract  between  the  city  and 
the  bondholders  and  individuals  that  the  whole  land  should 
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always  be  a  park ;  and  that  the  value  of  neighboring  property 
having  been  enhanced  in  anticipation  of  the  creation  of  this 
park,  and  greater  aeaessments  and  taxes  upon  that  property 
having  thereby  been  made  and  paid,  such  taxation  is  in  tlie 
nature  of  a  contract,  and  the  city  cannot  now  sell  any  of  its 
land.    We  apprehend  that  this  point  is  not  well  taken. 

If  a  street  be  discontinued  and  the  value  of  lands  abutting 
on  other  parts  of  it,  and  on  neighboring  streets  is  lessened,  it 
is  not  such  an  injury  to  the  owner  as  to  entitle  him  to  dam- 
ages.   {SmUh  V.  (7%  of  Boston^  7  Gush.,  254.) 

The  city  of  Brooklyn  was  not  the  grantor  of  the  neighbor- 
ing owner,  and  did  not  induce  him  to  buy  of  it,  by  a  purpose 
declared,  of  creating  this  park.  Any  enhanced  value  of  his 
property,  was  an  incidental  benefit  to  him,  in  its  greater  readi- 
ness of  sale,  at  a  greater  price,  and  any  depreciation  in  value, 
is  an  incidental  detriment.  The  same  results  flow,  in  greater 
or  less  degree,  from  the  commencement  or  abandonment  of 
any  of  the  measures  of  municipal  enterprise  whether  general 
or  local.  It  would  be  going  too  far,  to  hold,  in  the  absence 
of  any  direct  and  particular  relation  between  the  city  and  the 
owner  of  real  estate,  that  a  projected  work  having  influenced 
for  the  better  the  value  of  his  property,  he  could  forbid  the 
abandonment  of  it,  or  that  there  existed  any  enforceable 
right,  if  it  was  abandoned. 

Any  proper  exercise  of  govermental  power  which  does  not 
directly  encroach  upon  the  property  of  an  individual,  or  dis- 
turb him  in  its  possession  or  enjoyment,  will  not  entitle  him 
to  compensation,  or  give  him  a  right  of  action.  {Gould  v. 
Hfud.  R.  R.  R.y  6  K.  T.,  522.)  Hence  no  obligation  rests 
upon  the  government  not  to  exercise  its  power  in  such 
manner.  Familiar  examples  of  this,  are  the  changes  of  the 
grades  of  streets  in  cities  and  villages,  by  which  lands  adjoin- 
ing are  lessened  in  value.  {Raddiff  v.  The  Mayor y  4  N.  T., 
195 ;  WUaofhy  v.  The  Mayor ^  1  Denio,  595.)  The  general 
good  is  to  prevail  over  partial  individual  inconvenience. 
{Lansmg  v.  Smithy  8  Cow.,  149.)  This  is  the  rule  when  pub- 
lic works  for  the  general  welfare  are  entered  into.    It  is  not 
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different  when  works  projected  are,  for  the  general  good, 
abandoned  before  completion  or  commencement. 

This  act  of  1870  directs  that  the  moneys  received  upon  such 
sale  shall  be  paid  over  to  the  commissioners  of  the  sinking  fund 
of  the  city,  to  be  held  for  the  redemption  of  the  bonds  issued 
in  payment  of  the  lands  taken.  (§  3).  And,  further,  that  upon 
the  delivery  of  the  deeds  on  such  sale,  all  liens  existing  by 
virtue  of  the  act  of  1861 ,  shall  be  terminated  and  extinguished. 
(§  4.) 

It  is  claimed,  by  the  appellant,  that  the  enactment  contained 

in  the  fourth  section  is  in  conflict,  with  the  federal  Constitu- 
tion, in  that  it  impairs  the  obligation  of  the  contract  by  which 
these  lands  are  pledged  for  the  payment  of  the  bonds  issued 
for  the  lands  taken.     (U.  S.  Const.,  art.  10,  §  1,  sub.  1.) 

The  legislature  when  it  declared,  in  the  act  of  1861,  that 
these  lands  were  pledged  for  the  payment  of  these  bonds,  did 
thereby  agree  with  whoever  parted  with  his  money  and  took 
a  bond,  that  he  should  have,  as  an  assurance  for  the  payment 
of  it,  the  security  of  these  lands.  It  was  not  merely  a  restri6- 
tion  upon  the  power  of  the  city.  It  was  an  obligation  creating 
a  lien.  It  agreed  with  the  creditor,  itself,  and  fastened  upon 
the  city  the  same  agreement,  that  for  the  money  received  from 
him  he  should  have  these  particular  lands  as  a  specific  security 
for  repayment.  If  section  4  of  the  act  of  1870  is  a  valid 
enactment,  it  takes  away  from  the  holder  of  these  bonds  part 
of  the  security  which  he  has  for  their  payment.  It  is  no 
answer  to  this  to  say  that  there  is  still  pledged  to  him  the 
land  reserved  for  streets,  avenues,  or  other  purposes.  Such 
reply  is  only  as  to  the  degree,  and  not  as  to  the  fact,  of  the 
impairing  the  obligation  It  is  no  answer  to  say  that  the  avails 
of  the  sale  will  be  turned  into  the  sinking  fund  for  the  use  of  the 
bondholders.  The  holder  of  the  bond  did  not  agree  to  take 
a  security  upon  a  fund  in  the  city  treasury,  and  incur  any 
risk  of  its  preservation,  but  stipulated  for  a  specific  lien  upon 
this  land.  (See  Ourran  v.  State  of  ArhanaaSy  infra,  p.  319) 

Nor  is  there  here  any  application  of  the  reserved  power  of 
the  legislature  to  alter  or  amend  the  charter  of  the  city.     This 
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IB  a  contract  not  between  the  city  and  the  State,  but  between 
the  creditor  of  the  one  part  and  the  city  and  the  State  of  the 
other.  No  power  has  been  reserved,  either  in  constitution  or 
otherwise,  to  alter  that  contract. 

That  it  was  an  important  matter  to  have  these  lands  pledged 
for  the  payment  of  these  bonds,  is  sufficiently  shown  by  the 
solemnity  with  which  the  pledge  is  made,  an  enactment  of  the 
legislature  being  sought  to  so  specifically  declare  it.  It  is  an 
essential  element  in  the  obligation  of  the  city,  which  the  credi- 
tor received  in  exchange  for  his  money.  This  act  takes  that 
element  away  and  thus  impairs  the  obligation.  True  the 
entire  contract  is  not  destroyed.  The  liabih'ty  to  pay  still 
remains.  But  the  pledge  of  tangible  property  as  a  security 
that  the  liability  would  be  met  has  been  withdrawn.  It  was 
on  the  assurance  that  this  should  remain,  that  the  creditor  was 
induced  to  take  the  bonds,  and  give  in  exchange  his  property. 
This  was  a  contract.  The  security  cannot  now  be  taken  away 
without  impairing  the  obligation  of  that  contract.  {Curran 
V.  The  State  o/Arkcmsas,  15  How.,  U.  S.,  304r-314;  McOee 
V.  Mdthis^  4  Wallace,  143 ;  Wahaahj  dsc.  Co.  v.  BeerSy  2 
Blacky  448.) 

It  follows  that  the  act  of  1870,  so  far  as  it  assumes  to  dis- 
charge the  lands  from  the  lien,  is  in  conflict  with  the  constitu- 
tion of  the  United  States.  The  parts  of  the  statute  not  obnoxious 
to  this  objection  may  be  upheld.  But  as  the  provisions  of  the 
law  which  discharges  the  lien  are  those  upon  which  it  is  relied 
to  remove  the  encumbrance  upon  the  premises,  and  as,  without 
them,  the  city  cannot  give  such  a  title  as  the  act  authorizes  it 
to  pass,  and  as  the  purchaser  Jias  agreed  for,  they  are  of  no 
avail  to  the  respondents  in  this  controversy. 

It  is  true  that  the  danger  to  the  purchaser,  to  all  seeming, 
is  very  slight,  and  very  remote,  that  the  premises  for  which 
he  has  contracted  will  ever  be  called  upon  to  contribute  to  the 
payment  of  these  bonds.  The  probabilities  are,  that  with  the 
wealth  concentrated  within  the  corporate  bounds  of  the  city 
of  Brooklyn,  and  with  the  means  at  its  command,  it  will 
always  find  the  ordinary  means  of  raising  money  by  taxation, 
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soffioient  for  the  purpose  of  payment  of  interest,  and  the 
method  of  a  new  loan  at  any  time  available  to  pay  the  prin- 
cipal. Bnt  yet  there  is  the  possibility.  The  debt  is  an  encum- 
brance upon  this  land,  and  does  affect  that  for  which  the 
appellant  bargained.  This  is  a  legal  certainty.  However 
strong  the  probability  that  the  debt  will  never  be  exacted  from 
the  land,  it  cannot  be  asserted  to  be  more  than  a  probabiUty. 
While  it  exists  there  is,  as  matter  of  law  and  matter  of 
fact,  the  possibility  that  the  creditor  may  enforce  his  lien. 
And  this  hampers  the  estate.  It  may  be  conceded  that  a  title 
free  from  reasonable  doubt  may  be  forced  upon  an  unwilling 
purchaser.  Thus,  in  a  case  in  which  it  appeared  that  there 
was  in  a  prior  deed,  a  reservation  of  mines,  specific  perform- 
ance was  decreed,  not  because  there  being  mines  it  was  not 
probable  that  the  right  reserved  would  ever  be  exercised,  but 
because,  Ist.  The  court  saw  upon  examination  the  probabiHty 
was  great  that  there  were  no  mines  for  the  right  reserved  to 
act  upon.  2d.  That  all  legal  right  to  exercise  it  had  ceased. 
But  this  is  a  doubt  whether  there  exists,  in  law  or  in  fact,  any 
defect  in  the  title.  When  it  is  ascertained  that  there  is  an 
existing  defect  in  the  title,  the  purchaser  will  not  be  com- 
pelled to  perform  on  the  allegation  that  it  is  doubtful  whether 
the  defect  will  ever  incommode  him.  If  there  be  any  reason- 
able chance  that  some  third  person  may  raise  a  question 
against  the  owner  of  the  estate  after  the  completion  of  the 
contract,  the  court  considers  this  a  circumstance  which  renders 
the  bargain  a  hard  one  for  the  purchaser,  and  one  which  it 
will  not,  in  the  exercise  of  its  discretion,  compel  him  to  exe- 
cute. {Seamom  v.  Yaw&rey^  16  Vesey,  390.)  We  are  not 
able  to  hold  that  a  good  title  in  fee  to  the  premises,  can  be 
acquired  by  the  respondent,  under  and  by  virtue  of  the  acts, 
proceedings  and  sale. 

The  judgment  of  the  courts  below  must  be  reversed,  with 
costs  to  the  respondent. 

All  the  judges  concurring. 

Judgment  reyersed  and  judgment  ordered  for  the  defendant. 
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SoABD  OF  Excise  of  Oittabio  Coitntt,  Eespondent,  v.  Ls-  |i«~S 

icAN  B.  Gablinohouse,  Appellant. 

Peter  S.  Bonesteel  and  others,  the  Board  of  Commissioners 
of  Excise  of  Ontario  county,  Respondents,  v.  Jjeman  B. 
Garlinghoitse,  Appellant. 

The  Same  v.  The  Same. 

The  Same  v.   The  Same. 

The  Same  v.   The  Same. 

The  coonly  eommissioneiB  of  excise  under  the  excise  act  of  1867  are  super- 
seded by  the  town  commissioners  authorized  bj  the  excise  act  of  1870, 
and  are  by  that  act  removed  from  office  and  deprived  not  only  of  the 
power  to  grant  licenses,  but  to  prosecute  for  penalties  or  perform  any 
other  duty  as  commissioners. 

Actions  for  penalti^  commenced  by  the  county  commissioners  before  the 
passage  of  the  act  of  1870  are  not  thereby  abated,  but  may  be  continued 
by  the  town  commissioners,  who  may  be  substituted  as  their  successors  in 
office  within  their  respective  localities ;  and,  until  such  substitution,  the 
action  will  proceed  in  the  name  of  the  original  parties. 

(Argued  March  21 ;  decided  March  28,  1671.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Conrt  of  the  Fourth  department,  aflarming  an  order  of  the 
Special  Term  denying  a  motion  "  to  set  aside  and  dismiss  the 
(above  mentioned)  causes."  Other  facts  sufficiently  appear  in 
the  opinion  of  the  court. 

Oearge  F,  Danforth^  for  the  appellant,  cited  Brown  v. 
O^txym  (2  Cow.,  467);  BuOer  v.  Palrner  (1  Hill,  324); 
Smith  V.  Banker  (3  How.  Pr.,  142) ;  Moore  v.  Westervdt  (3 
Sandf.,  762,  765);  HcMrrvngton  v.  Trustees  of  Rochester  (11 
Wend.,  547). 

jE  O.  Lapham^  for  the  respondents  (after  objecting  that  the 
Supreme  Court  had  no  power  to  grant  the  relief,  and,  therefore, 
Hand— Vol.  VL        32 
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properly  denied  the  motion),  upon  the  merits,  cited  Pruyn  v. 
Tyler  (18  How.,  331) ;  Van  Rem^etaer  v.  Secor  (32  Barb., 
469) ;  Berh/  v.  Itunpcusher  (5  Duer,  183) ;  Dwarris  on  Stat- 
utes, 676 ;  BuUer  v.  Palmer  (1  Hill,  375) ;  Ooms.  of  Excise 
V.  Harvey  (39  How.,  191) ;  Corns,  of  Ecdse  v.  Willey  (35 
Law  Jour.,  175). 

Church,'  Ch.  J.  This  is  an  appeal  from  an  order  denying 
motion  to  dismiss  and  set  aside  the  above  causes  made  on  the 
ground  that  the  plainti£&  cannot  prosecute  the  same  by  reason 
of  their  removal  from  office,  by  virtue  of  the  excise  act  of 
1870.  The  actions  were  commenced  before  the  passage  of 
that  act.  One  of  them  is  pending  in  the  Supreme  Court.  In 
the  others,  judgments  have  been  obtained  in  the  justice's 
court,  one  of  which  is  pending  on  appeal  in  the  County 
Court,  one  has  been  affirmed  in  the  the  County  Court  and 
Supreme  Court,  and  in  the  other  two,  the  appeal  to  the  County 
Court  has  been  dismissed,  and  on  appeal  to  the  Supreme 
Court,  the  order  of  dismissal  affirmed.  The  papers  do  not 
disclose  the  precise  condition  of  the  cases  at  the  time  of  the 
passage  of  the  act  of  1870,  and  it  is  unnecessary  to  distinguish 
between.them  for  the  purpose  of  determining  the  effect  which 
the  defendant's  construction  of  that  act  would  have  upon 
judgments  previously  rendered  or  to  determine  whether  the 
appeal  is  properly  brought  in  all  the  cases.  We  prefer  to 
pass  upon  the  merits  of  the  question  involved,  viz  :  What  effect 
the  act  of  1870  had  upon  the  county  commissioners  authorized 
to  be  appointed  by  the  excise  act  of  1857. 

We  think  that  the  county  commissioners  under  the  act  of 
1857  were  superseded  by  the  commissioners  authorized  to  be 
appointed  by  the  act  of  1870,  and  were,  by  virtue  of  that  act, 
removed  from  office  not  only  as  it  respects  their  powers  to 
grant  licenses,  but  to  prosecute  for  penalties  or  to  perform 
any  other  duty  as  commissioners  of  excise.  These  statutes 
must  be  construed  in  pari  materia  by  virtue  of  the  sixth 
section  of  the  act  of  1870,  which  provides  that  the  provisions 
of  the  act  of  1857  "except  where  the  same  are  inconsistent 
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or  in  conflict  with  the  provisions  of  this  act,  shall  be  taken 
and  constrned  as  apart  of  this  act  and  be  and  remain  in  full 
force  and  effect  throughout  the  whole  of  this  State." 

The  provisions  of  the  act  of  1870,  relating  to  the  appoint- 
ment of  excise  officers,  are  manifestly  inconsistent  with  simi- 
lar provisions  in  the  act  of  1857.  The  mode  of  selection  and 
appointment,  their  tenure  and  compensation,  are  different, 
and  yet  they  are  substantially  the  same  officers,  except  that 
those  appointed  under  the  act  of  1870,  are  restricted  in  juris- 
diction to  the  cities,  villages  and  towns  for  which  they  are 
respectively  appointed.  Excise  officers  have  always  existed 
in  the  State,  and  certain  general  powers  and  duties  have  been 
performed  by  them,  which  are  well  understood  and  would  be 
recognized  by  reference  to  the  name  of  the  office  itself. 
Besides  the  principal  duty  of  such  officers,  that  of  granting 
licenses,  is  expressly  conferred  upon  the  excise  boards 
appointed  by  the  act  of  1870.  The  principal  purpose  of  the  act 
of  1870,  seems  to  have  been  to  change  the  excise  boards  from 
county  boards  to  town,  village  and  city  boards,  so  that  each 
locality  would  be  assured  of  that  personal  knowledge,  super- 
vision and  vigilance,  deemed  to  be  indispensable  to  the  proper 
discharge  of  the  important  duties  committed  to  their  charge, 
in  determining  the  proper  persons  to  whom  licenses  should  be 
granted,  as  well  as  the  circumstances  justifying  the  exercise  of 
that  power.  Similar  considerations  are  equally  applicable  to 
the  duties  of  discovering  and  prosecuting  infractions  of  the  law. 
County  boards  in  the  discharge  of  both  classes  of  duties, 
would  necessarily  be  obliged  to  rely  upon  the  information 
and  representation  of  others,  while  the  local  officers  could 
ascertain  the  fact  for  themselves,  or  at  least  verify  the  correct- 
ness of  information  by  others,  by  personal  observation  and 
inquiry.  It  is  not  to  be  presumed  that  the  legislature  intended 
to  duplicate  this  class  of  officers,  and  without  any  apparent 
reason,  but  against  the  plainly  indicated  theory  of  the  act 
provide  for  two  sets  of  officers,  one  to  grant  licenses  and  the 
other  to  prosecute  for  penalties.  To  find  such  an  intention 
would  require  the  clearest  expression  of  language.   Actions  are 
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authorized  by  public  officers  in  matters  growing  out  of  their 
public  duties  in  a  great  variety  of  cases,  but  the  appointment 
or  existence  of  public  officers  for  the  sole  purpose  of  instituting 
legal  proceedings  in  civil  cases  has  no  precedent  in  this  State. 
It  is  therefore  very  clear  that  the  excise  boards  authorized 
by  the  act  of  1870  were  intended  to  be  substituted  for  those 
authorized  by  the  act  of  1857. 

It  has  been  suggested  that  prosecutions  for  penalties  by 
county  commissioners  are  not  inconsistent  with  the  act  of 
1870,  for  the  reason  that  the  power  of  granting  licenses  is 
specifically  conferred  upon  the  local  boards  by  that  act,  while 
the  power  to  prosecute  for  penalties  is  not,  and  therefore  that 
this  latter  power  may  be  exercised  by  the  county  commis- 
sioners. This  position  is  untenable.  Both  powers  are  speci- 
fically conferred.  All  the  provisions  of  the  act  of  1857,  relar 
ting  to  the  appointment  of  county  commissioners,  are,  as  we 
have  seen,  repealed.  They  are  out  of  the  act.  There  are  no 
such  officers  and  no  power  to  appoint  any.  The  provisions 
of  the  act  of  1870,  relating  to  the  appointment  of  local 
boards  are  substituted.  All  provisionfi  of  the  act  of  1857, 
not  inconsistent  with  the  act  of  1870,  are  retained,  and  are  as 
effectually  and  legally  as  much  a  part  of  the  latter  as  if  they 
had  been  copied  into  it  and  re-enacted.  They  are  expressly 
made  ^'  a  part  of  this  act."  Striking  from  the  act  of  1857 
the  provisions  in  relaticm  to  the  appointment  of  county  com- 
missioners,  and  inserting  those  of  the  act  of  1870,  on  the 
same  subject,  and  reading  the  xmrepealed  portions  of  the  act 
of  1857,  in  connection  wih  such  substitution,  and  the  meaning 
is  perfectly  plain.  Such  unrepealed  portions  of  the  act  of 
1857  as  designates  "  commissioners  of  excise,"  or  '^  boards  of 
comniissioners  of  excise,"  would  then  refer  and  apply  to  the 
commissioners  or  boards  authorized  by  the  act  of  1870.  The 
penalties  in  the  act  of  1857  are  not  repealed ;  nor  is  the 
twenty-second  section  of  that  act  repealed.  It  reads  as  fol- 
lows :  '^  The  penalties  imposed  by  this  act,  except  the  penalties 
provided  by  sectiona  eight,  fifteen  and  nineteen,  shall  be  sued 
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for  and  recovered  in  the  name  of  the  board  of  commissioners 
of  exciae,"  etc.  What  board?  Manifestly  the  board  autho- 
rized by  the  act  of  1870,  the  provisions  in  relation  to  which 
occupy  the  place  of  the  original  provisions  on  that  subject  in 
the  act  of  1857.  The  difficulty  on  this  subject  has,  I  think, 
arisen  from  not  properly  blending  the  two  statutes,  and  read- 
ing them  as  one.  The  power  to  grant  licenses  is  no  more 
expressly  conferred  upon  the  new  boards  by  the  act  of  1870 
than  the  power  to  prosecute  for  penalties,  when  both  acts  are 
consolidated  and  read  together.  The  former  might  have  been 
specifically  conferred  in  the  act  of  1870,  from  a  necessity 
expressly  to  restrict  the  jurisdiction  of  the  local  boards  to  the 
locality  for  which  they  are  appointed,  or  to  insert  some  modi- 
fication of  the  terms  or  manner  upon  or  in  which  licenses 
should  be  granted,  or  it  might  have  been  deemed  appropriate 
to  specify  in  terms  the  principal  powers  and. duties  of  the 
officers  therein  authorized  to  be  appointed.  Whatever  the 
object  or  necessity,  or  want  of  necessity,  the  construction  of 
the  two  acts  now  in  force,  when  united  on  this  point,  is  not 
doubtful.  The  new  boards  having  express  authority  to  sue 
for  penalties,  it  follows  that  the  old  boards  have  not. 

These  views  are  deemed  appropriate  in  giving  a  construc- 
tion to  this  statute,  but  are  perhaps  not  necessarily  essential 
to  the  question  involved  in  these  motions.  These  actions 
were  commenced  before  the  passage  of  the  act  of  1870,  and 
they  were  properly  commenced  in  the  name  of  the  county 
commissioners,  and  there  is  nothing  in  the  act  of  1870  incon- 
sistent with  their  continued  prosecution  in  the  name  of  the 
county  board.  The  Revised  Statutes  (§  14,  title  1,  ch.  7,  part 
3)  has  provided  for  aU  such  cases.  It  provides  in  substance 
that  actions  prosecuted  by  public  officers  shall  not  abate  by 
their  death  or  removal,  but  may  be  continued  by  their  success- 
ors, who  shall  be  substituted  for  that  purpose  by  the  court. 
I  have  no  doubt  that  the  new  boards  of  excise  are  the  suc- 
cessors of  the  old  boards,  within  the  locations  for  which  they 
are  respectively  appointed,  within  the  meaning  of  the  statute. 
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Until  such  Bnbstitution,  the  actions  may  proceed  in  the  name 
of  the  original  parties.    (10  N.  T.,  164;  2  Denio,  125.) 
The  order  must  be  affirmed. 


113  864]     Henbt  Youngs  et  al.,  Executors,  etc.,  Respondents,  v.  Ma- 
^J  ^w  BiA  Youngs  et  al..  Appellants. 

Lands  were  specifically  devised  to  J.  for  life,  and  on  his  death  to  his  chil- 
dren. By  the  residuary  clause  of  the  will,  all  the  **rest,  residue  and 
remainder  of  the  testator's  property  and  estate,  real  and  personal,  what- 
soever and  wheresoever  situated,  and  not  therein  and  thereby  specifically 
devised  or  bequeathed,  he  gave,  devised  and  bequeathed"  ta  certain 
residuary  devisees  and  legatees.  J.  having  died  unmarried  in  the  lifetime 
of  the  testator, — Held,  that  the  lands  in  which  a  life  estate  was  devised 
to  him,  passed  under  the  will  to  the  residuary  devisees,  and  not  to  the 
heirs-at-law. 

Doth  V.  Van  Kleek  (20  Wend.,  458)  explained  and  distinguished. 

Under  the  Revised  Statutes  (2  R.  S.,  67,  §  6),  changing  the  common-law 
rule,  a  will  whose  introductoiy  clause  expresses  a  desire  to  make  a  suit- 
able disposition  of  such  worldly  property  and  estate  as  the  testator  shall 
leave  behind  Mm,  the  residuary  devise  expressly  devising  all  his  real  estate 
not  before  specifically  devised,  carries  all  after-acquired  lands  belonging 
to  the  testator  at  the  time  of  his  death. 

Where  the  testator  charges  the  payment  of  his  debts  upon  certain  ^ecified 
real  estate,  and,  if  that  shall  prove  insufficient,  then  upon  his  other  real 
estate, — ffeld,a&  between  the  legatees  and  the  devisees,  the  personal 
estate  was  exonerated  from  the  debts. 

(Argued  March  27 ;  decided  April  4, 1871.) 

Appeal  from  the  General  Term  of  the  Supreme  Court,  in 
the  First  judicial  department,  aflSrming  the  judgment  of 
Special  Term. 

This  action  was  commenced  to  obtain  a  judicial  construction 
of  a  will.  The  testator  died,  seized  of  a  large  real  estate;  he 
also  was  possessed  of  considerable  personal  property,  and  was 
indebted  to  a  considerable  amount.  He  left  no  wife  or  descend- 
ants  surviving  him,  but  numerous  collateral  heirs.  He  devised 
considerable  real  estate,  in  every  case  giving  a  life  estate  to 
the  first  taker,  with  remainder  in  fee  to  the  issue  of  such  first 
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taker.  He  set  apart  certain  real  property  for  the  payment  of 
hiB  debts,  giving  the  fee  to  each  of  his  executors  as  should 
qualify,  in  trust  for  that  purpose.  He  was  the  owner,  at  the 
time  of  his  death,  of  real  property  not  mentioned  in  his  will, 
and  acquired  after  the  execution  of  such  will.  The  testator 
devised  certain  real  property  respectively  to  two  nephews, 
John  and  Gideon,  during  their  natural  lives,  the  fee  to  their 
surviving  issue.  These  nephews  died  intestate  and  unmar- 
ried, several  years  before  the  testator.  The  will  was  carefully 
and  elaborately  drawn  containing  twenty-six  clauses.  By  the 
last  clause  the  testator  gave  to  certain  relatives  "all  the  rest,  resi- 
due and  remainder  of  my  estate,  real  and  personal,  whatsoever, 
and  wheresoever  situate,  not  therein  and  thereby  specifically 
devised  or  bequeathed."  It  was  held  at  Special  Term, 
1.  That  the  residuary  devisees  were  entitled  to  the  lands 
which  the  testator  devised  to  the  two  nephews  John  and 
Gideon  respectively,  or  their  children  or  other  issue  surviving 
them  respectively.  2.  That  they  were  entitled  to  the  land 
acquired  by  the  testator  after  the  execution  of  His  will.  3. 
That  the  primary  fund  for  the  payment  of  debts,  was  the 
proceeds  of  the  land  devised  for  that  purpose,  and  if  those 
proceeds  proved  insufficient,  then  the  balance  was  to  be 
charged  upon  the  other  real  estate  designated  by  the  testator 
for  that  purpose.  The  judgment  of  the  Special  Term  was 
afterward  affirmed  by  the  General  Term. 

Cyrtbs  La/wton  and  A,  J.  Rogers^  for  appellants.  Lands 
devised  to  the  two  nephews,  passed  to  the  heirs  at  law.  {Doe 
dem  Morris  v.  Underdown^  Willes  K.,  298,  296,  297 ;  James 
V.  Jamesy  4  Paige,  115 ;  6  Paige,  600 ;  20  Wend.,  457 ; 
Ghreen  v.  Dennisj  6  Conn.,  293.)  Any  estate  that  by  lapse, 
omission,  accident  or  mistake,  remains  undisposed  of,  belongs 
to  the  heirs-at-law.  (Devon  v.  MeHor^  5  Term.,  558,  563, 
564 ;  Lynes  v.  Tovmsend^  33  N.  T.,  561, 562,  and  cases  cited ; 
Saylor  v.  Plame^  1  Amer.  Eeports,  34;  31  Md.,  156;  Doe 
V.  Weathffrhy,  11  East,  323,  332,  333 ;  2  Barb.,  Ch.  102 ; 
Atkyns  v.  AtkynSy  Cowper,  808,  811.) 
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JEl  (?.  Drake^  Jr.j  for  gaardian  ad  litem^  of  infants,  appel- 
lants, on  the  question  of  the  exoneration  of  the  personal  pro- 
perty from  the  payment  of  debts,  cited,  Hill  on  Trustees,  4th 
Amer.  ed.,  350,  marg.  p. ;  2  Williams  on  Exec.,  5th  Amer. 
ed.,  1541,  1545  marg.  p. ;  1  White  &  Tudor's  Lead.  Cases,  3d 
Amer;  ed.,  505,  marg.  p. ;  49  Law  Lib.,  N.  S, ;  2  White  & 
Tudor's  Lead.  Cases,  3d  Amer.  ed.,  56  marg.  p. ;  45  Law  Lib. 
N.  S. 

Marshall  S.  BidweU^  for  residuary  devisees,  respondents. 
It  is  proper,  in  order  to  discover  the  testator's  intent,  to  refer  to 
the  introductory  words  in  the  wUl.  {Early,  6frvnh.,  1  Johns., 
Ch.,  494 ;  IbloUson  v.  BeckwUhy  Ca.  tern,  Talhoty  15Y,  160, 
161 ;  Doe  d.  Penwarden  v.  CfUberty  6  Moore,  268 ;  3  Brod. 
&  Bing.,  85 ;  Cfrayson  v.  Atkinson^  1  Wils.  38-9  ;  Charter  v. 
OtiSy  41  Barb.,  529,  531 ;  36  N.  Y.,  231.)  Every  intendment 
is  to  be  made  against  holding  a  man  to  die  intestate,  who  sita 
down  to  dispose  of  the  residue  of  his  property.  {Booth  V. 
Boothy  4  Yes.,  407 ;  Boyle  v.  Ramiltariy  4t  Ves.,  437,  439 ; 
PhiUipa  V.  CJiamberlainy  4  Ves.,  51,  59  ;  Wadley  v.  North^ 
3  Ves.  367 ;  Bird  v.  Hunadoriy  2  Swans.,  345,  346 ;  MorraU 
V.  SuMoriy  1  PhiU.  Ch.,  537 ;  Eingdamd  v.  Bajpelye^  3  Edw., 
1 ;  Beeves  v.  Beeves,  1  Dev.  Eq.,  386,  388  ;  2  Rop.  on  Leg. 
1461 ;  2  Red.  on  Wills,  116  ;  Ward  on  Leg.,  11,  12 ;  2  Law 
Lib.  N.  S.)  The  devise  over  to  John's  children,  the  testator 
knowing  he  was  unmarried,  was  a  contingent  remainder. 
{Purefroy  v.  Bogers,  3  Sand.,  380 ;  Baker  v.  ZoriUard,  4 
Comst.,  265 ;  Hayes  on  Real  Estate,  82 ;  Egerton  v.  Massy, 
3  C.  B.  N.  S.,  345.)  The  will  not  providing  for  the  contin- 
gency of  John's  death  without  issue  surviving,  and  the  law 
gives  the  property  on  the  happening  of  that  contingency  to 
the  residuary  devisee.  (2  Powell  on  Dev.,  by  Jarm.,  106 ; 
1  Jarm.,  4  Am.  Ed.,  590-591 ;  Doe  d.  Wells  v.  ScoU,  3  Mau. 
&  Sel.,  300;  Cholmondeley  v.  Weatlwrby,  11  East.,  322; 
Moreton  v.  Fassick,  1  B.  &  Adol.,  186  ;  Chester  v.  Chester, 
3  P.  Wms.,  56 ;  Wheeler  v.  Walroone,  Aleyn,  28  ;  WiUows 
V.  Lydcot,  2  Ventr.,  85 ;  Stephens  v.  Stephens,  Ca.  tern.,  Tal- 
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bot,  228,  233 ;  Doe  d.  Morris  v.  Underwood,  Willee  K.,  293 ; 
Rident  v.  Pain,  3  Atk.,  486 ;  Egerton  v.  Maasey,  3  C.  B.  K 
S.,  338 ;  Glover  v.  Spendlove,  4  B.  C.  C,  337 ;  Hayden  v. 
SUmghton,  5  Pick'g.,  528;  BrigharriY,  Ghadwick,  10  Pick'g., 
306,  309;  Austin  y.  Cambridgeport,  21  Pick'g.,  215,  224; 
Bowers  v.  Smith,  10  Paige  E.,  202 ;  Craig  v.  Craig,  3  Barb., 
Ch.  R,  101, 102. 

Geoveb,  J.  Section  5,  2  R.  S.,  57,  provides  thaf  every 
will  that  shall  be  made  by  a  testator,  in  express  terms,  of  all 
his  real  estate  or  in  any  other  terms  denoting  his  intent  to 
devise  all  his  real  property,  shall  be  construed  to  pass  all  the 
real  estate  which  he  was  entitled  to  devise  at  the  time  of  his 
death.  This  changes  the  common  law  rule,  that  a  will 
operates  only  upon  real  estate  owned  by  the  testator  at  the 
time  of  making  the  same,  the  title  to  which  he  retained  to  the 
time  of  his  decease,  and  substitutes  therefor  a  more  reasonable 
rule,  that  when  it  appears  from  the  will  that  it  was  the  inten- 
tion of  the  testator  to  dispose  of  aU  the  real  estate  owned  by 
him  at  the  time  of  his  death,  his  will  should  be  effectual  for  that 
purpose.  The  residuary  clause  expressly  disposes  of  all  the 
testator's  real  estate  not  before  specifically  disposed  of.  TLis 
brings  the  case  within  the  statute  rule.  Again,  in  ascertaining 
the  intention  of  the  testator,  the  introductory  clause  of  the 
will  may  be  considered.  {EaH  v.  Orim,  1  Johns.  Chan., 
494.)  In  tliis  case,  the  testator  in  that  clause,  after  referring  to 
the  uncertainty  of  human  life,  says  :  ^'  And  desirous  of  making 
a  suitable  disposition  of  such  worldly  property,  and  estate  as 
I  shall  leave  behind  me,  have  thought  proper  to  make,"  &c.,  his 
last  will  and  testament.  This  clearly  indicates  the  inten- 
tion of  the  testator  to  make  the  will  speak  at  the  time  of  his 
death  and  to  dispose  thereby  of  such  property  as  he  might  at 
that  time  own,  whether  real  or  personal.  Upon  either  ground, 
the  disposition  of  such  real  estate  as  he  acquired  after  making 
the  will  is  devised  thereby  by  virtue  of  the  statute,  the  same 
as  that  owned  by  him  at  the  time.  Lynes  v.  Townsend  (33, 
N.  Y.,  558)  is  not  in  conflict  with  this  position.  The  only  point 
Hani>  —Vol.  VI.        33 
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determined  in  that  case  was,  that  an  expression  in  the  clause 
appointing  executors,  that  he  appointed  them  for  the  full  and 
final  settlement  of  his  estate,  whether  real  or  personal,  did  not 
indicate  an  intention  that  the  will  should  operate  upon  after- 
acquired  real  estate.  The  testator  devised  to  John  Young, 
an  estate  for  his  life  in  certain  specified  real  estate,  and  from 
and  after  his  death,  he  gave  the  same  in  fee  to  his  children. 
He  gave  a  like  estate  to  Gideon  Young,  and  gave  the  same 
in  fee  after  his  death  to  his  children.  Both  John  and  Gideon 
died  in  the  lifetime  of  the  testator,  leaving  no  surviving 
issue.  The  question  is,  whether  the  heirs  of  the  testator 
take  this  land  on  the  ground  that  it  was  not  disposed  of  by  the 
wiU,  or  whether  the  devises  take  the  same  under  the  residuary 
clause  of  the  will.  This  must  be  determined  by  the  inten- 
tion of  the  testator,  manifested  by  the  will.  The  position  of 
the  counsel  of  the  appellant,  that  the  heirs  take  aU  the  real 
estate  of  the  testator  that  he  has  not  devised  to  others,  is  cor- 
rect. This  results  from  the  law  declaring  them  entitled 
thereto,  in  default  of  such  disposition.  The  residuary  clause 
is  as  follows :  "All  the  rest,  residue  and  remainder  of  my  pro- 
perty and  estate,  real  and  personal,  whatsoever  and  whereso- 
»ever  situate  and  not  herein  and  hereby  specifically  devised  or 
bequeathed,  I  give,  devise  and  bequeath"  to  th^  persons 
named  therein.  The  counsel  for  the  appellant  insist  that  the 
lands  devised  to  John  and  Gideon  are  not  embraced  in  this 
clause,  for  the  reason* that  the  testator  must  have  presumed 
that  he  had  already  disposed  of  the  fee  therein.  To  sus- 
tain this  position  the  counsel  cite  James  v.  James  (4  Paige 
116);  Van  Kleeck  v.  The  Dutch  Church  (6  Paige  600); 
sam^  case  (20  Wend.,  458) ;  Greene  v.  Dennis  (6  Conn.,  292). 
The  point  determined  in  James  v  James  gives  no  support  to 
the  counsePs  position.  That  point  was,  that  when  a  testator 
devised  to  his  wife  a  house  and  lot  in  lieu  of  dower,  and  she 
declined  so  to  accept  it,  but  took  her  dower  in  the  real  estate 
of  the  testator,  the  house  and  lot  passed  to  the  devisees 
under  the  residuary  clause,  and  did  not  descend  to  the  heirs 
of  the  testator.    What  was  said  in  regard  to  a  specific  devise 
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of  real  estate,  which  from  any  cause  did  not  take  effect,  was 
obiter.  In  Van  Kleech  v.  The  Dutch  Churchy  it  was  held 
that  land  devised  to  a  corporation,  which  did  not  take  effect, 
from  want  of  capacity  to  take,  did  not  pass  under  the  residu- 
ary clause,  but  descended  to  the  heirs.  The  decree  in  this 
case  YfdA  affirmed  upon  appeal  by  the  Court  for  the  Correction 
of  Errors.  (20  Wend.,  458,.)  The  ground  upon  which  the 
case  was  decided  was  that  it  appeared  from  the  will,  that  the 
testator  presumed  that  he  had,  by  the  will,  disposed  of  the 
entire  fee,  leaving  nothing  remaining  for  further  disposition, 
and  therefore  could  not  have  intended  to  dispose  of  any 
interest  in  such  land  by  the  residuary  clause.  The  opinions 
show  that  if  the  disposition  made,  had  been  upon  a  contin- 
gency that  might  have  left  an  interest  undisposed  of,  such 
contingent  interest  would  have  passed  under  the  residuary 
clause.  The  case  of  Oreene  v.  Dennis  was  analogous  to  Va/n 
Kleeck  v.  The  Dutch  Churchy  and  was  decided  upon  the  same 
ground.  Thesfe  cases,  if  correctly  decided,  do  not  determine 
the  present.  Here  there  was  a  remainder  in  the  lands  given 
to  John  and  Oideon,  contingent  upon  the  death  of  either, 
leaving  no  surviving  descendants,  and  this  remainder  was  not 
disposed  of  by  the  will  unless  under  the  residuary  clause. 
The  residuary  clause  gives  all  the  real  estate  not  otherwise 
disposed  of,  and  thus  brings  this  contingent  remainder  directly 
within  the  language  of  that  clause.  The  presumption  is,  that 
the  testator  understood  this,  and  intended  what  the  language 
used  by  him  plainly  imports.  This  conclusion  is  fully  sus- 
tained by  authority.  (Bowers  v.  Smithy  10  Paige,  193 ;  Eed- 
field  on  Wills,  part  2d,  444 ;  1  Jarmin  on  Wills  590,  591 ; 
Doe  V.  Weatherhy^  11  East,  322;  Wheder  v.  Walroone^ 
Aleyn  E.,  285.) 

The  remaining  question  is,  whether,  by  the  will,  the  per- 
sonal estate  is  discharged  from  the  payment  of  the  debts  in 
&vor  of  the  legatees,  unless  the  real  estate  charged  with  such 
payment  shall  prove  insufficient  for  that  purpose.  By  the  will 
the  testator  gives  his  personal  estate  to  legatees  named  therein, 
and  charges  the  payment  of  his  debts  upon  certain  specified 
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/  real  estate^  and,  if  that  shall  prove  insufficient,  chaiges  his 
other  real  estate  with  such  payment;  thus  manifesting  his 
intention  to  make  his  real  estate  the  primary  fund  for  the 
payment,  and  to  exonerate  the  personal  estate  in  favor  of 
the  legatees  thereof.  The  law  will  carry  this  intention  into 
effect,  as  between  the  legatees  of  the  personal  and  the  devisees 
of  the  real  estate.  (Williams  on  Executors,  1542,  and  cases 
cited.) 

The  judgment  appealed  from  must  be  affirmed. 

All  concurring. 

Judgment  affirmed. 


John  B.  Atbes,  respondent,  v.   The  Wbstebn  Eailboad 

CoBPOBATioN,  appellant. 

ft 

On  an  appeal  to  this  court  from  a  Judgment,  the  order  of  the  Supreme 
Court,  sustaining  a  demurrer  to  one  of  the  defendant's  answers  may  be 
reviewed  as  an  intermediate  order  involving  the  merits  and  necessarily 
affecting  the  Judgment,  although  there  has  been  a  trial  on  the  issue  of 
iact  raised  by  the  other  answers,  and  the  Judgment  was  entered  upon  the 
decision  thereon. 

An  answer  to  the  jurisdiction  of  the  State  court,  setting  up  a  removal  of  the 
cause  to  the  United  States  Circuit  Court,  by  filing  the  petition  and  bond 
with  the  clerk  of  the  State  court,  according  to  the  statute  of  the  United 
States  and  the  practice  in  such  case  made  and  provided,  is  sufficient  in 
form  and  not  demurrable,  although  omitting  to  allege  that  such  filing 
was  at  the  time  of  entering  the  defendant's  appearance  in  the  State 
Court 

The  restriction  of  the  eleventh  section  of  the  United  States  Judiciary  act  (chap- 
ter 30,  U.  S.  Laws  of  1789),  upon  the  Jurisdiction  of  the  United  States 
Circuit  Court  as  to  suits  to  recover  the  contents  of  any  promissory  note 
or  other  chose  in  action  in  favor  of  an  assignee,  does  not  apply  to  suits 
removed  thither  from  a  State  court  under  the  twelfth  section  of  the  act. 

BushfuU  V.  Kmynsdif  (0  Wallace,  387)  followed. 

(Aj^ed  March  8(Hh  and  decided  April  4th,  1871.) 

Appeal  firom  a  judgment  of  the  General  Term   of  the 
Supreme  Court  in  the  Third  district,  affirming  a  judgment 
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for  the  plaintifi'y  rendered  on  the  decision  of  a  judge  without 
a  jury.  This  was  an  action  to  recover  the  value  of  certain 
eases  of  paper,  shipped  by  the  plaintiff's  assignor  on  board 
the  cars  of  the  defendant,  at  Springfield,  Mass.,  and  consigned 
to  several  parties  in  the  Western  States,  via  The  Western 
Transportation  Company,  and  burned  at  the  defendant's 
depot  in  East  Albany,  July  5th,  1861. 

Th6  cause  of  action  (stated  in  the  complaint  to  be  for 
breach  of  a  contract  to  carry  safely  and  deliver  to  the  consignees) 
was  assigned  to  the  plaintiff,  a  citizen  of  this  State,  and  resi- 
dent in  the  city  of  New  York,  where  the  venue  was  originally 
laid.  Before  answering,  the  defendant  filed  his  petition  and 
bond,  and  made  his  motion  to  remove  the  case  to  the  United 
States  Circuit  Court,  2d  circuit,  southern  district  of  New 
York.  This  was  granted  at  the  Special  Term,  and  that  order 
reversed  and  motion  denied  by  the  General  Term  of  the 
Supreme  Court  in  the  First  judicial  district,  on  the  ground, 
that  defendant  had  obtained  time  to  answer,  and  on  the  order 
served,  his  attorney  had  indorsed  his  name  generally  as  attor- 
ney, and  hence,  had  "  entered  his  appearance  "  before  filing 
his  petition  and  bond  for  removal ;  also,  on  the  ground  that 
the  Circuit  Court  was  prohibited  by  the  eleventh  section  of  the 
TJ.  S.  judiciary  act  from  assuming  jurisdiction,  the  suit  being 
by  assignee  to  recover  on  the  contract  of  the  carrier.  {Ayres  v. 
F.  R.  R.  Corporation,  48  Barb.,  132.) 

The  defendant  thereupon  put  in  his  answer.  The  first 
answer  was  to  the  merits.    The  second  answer  was  as  follows : 

"And  for  a  further  and  second  answer  to  the  said  complaint, 
the  defendant  alleges  that  the  said  plaintiff  is  a  citizen  of  the 
State  of  New  York,  and  the  said  defendant  is  a  citizen  of 
the  State  of  Massachusetts ;  that  on  the  5th  day  of  July, 
1866,  a  petition  of  the  defendant,  and  bond  with  sufficient 
surety,  for  the  removal  of  this  action  for  trial  into  the  Circuit 
Court  of  the  United  States,  for  the  southern  district  of  the 
State  of  New  York,  were  filed  with  the  clerk  of  the  city  and 
county  of  New  York,  according  to  the  statute  of  the  United 
States,  and  the  practice  in  such  case  made  and  provided ; 
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that  notice  of  the  filing  of  Buch  petition  and  bond,  and  that 
this  court  would  thereafter  be  moved  to  grant  the  prayer  of 
said  petition  for  such  removal,  on  the  ground  that  the  plain* 
tiff  was  a  citizen  of  this  State,  and  the  defendant  a  citizen  of 
the  State  of  Massachusetts,  and  that  the  mattei:  in  dispute 
exceeded  the  sum  of  $500,  was  duly  served  upon  the  plain- 
tifi*'s  attorney ;  that  the  said  motion  was  made  at  a  Special 
Term  of  this  court,  and,  on  the  13th  day  of  August,  •! 866, 
granted,  and  it  was  thereby  ordered  that  the  said  security  so 
offered  by  the  defendant  be  accepted,  and  that  this  court  pro- 
ceed no  further  in  this  cause,  and  that  the  same  be  removed 
for  trial  into  the  Circuit  Court  of  the  United  States,  for  the 
southern  district  of  New  York ;  that  upon  an  appeal  from 
said  order  to  the  General  Term  of  this  court,  taken  by  the 
said  plaintiff,  the  same  was  reversed,  with  costs,  by  the  said 
Genera]  Term." 

And  the  said  defendant,  in  further  answer  to  the  said  com- 
plaint, alleges  that  all  the  proceedings  for  the  removal  of 
said  action  into  the  Circuit  Court  of  the  United  States,  for 
the  southern  district  of  New  York,  were  in  conformity  to  and 
accordance  with  the  statutes  of  the  United  States,  and  the 
practice  in  such  case  made  and  provided,  and  that  all  the 
provisions  of  said  statutes  and  practice  have  been  complied 
with  by  said  defendant,  and,  as  the  defendant  is  informed  and 
believes,  this  action  has  been  removed  for  trial  into  the  Cir- 
cuit Court  of  the  United  States  for  the  southern  district  of 
Kew  York,  where  the  same  is  now  pending ;  and  that  by 
reason  thereof,  this  court  has  lost  jurisdiction  over  the  same." 

The  venue  was  changed  to  Albany  county  on  motion  of 
the  defendant. 

The  plaintiff  demurred  to  the  second  answer,  and  the 
demurrer  was  sustained  at  Special  Term,  and,  on  appeal,  at 
General  Term  in  May,  1867.  The  cause  was  subsequently 
tried  on  the  issues  of  fact  raised  by  the  other  answers,  and 
judgment  ordered  for  the  plaintiff,  April,  1869.  No  evidence 
was  introduced  as  to  the  second  allegations  of  the  answer^  but 
they  were  made  the  basis  of  a  motion  for  nonsuit. 
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At  the  same  time  the  plaintiff  entered  his  judgment  for 
$2,387.39,  upon  the  issues  of  fact,  a  judgment  against  the 
defendant  upon  the  demurrer  was  filed  with  the  roll,  claimed 
by  the  plaintiff  to  have  been  filed  by  the  defendant  them- 
selves, the  General  Term  order  as  to  which,  in  May,  1867, 
had  given  them  leave  to  answer  over.  They  then  appealed 
to  the  General  Term  from  both  judgments,  and  the  General 
Term  affirmed  "  the  judgment." 

The  defendant  then  appealed  to  this  court. 

John  H,  Reynoldsy  for  the  appellant,  upon  the  points 
noticed  in  the  opinion,  cited  1  IT.  S.  Stat,  at  Large,  79, 
§  12 ;  Brightly's  Dig.,  128 ;  Conkling  Treatise,  3d  ed.,  123, 
126,  173,  179,  475,  476.  A  corporation  is  a  citizen  within 
the  meaning  of  this  act,  {Stevens  v.  The  Phcenix  Ina,  Co.^ 
41  N.  T.,  149 ;  The  Zouisville  R.  R.  Co.  v.  LeUon,  2  How. 
U.  S.,  497,  564,  555,  558 ;  Rundell  v.  Del.  and  R.  Comal  Co.^ 
4  How.  U.  S.,  80;  Salman  FaUs  Manuf^g  Co.  v.  Godard^ 
14  How.  U.  S.,  446 ;  PhU.  R.  R.  Co.  v.  Derhy,  14  How.  U. 
S.,  468 ;  Marshall  v.  The  B.  and  0.  R.  R.  Co.,  16  How.  U. 
8.,  314 ;  Charter  Oak  Ins.  Co.  v.  Star  Ins.  Co.,  6  Blatehf., 
208 ;  Fisk  v.  Union  Pacific  R.  R.  Co.,  6  Blatehf,  362 ; 
BVfShneU  v.  Kennedy,  9  Wallace  U.  S.,  387 ;  17  Amer.  Law 
Keg.,  229.)  It  is  a  public  act,  and  need  not  be  specially 
pleaded.  (1  Chitty  PI.  [Springfield  ed.  of  1840],  215 ;  1  T. 
E.,  145;  Stephen  Plea.,  352.)  The  action  is  not  by  an 
assignee  within  the  11th  section  of  the  judiciary  act.  {Deshler 
V.  Dodge,  16  How.  U.  S.,  622 ;  Clark  v.  City  of  ZanesviUe, 
4  Amer.  Law  Reg. ;  BushnsLl  v.  Kennedy,  9  Wallace,  387.) 

Samuel  Ha/nd,  for  the  respondent,  that  the  presumption  was 
in  favor  of  jurisdiction,  and  the  second  answer,  to  be  sufficient, 
must  set  out  facts  clearly  showing  want  of  jurisdiction,  and 
must  allege  that  at  the  time  of  entering  his  appearance  the 
defendant  presented  a  petition,  etc.,  cited  Judiciary  act,  12,  §  I, 
U.  S.  S.,  79 ;  Cooley  v.  Lawrence  (5  Duer,  610) ;  Peters'  C.  C. 
Rep.,  44;  1  Paine's  C.  0.  Rep.,  410;  AyersY.  W.  R.  R. 
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Corp.  (48  Barb.,  132).  That  the  11th  section  of  the  judiciary 
act  prevented  removal,  he  cited  CarnpieU  v.  Perkins  (8  N. 
T.,  430);  Anderson  v.  Manufactureri  Bank  (14  Abb., 
426);  Manhatta/n  Co.y.  Camden  JR.  R.  Co.  (62  Barb.,  721); 
Suydami  v.  Irvvng  (2  Blatch.,  359). 

FoLGEB,  J.  On  this  appeal,  this  court  may  review  the 
determination  of  the  General  Term  upon  the  demurrer  of 
the  plaintiff  to  the  second  answer  of  the  defendant.  It  was 
an  intermediate  order,  involving  the  merits  and  necessarily 
affecting  the  judgment.    (Code,  §  11,  1.) 

The  second  answer  was  good  in  form,  its  allegations  were 
sufficient  to  permit  proof  of  all  the  facts  essential  to  make 
out  the  defbnce  set  up.  It  was  good  in  substance  also, 
and  alleged  a  valid  defence  unless  it  was  obnoxious  to  the 
limitation  of  the  jurisdiction  of  the  District  and  Circuit 
Courts  of  the  United  States,  contained  in  the  eleventh  section 
of  the  judiciary  act.    (1  U.  S.  Stat,  at  Large,  p.  78,  §  11.) 

Upon  such  a  question,  the  authority  of  decisions  in  the 
Federal  courts,  is  paramount.  If  it  is  there  clearly  and 
definitely  held,  that  in  a  case  where  a  defendant  has  taken 
the  necessary  steps  in  accordance  with  the  statute  to  remove 
the  cause  to  the  United  States  Court,  jurisdiction  of  the 
action  cannot  be  retained  in  the  State  Court  by  virtue  of  the 
limitation  above  adverted  to,  the  question  is  settled  for  us. 

In  BushneH  v.  Kennedy  (9  Wallace,  387) ;  it  is  held.  Chase, 
Ch.,  J.,  delivering  the  opinion  of  the  court,  that  any  defendant 
being  a  citizen  of  another  State  than  the  plaintiff,  is  entitled, 
upon  application  at  the  proper  time,  to  have  his  cause 
removed  to  a  Circuit  Court  of  the  United  States,  and  that 
the  restriction  of  the  eleventh  section,  not  being  found  in  the 
twelfth  section,  and  the  reason  for  it  not  existing,  the  defend- 
ant is  not  retarded  by  it,  in  the  exercise  of  his  right  to 
change  the  jurisdiction  of  the  action.  In  this  opinion  all  the 
judges  concurred.  It  is  not  necessary  that  we  reiterate  the 
reasons  there  given. 
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It  follows  that  the  judgment  of  the  coort  below  be 
reversed. 

PscKHAH,  J.,  having  been  a  member  of  conrt  below  did  not 
sit.  Gbovbb,  J.,  did  not  vote.  All  the  other  jndges  con- 
enrring,  judgment  reversed  without  costs,  the  cause  being 
removed  to  the  Circuit  Court  before  issue,  and  the  court  below 
having  no  jurisdiction. 

Note. — ^The  doctrine,  that  on  an  appeal  from  a  Judgment  obtained  upon 
the  trial  of  issues  of  fact,  the  orders  sustaining  or  oyerruling  demurrers  to 
the  pleadings,  are  to  be  reviewed,  stated  in  its  broad  extent  does  not  seem 
entirely  in  harmony  with  the  opinion  of  the  court  in  Depuy  v.  Strong  (87 
K.  Y.,  872) ;  where  it  was  held,  that  upon  appeal  from  a  judgment  in  tres- 
pass upon  a  verdict  on  an  issue  of  fact,  where  the  defendant  had  interposed 
a  demurrer  to  the  complaint,  which  had  been  wrongfully  overruled  at 
Special  and  General  Terms,  this  court  could  not  correct  that  error.— Rep. 


Abneb  H.  McCobmick  and  James  B.  Dawkins,  Kespond- 
entSj  V.  John  B.  S arson,  Appellant. 

Upon  a  sale  of  goods,  if  the  purchaser  accept  them  after  examination,  or  an 
opportunity  for  examination,  he  cannot  afterward,  in  the  absence  of  any 
fkaud  or  warrant,  upon  being  sued  for  the  price,  ob}ect  that  the  pro- 
perty was  not  of  the  agreed  quality.  And  this  rule  applies  to  a  sale  of 
aU  the  goods  of  various  grades  at  a  particular  place,  quantity  of  each  unas- 
certained, to  be  paid  for  at  fixed  rates  for  the  various  qualities. 

Accordingly,  where  the  defendant,  having  purchased  all  the  lumber  tn  the 
plaintiff's  mills  at  aa  agreed  price  per  1,000  feet  for  the  '*•  prime,"  another 
price  for  the  **  merchantable,'"  and  another  price  for  "refiise,"  and,  the 
lumber  havmgbeen  delivered,  after  opportunity  for  examination,  gave  a 
receipt  for  so  many  thousand  feet  of  prime  lumber,  so  many  thousand  feet 
of  merchantable  and  so  many  thousand  feet  of  refiise. — Bfiid^  in  an  action 
for  the  price,  evidence  offer^  by  the  defendant  to  show  that  all  the 
lumber  for  which  the  action  was  brought  as  "  prime,"  and  a  large  por- 
tion as  "merchantable,"  was  neither,  but  in  fact  "refiise,"  was  properly 
excluded.    (Chubch,  Ch.  J.,  Ajllen  and  Gboveb,  JJ.,  eontra) 
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(Argued  February  8d ;  decided  April  4th,  1871.) 
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Appeal  from  the  Superior  Court  of  the  city  of  New  York, 
aflSrming  a  judgment  for  the  plaintiff,  at  the  the  trial  teruL 

The  action  was  to  recover  the  purchase  price  of  a  quantity 
of  lumber  sold  the  defendant  by  the  plaintiff.  The  sale  was 
by  written  contract.  By  its  terms  the  plaintiff  sold  the 
defendant  all  the  sawed  lumber  then  in  a  certain  yard,  at  the 
rates  stated  in  a  schedule  annexed  to  the  contract,  to  wit : 
seventeen  dollars  a  thousand  for  ^^  prime,"  fifteen  dollars  a 
thousand  for  "merchantable"  and  eight  dollars  a  thousand  for 
"  refuse."  The  amount  in  feet  was  to  be  ascertained  by  a 
competent  measurer.  Upon  the  trial,  the  plaintiff  offered  the 
following  receipt,  signed  by  the  defendant's  agent. 

"  Keceived,  Cedar  Keys,  Florida,  September  28,  1867,  of 
McCormick  &  Dawkins,  53,732  feet  prime  lumber,  166,115 
feet  merchantable  lumber,  58,562  feet  refuse  lumber,  in 
accordance  with  an  agreement  entered  into  by  McCormick  & 
Dawkins  at  Cedar  Keys,  Florida,  and  John  B.  Sarson,  of  the 
city  of  New  York,  on  the  17th  day  of  June,  1867." 

The  answer  of  the  defendant,  beside  a  general  ^denial,  set 
up  that  the  contract  was  made  on  Sunday^  by  means  of 
deceit,  fraud  and  false  representation,  and  asked  to  have  it 
set  aside  as  void. 

At  the  close  of  the  plaintiffs'  case,  the  defendant  offered 
to  show  that  all  the  lumber  for  which  the  action  was  brought 
as  prime,  and  a  large  portion  of  the  lumber  for  which  the 
action  was  brought  as  merchantable,  was  not  prime  or  mer- 
chantable as  respectively  claimed,  but  was  only  refuse  and  of  a 
vastly  inferior  quality  to  "  prime  or  merchantable."  This 
was  excluded,  and  the  plaintiff  had  judgment  for  the  agreed 
price. 

Moody  B.  Smithy  for  the  appellant. 

lAmngston  K.  MiUer^  for  the  respondent. 

By  the  Ci^urt — ^Peokhah,  J.  This  was  an  action  for  the 
price  of  different  kinds  of  lumber,  alleged  to  have  been  sold 
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and  delivered.  Denial  by  defendant.  The  contract  proved 
required  the  delivery  to  the  defendant  of  all  the  lumber  in 
plaintiff's  yard,  consisting  of  three  different  qualities  at 
different  prices.  The  plaintiff  had  proved  the  delivery  to, 
and  acceptance  by  defendant's  agent,  of  the  lumber,  as  of  the 
different  qualities  claimed,  viz.,  so  much  prime,  so  much  mer- 
chantable, and  so  much  reftise.  The  defendant  then  offered 
to  prove  that  "all  the  lumber  for  which  the  action  was 
brought  as  prime  and  a  large  portion  of  that  claimed  as  mer- 
chantable, was  not  prime .  or  merchantable,  but  only  revise, 
and  of  a  vastly  inferior  quality  to  prime  or  merchantable." 

This  was  rejected  by  the  court,  and  defendant  excepted. 

The  precise  ground  of  the  decision  does  not  appear.  In  the 
General  Term,  the  court  inferred  that  it  was  rejected  upon 
the  pleadings.  That  no  notice  had  been  given  of  any  claimed 
defect  in  the  lumber  delivered  and  received  as  prime  or  mer- 
chantable. 

If  the  plaintiff  claimed  there  was  any  defect  in  the  plead- 
ings, he  shoidd  have  taken  that  objection  at  a  time  and  place 
where  they  could  have  been  amended.  We  ought  not  to 
listen  to  such  an  objection  when  first  presented  to  a  court  of 
review ;  to  do  so  might  in  many  cases  cause  great  injustice. 

Was  the  evidence  offered  admissible  on  the  merits?  I 
think  not.  The  evidence  then  before  the  court  proved  that 
the  lumber  had  been  ddwered  to  and  accepted  by  defend- 
ant's agent  as  of  the  qualities  ckimed.  The  contract  had 
been  executed.  The  receipt  was  evidence  that  the  defendant 
had  knowingly  accepted  this  lumber  and  received  it  as  of 
such  a  quality, 

The  testimony  offered  did  not  propose  to  contradict  that. 
In  fact,  it  was  entirely  in  harmony  with  that  evidence.  It 
said  virtually:  I  had  an  opportunity  of  examining  this 
lumber ;  I  did  examine  it,  and  accepted  it  as  prime,  but  after- 
ward I  ascertained  it  was  not  prime ;  I  changed  my  opinion 
and  judgment ;  the  fact  was  otherwise. 

This  will  not  do^  If  he  accept  it  after  examination  or  after 
an  opportunity  for  examination,  as  ftilfilling  the  contract,  he 
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18  bound  by  such  action.  This  rule  is  well  settled.  {Beed  v. 
RandaU,  29  K  T.,.3B8;  GiOespie  v.  Torromce^  25  K  T., 
306 ;  Hargous  v.  Stone^  1  Seld.,  73 ;  Sprague  v.  Blahe^  20 
Wend.,  61;  Hart  v.  Wright,  17  Wend.,  267,  277;  1  Wend., 
186 ;  20  J.  R,  196.)  This  is  the  rule  in  the  absence  of  any 
fraud  or  warranty.  No  fraud  or  warranty  was  claimed  or 
offered  to  be  proved  in  this  case.    None  was  pretended. 

If  the  defendant  could  have  had  any  relief,  he  should  have 
given  notice  of  the  inferior  qualities  of  the  lumber  as  soon  as 
discovered,  and  offered  to  return  it  unless  plaintiff  would 
consent  that  it  should  be  regarded  as  refuse,  and  so  applied 
upon  the  contract.  (Sprague  v.  Blake,  swpra  ;  Beed  v.  Ban- 
dcUlj  supra.)  There  is  no  evidence  of  any  such  notice  or 
claim  by  the  defendant. 

Nor  does  it  make  any  difference  that  the  defendant  was 
to  take  all  the  lumber  of  the  plaintiff.  The  contract  pro- 
vided for  the  receipt  of  different  qualities.  When  deliv- 
ered and  accepted  as  prime  quality,  that  lumber  was  then 
upon  the  same  basis  in  law  as  if  the  contract  had  provided 
only  for  the  delivery  of  prime  lumber.  It  was  controlled  by 
the  same  rules,  and  so  of  the  other  qualities.  The  judgment 
is  affirmed. 

FoLGEB,  Bapallo  and  Andrews,  JJ.,  concur. 

Chusoh,  Ch.  J.,  Allek  and  Gboveb,  JJ.,  dissent. 

Judgment  afi^rmed. 


QsBSN  BjcNJMJgrA'  and  Ghablbs  M»  Bennkft,  Appellants,  v. 
Elbebt  W.  Cook  and  others,  Bespondents. 

The  plaintifb  were  first  and  second  and  the  defendant  third  indorsers  upon 
two  drafts  and  a  note  of  one  N.,  who  held  a  contract  for  the  purchase  of 
lands.  K.,  being  insolvent,  transferred  the  contract  to  the  defendant, 
absolutely  in  form,  but  in  &ct  as  security  for  thelatter's  liabilities  on  N.'s 
account,  including  the  drafts  and  note.  On  the  same  day  he  made  a  gene- 
ral assignment  to  the  plainti^,  in  trust  for  creditors,  preferring  the  drafts 
and  note.    Shortly  after  this,  the  plaintiffl  gave  to  the  holder  of  the 


1871.]  Bbknbtt  v.  Cook.  269 


Statement  of  case. 


drsftB  and  note,  for  the  aggregate  amount  thereof,  a  note  made  by  one  of 
them,  indorsed  by  the  other  as  first  indorser,  and  by  the  defendant  as 
second  indorser.  The  holder,  a  bank,  thereupon  gave  up  to  them  the 
drafts  and  note,  with  the  bank  mark  of  cancellation  upon  them.  One  of 
the  plaintiffs,  under  the  suggestion  of  the  defendant,  then  brought  action 
against  the  acceptor  of  the  drafts,  but  failed  ft-om  defect  of  parties.  The 
new  note  was  renewed,  from  time  to  time,  and  finally  paid  by  the  defend- 
ant About  the  same  time,  the  defendant  paid  up  the  amount  due  upon 
N.*8  land  contract,  and  took  a  deed  of  the  premises.  Immediately  after 
paying  the  note,  he  brought  suit  against  the  plaintifis  to  recover  back  the 
moneys  so  paid,  and  after  litigation  (in  which  the  plaintifis  defended 
on  the  ground  that  the  defendant  had  received  N.'s  contract  and  deed 
as  security  for  the  original  drafts  and  note,  and  that  the  value  of  Such 
security  exceeded  the  amount  paid  by  him,  which  defence  was  denied,  in 
all  particulars,  by  the  defendant),  recovered  judgment  against  them  for  the 
whole  amount,  which  judgment  they  paid.  The  plaintiffs  then  brought 
this  action,  asking  either  to  be  permitted  to  redeem  the  contract  as 
assignees  of  K.,  or  to  be  subrogated  as  sureties  to  the  defendants  rights 
in  the  contract,  to  the  extent  of  their  payments, — Held,  this  action  hav- 
ing been  commenced  more  than  ten  years  after  the  assignment,  and  after 
the  giving  of  the  new  note  by  the  plaintifis,  with  defendant  as  indorser, 
but  within  ten  years  after  the  payment  by  the  plaintiifii  of  the  defendant's 
judgment  against  them,  that  the  right  to  redeem  was  barred,  but  the 
right  to  subrogation  not  having  accrued  until  the  payment  of  the  judg- 
ment, was  not  barred  by  the  statute  of  limitations. — Heldy  further,  that 
the  defendant's  judgment  was  no  bar  to  this  action  to  enforce  such  right 
of  subrogation. 

(Argued  February  15th;  decided  April  4th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  sixth  judicial  district,  reversing  that 
part  of  the  judgment  of  the  referee  appealed  from  by  the 
defendants,  and  aflSrming  that  part  appealed  from  by  the 
plaintiffs. 

The  action  was  originally  commenced  in  the  name  of 
Green  Bermett  v.  Charles  Cook.  During  its  trial  Charies  M. 
Bennett  was  added  as  co-plaintiff,  and  Charles  Cook  having 
died,  the  present  defendants,  who  are  both  his  heirs  and 
administrators,  were  substituted  as  defendants. 

The  action  was  brought  in  a  double  aspect,  either  to  be 
permitted,  as  assignee  of  one  Nash,  to  redeem  from  the  defend- 
ants the  premises  described  in  the  complaint,  or  to  be  sub- 


270  »        Bennett  v.  Cook,  [April, 

Statement  of  case. 

rogated  to  Cook's  interest  in  the  premises  to  the  extent  of 
their  daim  or  lien  thereon,  for  moneys  paid  by  them  as  sure- 
ties of  Alvah  Nash. 

The  facts  sufficiently  appear  in  the  referee's  findings,  which 
are  as  follows : 

1.  That  on  the  10th  day  of  August,  1845,  Samuel  Watkins 
agreed  to  sell  one  Alvah  Nash,  100  acres  of  land  for  the  con- 
sideration price  of  $1,500,  the  land  being  situate  in  the  town 
of  Dix,  in  the  then  county  of  Chemung,  now  Schuyler. 

That  to  carry  such  agreement  into  eifect,  a  written  contract 
of  such  sale  and  purchase  was  executed  by  Watkins  and  Nash, 
dated  on  the  day  and  year  aforesaid,  which  contract  is  refer- 
red to  in  the  complaint. 

2.  That  in  drawing  this  contract  the  south  line  thereof 
was  not  made  parallel  to  the  north  line,  as  agreed  between 
Watkins  and  Nash,  but  made  to  run  in  such  a  direction  as  to 
include .  a  much  larger  quantity  of  land  than  Watkins  had 
agreed  to  sell  or  Nash  to  purchase. 

That  Nash  knew  at  the  time  of  the  execution  of  the  con- 
tract, that  he  was  getting  described  in  the  contract  this  excess 
of  quantity,  and  had  the  contract  prepared  with  reference 
thereto. 

That  Watkius,  at  the  time  of  the  execution  of  the  contract 
by  him,  had  no  knowledge  that  the  contract  was  different 
from  the  agreement,  and  executed  the  same,  in  the  supposi- 
tion and  belief  that  the  description  of  the  land  in  the  contract, 
corresponded  with  the  agreement*  made. 

3.  That  when  Watkins  discovered  the  error  in  the  con- 
tract, viz. :  That  the  south  line  was  not  parallel  to  the  north 
line,  and  by  reason  thereof,'  a  larger  quantity  of  land  was 
included,  he  refused  to  perform  the  same,  as  to  the  land  lying 
south  of  such  parallel  line,  or  to  execute  a  deed  thereof,  but 
was  willing  to  execute  a  deed  for  100  acres,  under  and  in  pur- 
suance of  the  agreement  and  at  the  contract  price. 

4.  That  at  the  time  of  the  execution  of  the  contract,  Nash 
paid  Dr.  Watkins,  to  apply  thereon,  the  sum  of  $200,  which 
sum  is  all  that  Nash  ever  paid  to  apply  on  the  purchase  price. 
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5.  That  on  and  prior  to  the  4th  day  of  December,  1848, 

Charles  Cook  was  liable  as  indorser  and  guarantor  upon  notes 

made  by  Nash,  as  follows : 

One  note  to  Martin  Hammond,  dated  May  1,  1848,  and  due 

May  1,  1849 $1,600  00 

One  note  held  by  Chemung  Canal  Bank 900  00 

One  note  held  by  Cook 197  00 

Accounts  of  Cook  against  Nash  of  some  amount, 
probably 300  00  or  400  00 

Cook  was  also  third  indorser  upon  a  note  held  by  the  Che- 
mung Canal  Bank  of  $600 ;  two  drafts  of  $2,000  each  drawn 
by  Alvah  Nash  upon  D.  N.  Bedient,  which  drafts  were 
accepted  by  said  Bedient  and  indorsed  by  the  plaintiffs  in 
this  case,  as  first  and  second  indorsers,  and  by  Charles  Cook 
as  third  indorser,  and  said  $600  note  was  in  like  manner 
indorsed,  and  said  drafts  were  held  by  the  Chemung  Canal 
Bank. 

These  drafts  and  notes  were  not  paid  at  maturity,  and  the 
indorsers  were  duly  charged  as  such. 

6.  That  at  that  time  Nash  had  other  paper  or  notes  in  said 
bank,  as  follows,  viz.; 

One  note  for $1,800  00 

One  for 1,000  00 

And  one  note  for 500  00 


These  notes  were  indorsed  by  the  plaintiffs  and  not  by  Cook. 
That  the  amount  of  these  notes  at  said  time,  together  with 
the  two  drafts  and  the  $600  note,  was  $7,900. 

7.  That  on  the  4th  day  of  December  aforesaid,  the  said 
Nash  found  himself  insolvent  and  unable  to  pay  all  of  his 
debts  in  fall,  and  to  secure  the  said  Cook,  on  accoxmt  of  his 
said  liabilities  (as  well  as  his  liability  as  indorser  of  the  two 
drafts  and  the  $600  note),  he  executed  and  delivered  to  Cook 
an  assigDment  of  the  aforesaid  contract,  absolute  in  form,  but 
the  same  was  intended,  and  was  in  fistct,  a  security. 

8.  That  on  the  same  day  the  said  Nash  executed  and 
delivered  to  the  plaintiffs  a  general  assignment  of  all  his  pro- 
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perty  and  effects,  in  trust,  for  the  benefit  of  his  cnniitors, 
preferring  the  aforesaid  $7,900 ;  that  the  plaintiffs  accepted 
the  trust  under  said  assignment,  entered  upon  the  dis- 
charge thereof;  that  plain tii&  have  never  been  discharged 
from  the  trust. 

9.  That  in  the  month  of  December,  1848,  and  shortly  after 
the  assignment  by  Nash,,  the  plaintiffs  gave  their  own  note  to 
the  Chemung  Canal  Bank,  for  the  said  two  drafts  of  $2,000 
each,  and  the  $600  note,  less  $200,  which  had  been  paid, 
which  drafts  and  notes  had  then  matured ;  that  the  said  note, 
as  given  by  the  plaintiffs,  was  $4,400,  the  plaintiff,  Green 
Bennett,  being  the  maker,  Charles  M.  Bennett,  co-plaintiff, 
first  indorser,  and  Charles  Cook  second  indorser. 

That  at  the  time  of  giving  said  note,  said  drafts  and  notes 
were  canceled  by  the  bank,  by  their  mark  of  cancellation, 
and  delivered  up  by  the  bank  to  the  plaintiff.  Green  Bennett, 
who  from  that  time  to  the  day  of  the  trial  of  this  cause,  has 
held  and  had  said  drafts  and  note. 

That  said  $4,400  note  was  renewed  from  time  to  time, 
until  the  month  of  November,  1849,  same  maker  and  indorsers, 
at  which  time  Cook  was  obliged  to  and  did  pay  said  note  to 
the  bank. 

10.  That  in  1849,  the  said  Green  Bennett  made  an  assign- 
ment of  his  property  to  said  Charles  M.  Bennett  and  W.  H. 
Gibbs,  in  trust,  for  the  benefit  of  his  creditors. 

That  in  the  year  1854,  said  Green  Bennett's  debts  were  all 
paid,  the  purpose  of  the  trust  ftdfilled,  and  his  assignees 
ceased  to  act  under  the  assignment,  but  have  been  formally 
discharged,  and  Green  Bennett  resumed  and  has  ever  since 
exercised  exclusive  control  of  all  his  property. 

1 1 .  That  on  the  —  day  of  November,  1849,  the  said  Samuel 
Watkins  and  Charles  Cooke  made  and  entered  into  an  agree- 
ment by  which  the  said  Watkins  conveyed  to  Cook  283  acres 
of  land,  for  the  consideration,  as  expressed  in  said  deed,  of 
$5,000. 

The  said  Watkins  refused  to  recognize  or  perform  said  con- 
tract, as  drawn,  as  to  excess  of  land  therein  described,  [but 
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was  willing  to  and  did  recognize  the  validity  thereof  to  the 
extent  of  100  acres  of  land,  and  that  it  was  a  part  of  the 
arrangement  between  Watkins  and  Cook,  that  Wat^ins  should 
and  did  convey  by  said  deed,  100  acres  of  land  under  and  by 
virtue  of  said  Watkins  contract. 

And  that  in  pursuance  thereof,  the  said  Cook,  for  said  100 
acres,  did  pay  said  Watkins  the  balance  impaid  upon  said 
contract,  that  is  to  say,  the  sum  of  $1,300,  with  interest 
thereon,  from  the  10th  day  of  August,  1845,  to  the  date  of 
said  deed.] 

And  that  the  excess  of  land  embraced  in  the  description  in 
said  contract,  and  an  additional  100  acres  were  included  in 
said  deed,  and  conveyed  to  said  Cook,  under  an  arrangement 
then  made,  separate  and  distinct  from  the  Kash  contract,  and 
for  a  consideration  then  agreed  upon  and  paid  by  the  said 
Cook. 

That  from  the  date  of  said  deed  to  the  time  of  this  trial,  the 
said  Cooke  has  been  in  possession  of  all  the  premises  in  said 
deed  described,  claiming  to  be  the  absolute  owner  thereof,  and 
the  heirs  and  sucessors  of  said  Cook  are  in  possession  thereof. 

12.  That  after  the  payment  of  the  said  $4,400  by  the  said 
Cook  on  the  Chemung  Canal  Bank,  and  in  the  month  of 
December,  1849,  the  said  Cook  brought  an  action  in  the 
Supreme  Court  of  this  State,  against  the  plaintiffs  herein,  to 
recover  the  sum  so  as  aforesaid  paid  by  him. 

That  the  said  Green  Bennett  and  Charles  M.  Bennett 
appeared  in  said  action,  and  put  in  an  answer,  alleging : 

That  Cook  received  the  assignment  of  said  contract  as  col- 
lateral security  for  his  contingent  liability  as  indorser  upon 
the  said  two  drafts  and  note  of  $600,  for  which  the  note  paid 
by  him  was  given. 

That  he  had  taken  a  deed  and  possession  of  the  land 
embraced  in  said  contract,  and  that  the  value  thereof  exceeded 
the  amount  paid  and  claimed  by  Cook  in  said  action. 

That  said  Cook,  by  his  reply  to  said  answer,  denied  that 
he  had  received  an  assignment  of  said  contract,  or  held  the 
same  as  security  for  any  liability  contracted  by  him  as 

Hand— Vol.  VL        36 


274  Bknnett  t;.  Cook.  [April, 

Btatement  of  case. 

indorser  of  said  drafts  and  note^  or  of  the  note  thus  paid  by 
him  to  the  bank. 

That  said  action  was  litigated  until  February,  1854,  when 
judgment  was  entered  in  Chemung  county  clerk's  office  for 
$6,332  damages,  interest  and  costs,  in  &Yor  of  Charles  Cook 
against  Green  Bennett  and  Charles  M.  Bennett. 

13.  That  on  the  said  21st  day  of  February,  1854:,  the  said 

judgment  was  paid  to  Cook  as  follows,  which  is  to  be  deemed 

a  *  payment  by   Green    Bennett    for   the    purpose  of   this 

action : 

Peter  Tracy's  check  for $4,164  00 

Charles  and  John  Bennett's  check  for 1,291  09 

Cash 283  00 

Cook's  receipt  for 374  80 

And  in  Green  Bennett's  check 80  40 


That  said  sum  was  borrowed  by  Green  Bennett's  sons  of 
Tracy,  they  to  repay  the  same. 

That  the  assignees  of  Green  Bennett  sold  said  sons  a  farm 
held  by  them  as  such  assignees  of  Green  Bennett,  and  the 
consideration  of  such  sale  was  the  raising  by  those  sons  of  the 
money  to  pay  the  said  Cook  judgment. 

That  the  sum  of  $500  was  paid  by  the  plaintiff,  Charles  M. 
Bennett,  from  his  individual  funds  on  some  of  the  debts 
referred  to,  which  Nash  owed,  but  on  which  of  them  does  not 
appear. 

14.  That  after  the  payment  of  said  judgment,  as  aforesaid, 
and  in  1854,  the  said  Green  Bennett  commenced  an  action  in 
the  Supreme  Court,  upon  said  $2,000  drafts,  against  the  said 
Legrand  N.  Bedient,  as  the  acceptor  thereof,  and  was  non- 
suited in  said  action  upon  the  trial  thereof. 

That  the  said  plaintiffs  never  canceled  said  drafts  nor 
authorized  them  to  be  canceled,  and  in  the  action  com- 
menced tlierein  against  said  Bedient  it  was  not  adjudged 
by  the  court  that  the  same  could  not  be  maintained  by 
reason  of  the  alleged  cancellation  of  said  drafts,  but  the  same 
was  dismissed  for  want  of  the  proper  parties. 
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15.  That  the  said  plaintijffs,  nor  either  of  them,  have  ever, 
before  the  commencement  of  this  action,  demanded  of  the 
said  Cook  the  right  of  substitution  or  subrogation,  or  asserted 
to  him  any  right  or  claim  other  than  the  right  of  redemption 
as  the  assignees  of  Alvah  Kash. 

As  conclusions  of  law,  from  the  foregoing  facts,  the  referee 
held  and  decided : 

1.  That  the  deed  herein  mentioned,  from  Samuel  Watldns 
to  Charles  Cook,  to  the  extent  of  100  acres  herein  conveyed, 
viz.,  the  north  100  acres,  was  a  mortgage  or  security,  held 
by  Cook  as  an  indenmity  for  his  individual  liability  for  Nasb, 
and  his  individual  indebtedness  against  Nash. 

And  also,  as  an  indemnity  for  his  liability  as  an  indorser 
upon  the  two  $2,000  drafts  drawn  upon  and  accepted  by 
Bedient,  and  the  $600  note  held  by  the  Chemung  Canal  Bank. 

2.  That  the  plaintiffs,  by  the  general  assignment  by  Kash 
to  them,  as  his  assignees,  had  the  right  to  redeem  said  100 
acres  of  land,  by  the  payment  of  the  amount  for  which  Cook 
had  the  contract  as  a  security,  together  with  the  amount 
which  Cook  paid  Watkins  as  the  unpaid  purchase-money,  but 
said  right  of  redemption  is  now  barred  by  the  statute  of 
limitations. 

3.  That  by  reason  of  payments  made  by  the  plaintiffs  indi- 
vidually upon  the  debts  of  Nash,  upon  which  the  plaintiffs 
and  Charles  Cook  were  liable,  and  the  payment  of  which  was 
covered  by  the  assignment  of  the  Watkins  contract  to  said 
Cook,  among  which  was  the  judgment  of  said  Cook  against 
the  plaintiffs  above  referred  to,  the  plaintiffs  have  an  equita- 
ble lien  to  the  extent  of  the  said  payments  by  them  respec- 
tively made,  and  unless  the  same  shall  be  paid  to  them  by 
the  said  Charles  Cook,  with  interest,  they  have  the  right  to  be 
subrogated  to  all  the  rights  of  said  Cook,  in  and  to  said  pre- 
mises, included  in  the  said  parallel  lines,  containing  100  acres, 
but  such  right  of  the  plaintiff  is  subject  to  that  of  the  defend- 
ants, to  be  first  paid  the  amount  remaining  unpaid,  of  the 
claims  and  demands,  to  secure  the  payment  whereof  the  said 
Charles  Cook  received  the  assignment  of  the  said  contract, 


276  Bbnnbit  v.  Cook.  L-^pnl, 


Statement  of  case. 


whether  by  indorsement  by  him,  or  for  indebtedness  to  him 
by  said  Nash. 

4.  That  the  right  of  subrogation  is  not  barred  by  the  statute 
of  limitations. 

5.  That  the  defendants  have  the  right  to  pay  to  the  plain- 
tiffs the  amount  so  by  them  respectively  paid,  of  such  debts 
and  liabilities,  and  relieve  said  premises  of  the  lien  thereof, 
if  defendants  so  elect,  and  in  that  case  the  amount  so 
paid  by  the  plaintiffs  respectively  be  ascertained  by  the  fur- 
ther hearing  of  this  action ;  but,  in  case  the  said  defendants 
do  not  so  elect,  then  the  said  100  acres  be  sold  under  the 
direction  of  the  court,  and  out  of  the  proceeds  of  such  sale 
the  defendants  be  first  paid  the  amount  to  which  they  are 
entitled  on  account  of  the  liabilities  of  said  Charles  Cook,  for 
Kash,  and  the  indebtedness  of  the  latter  to  him,  on  account 
of  which  the  assignment  of  said  contract  was  made  to  secure 
the  amount  paid  by  said  Charles  Cook,  of  the  purchase-money, 
together  with  defendant's  costs  and  referee's  fees  in  this 
action,  and  that  there  be  paid  to  the  plaintiffs  the  amount  by 
them  respectively  paid,  of  such  debts  and  liabilities,  with 
interest,  and  surplus,  if  any,  be  paid  to  the  defendants. 

6.  That  the  record  of  the  said  judgment  in  favor  of  the 
said  Charles  Cook  against  the  plaintiffs,  is  no  bar  or  defence 
to  the  claim  of  plaintiffs  in  this  action. 

7.  That  the  cancellation  of  said  two  $2,000  drafts,  and  the 
discharge  of  the  acceptor  thereon,  constitutes  no  defence, 
either  in  whole  or  in  part,  to  the  right  of  subrogation,  or  sub- 
stitution of  the  plaintiffs,  and  to  have  the  same  paid  out  of 
said  100  acres  of  land. 

The  defendants  excepted  to  the  rulings  of  the  referee  except 
as  to  statute  of  limitations  on  the  right  to  redeem.  The  plain- 
tiffs excepted  to  the  finding  of  the  referee  that  the  statute  of 
limitations  had  run  on  their  right  to  redeem. 

Both  parties  appealed  to  the  General  Term,  which  held 
the.  statute  of  limitations  had  run  both  upon  the  right  to 
redeem  as  assignees  of  Nash,  and  the  right  to  subrogation  as 
sureties. 
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JT.  A.  HdUbert  and  T.  W.  Dwigkt^  for  appellants,  that  a 
i-enewed  note  attaches  to  it  the  incidental  security  which  the 
original  had.  {Cleveland  v.  Ma/rtin^  2  Head.,  128  ;  BogersY. 
Trader^  Ins,  Co,j  6  Paige,  383;  JBoswell  v.  Goodwin,  31 
Conn.,  74,  83.)  No  length  of  time  of  holding  possession  by 
a  mortgagee  will  bar  the  right  of  redemption  if  the  mortgage 
is  treated  daring  that  time  as  a  subsisting  secarity  for 
the  debt.  {Dexter  v.  Arnold,  1  Sumner,  109;  Ayres  v. 
Waite,  10  Cash.,  72 ;  Click  v.  Rollins,  44  Maine,  116 ;  Story 
on  Equity,  §  1028  ;  Cdlhma  v.  hldl,  20  N.  Y.,  147.)  The 
relation  of  surety  and  principal  carries  with  it  the  right  of 
subrogation  as  to  all  securities  placed  in  the  possession  of  the 
creditor  as  surety  or  co-surety.  {Matthews  v.  Aiken,  1 
Comst.,  595 ;  Elwoodv.  Diefendorf,  5  Barb.,  399, 413 ;  Lewis 
V.  Pcdmer,  28  N.  Y.,  271;  Craythome  v.  Swinhume,  14 
Vesey,  159;  White  and  Tudor's  Leading  Cases,  and  cases 
cited,  vol.  1,  144-163 ;  Eayes  v.  Ward,  4  John.  Ch.,  123.) 
Securities  are  a  trust  fund  for  the  payment  of  the  debt.  {But- 
ler V.  Birkey,  13  Ohio  TJ.  S.,  574 ;  8  Ala.,  866 ;  3  Grattan, 
358 ;  Agnew  v.  Bell,  4  Watts,  31,  33 ;  Carpenter  v.  Kelly,  9 
Ohio,  106 ;  Pool  v.  Williams,  8  Iredell,  286  ;  Hayes  v.  Ward, 
4  John.  Ch.,  123.)  The  same  rule  applies  to  co-sureties. 
(  Weet  V.  Belcher,  5  Munford,  187 ;  McMahon  v.  Fawsett,  2 
Randolph,  514;  Rice  v.  Morton,  19  Missouri,  261;  Elwood 
V.  Diefendorf,  5  Barb.,  399 ;  Agn^ew  v.  Bell,  4  Watts,  31,  33 ; 
1  White  and  Tudor's  Leading  Cases,  162 ;  BvUer  v.  Birkey, 
13  Ohio  TJ.  S.,  514;  1  Story  on  Equity  Jur.,  §  499,  and  cases 
cited ;  Ramsey  v.  Lewis,  30  Barb.,  403.)  It  is  well  settled 
that  there  can  be  no  subrogation  as  long  as  the  principal  debt 
or  any  part  of  it  remains  unpaid.  {Kyner  v.  Kyner^  6  Watts, 
221 ;  Bank  of  Penn.  v.  Potius,  10  Watts,  148 ;  Cott/reWs 
Appeal,  23  Penn.  [11  Harris],  295 ;  Stamford  Bank  v.  Bene- 
dict, 15  Conn.,  437.)  The  principle  is  well  settled  that  any 
relief  can  be  granted  consistent  with  the  facts  stated  or 
proved,  and  when  the  facts  are  elicited,  the  pleadings,  if  neces- 
sary, will  be  amended  as  to  parties  or  otherwise,  or  regarded 
as  amended.  (48  Barb.,  96 ;  30  N.  Y.,  391 ;  Code,  §§  173,  275.) 
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Francis  Keman^  for  the  respondent.  The  referee  and 
court  below  were  right  in  holding  that  this  claim  was  barred 
by  the  statute.  (2  K.  S.,  301  [1  ed.],  §  62 ;  Code,  §  97 ; 
RdberU  \^.  SykeSy  30  Barb.,  173 ;  Bruce  v.  TUaorij  25  N.  Y., 
194 ;  Huntington  v.  Mather ^  2  Barb.,  538.)  The  question 
whether  the  land  contract  was  transferred  to  Cook  as  col- 
lateral security  against  his  indorsement  of  this  note  and  the 
two  drafts  was  conclusively  settled  between  these  parties  by 
an  action,  which  resulted  in  Cook's  favor.  The  Bennetts  are 
estopped  by  that  record  from  questioning  this  fact  in  the 
present  suit.  {Gates  v.  Preston^  41  N.  Y.,  113;  Davis  v. 
Talcott,  12  N.  Y.,  184, 188;  Bellinger  v.  Graigue^  31  Barb., 
534 ;  Foster  v.  Milliner^  50  Barb.,  385 ;  Harris  v.  Harris^ 
36  Barb.,  88 ;  Hayes  v.  Reese^  34  Barb.,  151,  156 ;  Dema^est 
v.  Day,  32  N.  Y.,  281.) 

Peckham,  J.  In  my  opinion  the  report  of  the  referee  was 
substantially  right.  The  question  is,  was  the  note  for  $4,400 
given  to  and  received  by  the  bank  in  payment  of  the  two 
drafts,  etc.,  so  as  to  enable  the  plaintiffs  to  call  upon  the 
defendant  for  the  security  he  held  against  his  liability  on  that 
claim  ?  In  the  first  place  no  payment  is  found  by  the  referee 
and  every  presumption  is  in  favor  of  the  report  for  affirm- 
ance, not  for  reversal.  In  the  next  place  the  defendant  after 
this  alleged  payment  and  extinction  of  these  drafts  by  this 
indorsed  note,  advised  and  urged  their  prosecution  against 
the  acceptor.  He  knew  all  the  facts  in  regard  to  the  alleged 
payment,  and  certainly  he  would  never  have  advised  the 
prosecution  of  extinguished  securities.  They  were  prosecuted 
accordingly,  but  the  suit  failed  because  brought  in  the  wrong 
name.  The  only  evidence  on  the  subject  of  payment,  is  that 
the  bank  received  this  indorsed  note  for  these  drafts  and  a 
note,  and  sent  them  to  the  plaintiffs  with  the  bank  mark  of 
cancellation  thereon,  without  any  other  evidence  of  agree- 
ment or  authority  to  cancel  them  than  is  implied  in  the  receipt 
of  said  indorsed  note,  and  that  evidence  the  referee  did  not 
seem  to  hold  sufficient  to  satisfy  him  that  it  was  received  in 
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payment.*    The  case  of  Hou^e  v.  Buf.  N.  Y.  and  K  R.  R, 

(37  N.  Y.,  297)  is  an  authority  that  where  the  note  of  a  surety 
is  received  by  the  creditor  in  payment,  the  surety  may  sue  his 
principal  for  indemnity  as  for  money  paid.  That  case  does 
not  aid  the  defence.  The  true  question  is,  was  this  note  a 
payment  as  between  the  plaintiffs  and  Cook  the  defendant? 
If  it  were,  then  of  course  they  had  a  cause  of  action  against 
the  defendant  at  that  time,  and  as  more  than  ten  years  have 
elapsed  prior  to  the  conmiencement  of  this  suit,  all  claim  for 
subrogation  must  be  barred.  But  it  must  be  a  payment  as 
between  these  parties.  The  plaintiff,  to  enable  them  to  call 
upon  the  defendant  to  turn  out  to  them  the  securities  he 
holds  for  his  own  indemnity  against  these  debts,  must  show 
that  they  have  paid  them  and  discharged  the  defendant  from 
liability.  Have  they  done  so?  If  this  could  be  called  a 
payment  they  might  as  well  have  demanded  tlie  security 
from  Cook  before  as  after  these  drafts  were  taken  up,  as 
Cook's  position  is  in  no  degree  improved.  He  was  liable  ou 
the  drafts  after  the  plaintiffs;  such  is  his  position  on  the  note. 
He  is  even  worse  off.  If  the  drafts  were  thus  paid  and  extin- 
guished, he  thereby  loses  all  claim  upon  the  acceptor  of  the 
drafts.  Thus  he  not  only  is  discharged  from  no  liability,  but 
he  loses  some  security,  and  the  plaintiffs  might  demand  that 
he  surrender  up  the  rest.  It  is  quite  clear  that  this  transac- 
tion did  not  cancel  those  drafts  as  against  the  acceptor,  though 
it  might  as  against^the  bank.  It  was  plainly  contrary  to  the 
interest  and  intention  of  the  parties  to  the  $4,400  note.  It 
seems  to  me  equally  clear  that  the  relations  of  the  securities 
as  to  each  other  remained  unchanged.  The  defendant  was 
not  discharged  from  liability  as  security  for  ttat  draft.  He 
might  be,  and  in  fact  was,  called  upon  to  pay  the  new  note. 
Authorities  are  cited,  if  authority  be  needed  for  such  a  pro- 
position, that  before  a  surety  can  demand  subrogation,  the 
party  who  holds  the  securities  must  be  discharged  from  all 
liability  for  the  debt  on  account  of  which  he  holds  them. 
{Kyner  v.  Kyner^  6  Watts,  221 ;  Bamk  of  Penn.  v.  PothcSj 
10  id.,  148 ;  CotrdVa  Appeal,  25  Penn.  (11  Harris),  294 ; 
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Starnford  Bcmkv.  Benedict,  15  Conn.,  437,  and  mariy  others.) 
If  the  plaintiffs  coald  demand  this  security  from  the  defendant 
before  they  had  paid  the  new  note,  then  the  defendant  would 
be  left  as  surety  thereon ;  as  surety  for  the  plaintiffs  without 
any  security  whatever.  There  is  no  equity  in  that.  In  fiu5t, 
it  is  not  denied  by  the  defendant  that  the  debt  should  be  paid 
before  any  claim  could  be  made  for  subrogation.  But  it  is 
insisted  that  the  defendant  became  indorser  upon  this  new 
note  without  any  reference  to  his  liability  upon  the  demands 
for  which  they  were  given,  a  mere  accommodation  indorser 
thereon  for  the  plaintiffs  without  any  security.  There  is  no 
such  proof,  and  the  presumption  is  the  other  way,  under  all 
the  facts  of  this  case.  The  right  to  demand  this  security  from 
the  defendant,  then,  or  in  other  words,  the  cause  of  action, 
arose  only  when  this  $4,400  note  was  paid.  That  was  paid 
by  satisfying  the  judgment  recovered  thereon  in  1854,  and 
hence  this  action  is  barred  by  no  statute.  The  judgment 
upon  this  $4,400  note  was  no  bar  to  this  action.  If  the 
defendant  had  then  received  the  money  upon  the  securities 
he  held  for  this  demand,  it  would  have  been  different ;  as  the 
case  stood,  it  was  no  bar.  At  most,  the  court  might  have 
ordered  that  the  defendants  then,  upon  payment  of  the  judg- 
ment, might  be  subrogated  in  the  place  of  Cook,  as  to  his 
securities  for  that  demand.  The  Supreme  Court,  I  think, 
was  right  as  to  the  claim  of  the  plaintiffs  as  assignees,  that  it 
was  barred  by  the  statute.  That  provision  applies,  or  there 
is  no  statute  bar.    (Code,  §  97.) 

The  judgment  of  the  General  Term  of  the  Supreme  Court 
is  reversed,  and  judgment  absolute  is  given  for  the  plaintifi, 
according  to  the  report  of  the  referee,  with  costs. 

All  concur  except  Allen  and  Andbbws,  J  J.,  who,  not  hay- 
ing heard  the  argument,  did  not  vote. 

Judgment  absolute  for  the  plaintiffs. 
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Ghableb  0.  Wayland  and  James  E.  Aykbb,  respondents,  v, 

David  J.  Tysen,  appellant. 

The  ootirt  has  no  power  to  strike  out  as  sham  an  answer  consisting  of  a 
general  denial  of  the  material  allegations  of  the  complaint 

(Argaed  March  28 ;  decided  April  4^  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  district,  affirming  an  order  of  the 
Special  Term,  striking  out  an  answer  as  sham,  and  ordering 
judgment  for  the  plaintiff. 

The  answer  was  as  follows : 

SUPREME  COURT. 


CHARLES  0.  WAYLAND  AKD  JAMES  J    .  ^^.     r^  ^     ^     . 

K  AYMAR,  f  Answer  of  the  Defendant 

„„,u^^f  V     to  the  complaint  of  the 

DAVID  J  TTSEN  1     JrUivnt%jj%  vn  tn/i8  case. 

The  defendant,  David  J.  Tysen,  denies  each  and  every 
allegation  in  the  complaint  of  the  above  plaintiffs  in  this 
cause  contained. 

BRADLEY  &  NELSON, 

Def'^8  AW  ye, 
173  Broadway,  New  York. 

Statb  oy  New  Yokk,         )      , 
CUy  and  County  of  Nevy  York,  \ 

David  J.  Tysen,  being  duly  sworn,  doth  depose  and  say 
that  he  is  the  defendant  in  the  above  entitled  cause,  that  he 
has  read  the  foregoing  answer,  and  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  matters  stated  on  infor- 
mation and  belief,  and  as  to  those  matters  he  believes  it  to 

be  true. 

DAVID  J.  TYSEN. 

Sworn  this  11th  day  of  Jxme, ) 
1870,  before  me,  f 

Chablbs  Nettleton, 

Notary  PvbUc^for  HT.  Y.  county. 

Hand— Vol.  VL        36 
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The  motion  to  strike  out  this  answer  as  sham  was  based 
upon  the  affidavits  of  the  plaintiffs  and  others  strongly  tending 
to  show  its  falsity. 

Alvin  C.  Bradley^  for  the  appellant. 

J.  C.  O,  Smidtj  for  the  respondent. 

Gboveb,  J.  The  order  is  appealable  to  this  court,  and 
must  be  reviewed  in  the  same  manner  as  it  was  required  to 
be  by  the  General  Term,  upon  the  appeal  taken  to  that  court 
by  the  defendant.  (Code,  §  11,  subd.  4.)  The  entire  answer 
of  the  defendant  was  struck  out.  It  was  a  general  denial  of 
the  complaint.  It  was  verified  by  the  defendant  before  ser- 
vice in  the  manner  required  by  the  Code  when  the  complaint 
is  verified.  The  motion  to  strike  it  out  was  made  upon  affi- 
davits tending  to  show  its  falsity,  and  the  court  arriving  at 
this  conclusion,  made  the  order  striking  it  out  as  sham. 
The  Code  (§  152)  provides  that  sham  and  irrevelant  answers 
and  defences  may  be  stricken  out  on  motion,  and  upon  such 
terms  as  the  court  may  in  their  discretion  impose.  This 
answer  is  the  equivalent  of  and  substitute  for  the  general 
issue  under  the  common  law  system  of  pleading.  It  gives  to 
the  defendant  the  same  right  to  require  the  plaintiff  to 
establish  by  proof  all  the  material  facts  necessary  to  show  his 
right  to  a  recovery  as  was  given  by  that  plea.  Under  the 
common  law  system  the  general  issue  could  not  be  struck  out 
as  sham,  although  shown  by  affidavits  to  be  false.  {Broome 
Co.  Bank  v.  Lewis^  18  Wend.,  565.)  This  was  not  upon 
the  ground  that  a  false  plea  was  not  sham.  That  was  always 
so  regarded,  but  upon  the  ground  that  a  party  making  a 
demand  against  another  through  legal  proceedings  was 
required  to  show  his  right  by  common  law  evidence,  and 
that  ex  parte  affidavits  were  not  such  evidence.  The  court, 
under  that  system,  exercised  the  power  of  striking  out  pleas 
setting  up  affirmative  defences  as  sham  when  shown  by  affi- 
davits to  be  false,  but  not  where  the  party  verified  such  plea 
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by  affidavit.  (Stewart  v.  HotchkisSy  2  Cow.,  634.)  It  has 
been  claimed,  and  the  claim  somewhat  sanctioned  by  the 
Supreme  Court,  that  these  rules  have  been  changed  by  section 
152  of  the  Code.  That  by  this  all  distinctions  in  striking  out 
answers  between  such  as  merely  deny  the  allegations  of  the 
complaint  either  generally  or  specifically,  and  those  setting  up 
affirmative  defences,  have  been  abolished.  This  question 
must  be  regarded  as  original  in  this  court,  notwithstanding 
the  claim  that  this  construction  was  adopted  in  The  People 
V.  McComber  (18  N.  Y.,  316).  A  close  examination  of  this 
case  shows  that  this  point  was  not  involved.  It  is  true  that 
an  opinion  sustaining  the  construction  contended  for  was 
given  by  Stbong,  J. ,  but  the  case  shows  that  Judges  Dsnio 
and  Habkis  dissented  from  this  opinion,  although  concurring 
in  the  affirmance  of  the  judgment  upon  the  ground  that  the 
point  was  not  involved.  This  case  cannot,  therefore,  be 
regarded  as  an  authority  for  the  construction  insisted  upon. 
The  section  in  question  simply  confers  power  upon  the  court 
to  strike  out  sham  and  irrelevant  answers  and  defences.  This 
power  the  court,  as  we  have  seen,  possessed  and  exercised 
under  the  pre-existing  laws.  For  reasons  deemed  satisfactory 
it  was  not  extended  to  the  general  issue.  When  this  was 
interposed  as  a  defence  the  party  had  a  right  to  a 
trial  by  jury.  This  right  is  secured  to  him  by  sec- 
tion 2,  article  1  of  the  Constitution.  This  right  could 
not  be  taken  away  by  simply  changing  the  name  from  that 
of  general  issue  to  that  of  general  denial.  We  have  seen  that 
the  latter  is  the  substitute  for  and  the  equivalent  of  the  for- 
mer, so  far  as  to  require  proof  by  the  plaintiff  of  all  the  mate- 
rial facts  showing  his  right  of  recovery.  This  is  an  argument 
tending  to  show  that  the  Legislature,  in  the  passage  of  the 
section  in  question,  only  intended  to  sanction  the  existing 
practice,  and  not  to  confer  any  new  power  upon  the  court. 
Under  the  construction  claimed,  there  is  nothing  to  prevent 
the  trial  of  this  or  any  other  issue  upon  affidavits.  The 
moving  party  has  only  to  satisfy  the  court  by  a  preponderance 
of  evidence  of  this  character  of  the  falsity  of  the  plea,  and  it 
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may  be  struck  out,  although  specifically  verified  by  the  party 
interposing  it,  notwithstanding  such  party  may  insist  upon 
his  right  to  a  trial,  when  he  can  have  the  privilege  of  cross- 
examining  the  affidavits,  and  having  their  credibility  passed 
upon  by  a  jury.  I  think  that  by  the  true  construction  of  the 
section,  the  power  of  the  court  to  strike  out  pleadings  was 
not  extended  beyond  what  it  was  under  the  pre-existing  law. 
That  we  have  seen  extended  only  to  such  affirmative  defences 
as  were  not  verified  by  the  oath  of  the  defendant  or  other 
equivalent  evidence.  It  may  be  said  that  a  motion  to  strike 
out  a  pleading  is  not  the  trial  of  an  issue  joined  thereby. 
This  is  literally  true,  but  in  substance  the  difference  is  scarcely 
perceptible.  It  calls  for  a  determination  whether  the  plead- 
ing be  true  or  fidse;  and  if  found  false  and  struck  out,  the 
defendant  is  as  effectually  deprived  of  any  benefit  therefrom, 
as  if  found  false  upon  a  verdict,  although  he  can  derive  no 
benefit  from  a  failure  to  find  it  false,  for  the  plaintiff  will 
still  be  entitled  to  a  trial  of  the  issue.  It  will  thus  be  seen 
that  all  the  plaintiff  hazards  by  the  motion  is  the  costs,  while 
the  defendant  is  precluded  by  an  adverse  result.  It  may  be 
said  that  the  power  claimed  will  only  be  exercised  in  clear 
cases,  where  it  is  manifest  that  the  desire  of  the  defendant  is 
only  for  delay,  and  that  he  is  practising  a  fraud  for  this  pur- 
pose by  putting  a  falsehood  upon  the  record.  Concede  the 
construction  of  the  section  claimed  by  the  respondent,  as  we 
must  to  sustain  the  order,  and  its  exercise  cannot  be  confined 
to  this  class  of  cases.  The  judgment  of  the  court  must  be 
exercised  upon  the  affidavits,  and  if  satisfied  of  the  faUity  of 
the  pleading,  although  sustained  by  opposing  affidavits,  it 
becomes  a  duty  so  to  decide  by  granting  the  motion.  It  is  in 
the  power  of  the  plaintiff',  in  every  case,  as  was  done  in  this, 
to  preclude  the  defendant  from  interposing  either  a  general 
denial  or  a  denial  of  specific  facts  by  verifying  his  complaint. 
Thus  he  can  prevent  such  answer,  unless  from  the  affidavit  of 
the  defendant  it  shall  appear  that  it  was  interposed  in  good 
faith.  The  Code,  it  is  true,  allows  the  defendant  to  deny  any 
knowledge  or  information  sufficient  to  form  a  belief,  and  thus 
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put  the  fact  in  issue.  If  he  verifies  this,  what  right  has  the 
plaintiff  to  strike  out  his  answer  by  producing  affidavits  show- 
ing the  truth  of  such  &cts  of  which  the  defendant  was  ignorant 
at  the  time  of  putting  in  his  answer.  Such  affidavits  fail 
entirely  to  show  that  the  answer  was  put  in  in  bad  faith  or 
that  it  was  false ;  and  yet  this  is  the  very  class  of  cases  where 
the  court  will  be  most  frequently  called  upon  to  strike  out 
the  answer.  K  the  defendant  commits  perjury  in  verifying 
the  answer,  as  he  must  have  done  in  this  case,  if  he  knew  the 
allegations  of  the  complaint  were  true,  he  ought  to  be  prose- 
cuted therefor.  If  plaintiffs,  who  complain  of  injury  from 
delay  by  the  fraudulent  interposition  of  false  answers,  would 
perform  the  duty  incumbent  upon  every  good  citizen,  to  pro- 
secute those  known  to  be  guilty  of  perjury,  they  would 
effectually  stop  such  an  abuse.  I  am  satisfied  that  the  inten- 
tion of  the  Legislature  in  enacting  the  section  of  the  Code 
under  consideration,  was  not  to  confer  any  new  power  upon 
the  court,  but  to  give  legislative  sanction  to  that  exercised 
under  the  existing  law.  The  order  appealed  from  must  be 
reversed,  and  an  order  entered  denying  the  motion ;  but  as 
the  practice  under  which  it  was  made  had  the  sanction  of 
some  reported  cases  in  the  Supreme  Court,  it  should  be  with- 
out costs  to  either  party. 
All  the  judges  concurring,  order  reversed* 


Lttbwio  0.  Meyeb  and  another,  Kespondents,  v.  Luthizb 

C.  Clark  and  others.  Appellants. 

An  error  in  the  charge  of  the  court  to  a  jury  is  not  cured  by  a  retraction 
of  the  charge,  upon  exception  being  taken  to  it,  where  such  retraction  is 
accompanied  by  the  remark  of  the  judge  **  that  he  had  no  doubt  of  the 
propriety  of  it"  (the  original  charge). 

Where  a  witness  for  the  plaintiff  was,  at  the  time  of  the  transaction  in  liti- 
gation, in  the  employment  of  the  plaintiff,  and  about  whose  acts  in  such 
employment  the  controversy  arose, — Held  error  to  instruct  the  jury  that, 
upon  the  question  of  his  ciedibUity,  the  jury  might  take  into  considera- 
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tion  his  continued  employment  by  tlie  plaintiff  after  the  transaction,  and 
that  the  retraction  by  the  judge  of  this  instruction  (when  excepted  to), 
with  the  remark  that  he  had  no  doubt  of  its  propriety,  did  not  cure  the 
error, 
The  plaintiff  having  contracted  to  deliver  to  the  defendant  $25,000  in  gold, 
at  a  certain  rate,  a  dispute  arose  between  the  parties  as  to  whether  he 
had  fulfilled  the  agreement,  or  had  fallen  short  $5,000.  JSeldy  that  the 
receiving  back  by  the  plaintiff  of  $^,000,  which  the  defendant  claimed, 
was  all  that  had  been  delivered,  and  the  re-delivery  of  this,  together  with 
$5,000  more,  by  the  plaintiff,  and  receiving  payment  therefor,  under  the 
protest  on  his  part  that  he  had  already  delivered  the  whole  $25,000,  and 
that  he  delivered  the  additional  $5,000  as  an  independent  transaction, 
and  not  under  the  contract,  was  no  estoppel  to  his  action  to  recover  the 
price  of  the  controverted  $5,000  claimed  by  him  to  have  been  included  in 
the  first  delivery. 

(Argued  March  24;  decided  April  4, 1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
New  York  Common  Pleas  affirming  a  judgment  for  the  plain- 
tiflfe  upon  a  verdict  at  the  trial  term — Brady,  J.,  presiding. 

The  action  was  to  recover  for  $5,000  in  gold,  at  the  rate 
of  212  per  cent,  claimed  to  have  been  delivered  by  the  plain- 
tiffs, through  their  clerk,  Comeilson,  to  the  defendants,  on  the 
26th  of  September,  1864.  It  appeared  that  the  plaintiffs  had 
contracted  to  deliver  the  defendants,  on  that  day,  $25,000  in 
gold,  at  212^.  The  plaintiffs  gave  evidence  tending  to  show 
that  they  sent  their  clerks,  Comeilson  and  Kirholtz,  with  five 
bags,  containing  $5,000  of  gold  each,  to  the  defendants'  bank- 
ing-house ;  that  it  was  placed  on  the  defendants'  gold  desk, 
and  Kirholtz  left  while  the  defendants'  clerk  was  in  the  act  of 
taking  the  bags  one  by  one  from  Comeilson  at  this  desk. 
While  so  doing,  one  of  the  bags  disappeared.  The  defend- 
ants' evidence  tended  to  show  that  but  four  bags  were  deliv- 
ered to  the  defendants  by  Comeilson.  The  defendants 
returned  the  four  bags  to  the  plaintiffi'  clerk,  on  his  refusing 
to  leave  them  without  payment  for  the  whole  $25,000.  The 
plaintiffs  re-delivered  the  four  bags  and,  on  the  defendants 
notifying  them  to  perform  by  delivery  of  $5,000  more,  sent 
another  bag  of  $5,000,  under  protest  that  they  had  already 
delivered  $25,000,  and  without  prejudice  to  their  rights.   The 
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plaintiffs  have  received  payment  for  $25,000  in  gold,  and 
they  now  sue  to  recover  for  the  alleged  $6,000  delivered 
on  the  first  day.  The  other  facts  are  sufficiently  stated  in 
the  opinion  of  the  court. 

John  E.  BurriUy  for  the  appellants,  upon  the  effect  of  the 
retraction  of  the  judge's  charge,  mentioned  in  the  opinion, 
cited  Penfidd  v.  Carpenter  (13  Johns.,  350) ;  Irvine  v.  Cooh 
(15  id.,  239) ;  Haawell  v.  Bussing  (10  id.,  128) ;  Erhen  v. 
LarUlard  (19  K  Y.,  299). 

T,  C.  T.  BucJdey^  for  the  respondent. 

By  the  Court — ^Feckham,  J.  The  doctrine  of  voluntary 
payments,  so  urgently  pressed  at  the  argument,  has  no  appli- 
cation to  this  case.  The  contract  was  to  deliver  $25,000  in 
gold  at  21 2J  per  cent,  payable  on  delivery.  The  plaintiffs 
claimed  to  have  delivered  it  as  agreed,  five  bags  of  $5,000 
each.  The  defendants  insisted  that  only  four  bags,  or  $20,000, 
had  been  delivered,  and  paid  for  but  four  bags.  Three  days 
afterward  the  defendants  delivered  the  other  $5,000.  The 
plaintiffs  say,  in  substance :  "  We  insist  we  have  already  deliv- 
ered you  $25,000,  as  agreed;  and  protesting  we  are  not 
bound  to  do  this,  yet  we  will  deliver  you  $5,000  more  at 
212^,  and  we  will  take  our  remedy  for  the  $5,000  delivered 
and. not. paid  for." 

Thus,  then,  the  last  bag  was  delivered  and  the  last  bag 
was  paid  for.  The  defendants  paid  for  that  specific  bag  and  the 
plaintiffs  received  pay  for  that  specific  bag.  This  is  conceded. 
Then  that  last  bag  is  not  in  controversy  here. 

The  action  is  for  the  bag  of  $5,000  gold  claimed  by  plaintiffs 
to  have  been  delivered  to  defendants  on  the  26th  of  September, 
when  they  say  they  delivered  five  bags  and  the  defendants 
say  they  delivered  but  four,  and  when  confessedly  defend- 
ants paid  for  but  four. 

Now  what  possible  defence  to  the  claim  for  payment  for  the 
fifth  bag  of  gold  which  the  jury  find  was  delivered  on  the  26th 
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and  not  paid  for,  is  it  to  say  that  three  days  thereafter  the 
plaintiffs  delivered  another  bag  of  gold  to  defendants  and 
received  their  pay  for  it  ? 

This  last  bag  did  not  pay  for  the  other.  That  is  not  pre- 
tended. Nor  did  it  estop  the  plaintiff  from  claiming  pay  for 
the  other.     That  is  not  pretended. 

Clearly  the  bag  claimed  to  have  been  delivered  and  not 
paid  for,  was  not  a  case  of  voluntary  delivery  nor  a  gift.   This 
cannot  be  disputed.    If  the  last  bag  was  voluntarily  delivered  % 
it  is  of  no  consequence,  because,  1st.  It  was  paid  for ;  and, 
2d.  It  is  not  sued  for. 

When  the  last  bag  was  delivered  gold  was  doubtless  higher 
than  212i  or  the  defendants  would  not  have  pressed  for  its 
delivery.  But  it  was  demanded  at  that,  delivered  and  paid 
for  at  that.  If  it  had  been  worth  250  the  plaintiff  could  not 
recover  the  difference,  because  as  to  that  difference  the  prin- 
ciple of  voluntaiy  payment  would  apply.  This  is  the  extent 
of  its  application  to  these  transactions. 

Some  other  questions  were  argued  not  deemed  important 
to  consider,  as  a  new  trial  must  be  had  for  an  error  in  the 
charge  of  the  judge,  and  on  another  trial  they  may  assume  a 
different  aspect.  The  point  already  discussed  is  necessarily 
in  the  case. 

The  court  charged  the  jury  that  they  might  take  into  con- 
sideration as  bearing  upon  the  credibility  of  Comeilson  the 
fact  of  his  continued  employment  by  the  plaintiff  after  the 
transaction.    Exception  by  defendant's  counsel. 

The  judge  then  charged  that  inasmuch  as  the  counsel  had 
excepted  to  the  charge  upon  this  point,  he  would  retract  it, 
though  "  he  had  no  doubt "  about  its  propriety. 

The  fact  that  the  plaintiffs  had  continued  the  witness  in 
their  employment  after  the  dispute  had  arisen  as  to  this  gold 
delivery  was  not  a  fact  which  the  jury  could  consider  in  decid- 
ing upon  his  credibility. 

The  plaintiffs  had  no  personal  knowledge  of  the  transac- 
tion, even  if  that  could  be  thrown  in  to  sustain  the  witness  or 
strengthen  his  character.     Their  belief  in  his  truth  was  of  not 
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the  slightest  moment  to  the  jury.  Besides,  a  party  may  quite 
as  well  retain  in  his  employ  one  about  to  be  a  witness  for  him 
in  an  important  controversy  for  other  reasons  than  entire 
faith  in  his  truth.  The  charge  was  well  calculated  to  mis- 
lead. Nor  was  the  error  cured  by  the  qualified  retraction. 
A  party  is  entitled  to  a  distinct  charge  without  qualification 
or  condition,  if  entitled  at  all.  A  court  has  no  right  to  break 
the  force  of  a  charge  by  saying  that,  true  he  will  chai*ge  so, 
but  still  he  does  not  believe  it  to  be  law.  The  jury  in  such 
case  may  well  act  upon  what  the  judge  tells  them  he  believes 
to  be  the  law.  They  may  well  say,  the  judge  told  us  he 
believed  that  to  be  the  law ;  that  he  had  no  doubt  of  it ;  of 
course  he  knows  what  the  law  is.  Why,  then,  should  we  not 
act  upon  the  law  as  it  is  ? 

This  is  wrong  and  wholly  mischievous  in  its  tendency, 
^ere  was  a  close  question  of  fact  before  the  jury.  In  its  con- 
sideration, it  was  important  that  the  jury  should  not  be  misled 
as  to  the  faith  to  be  given  to  either  side.  For  this  error  in 
the  chaige  the  judgment  is  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concurring  in  the  result,  judgment  reversed. 


•  

DouGLAB    Ohbsebbough,  Appellant,  v.  Thokab   H.   Tomp- 
kins, impleaded,  etc.,  Eespondent. 

In  an  action  against  the  maker  of  a  note,  where  the  holder  claimed  title 
under  an  indorsement  of  the  payee's  name,  made  by  one  claiming  to  be 
his  agent  for  that  purpose,  the  plaintiff  was  nonsuited,  on  the  ground  of 
fiulure  to  show  titie  in  the  plaintiff.  It  appearing  upon  the  trial  that  the 
only  authority  of  such  agent  was  in  writing  not  produced,  and  a  motion 
having  been  made  by  the  defendant  on  that  ground  to  strike  out  his  oral 
testimony  of  authority, — Eddy  in  this  court,  that  the  nonsuit  was  right, 
and  the  case  not  stating  what  disposition  was  made  of  the  motion  to 
strike  out,  it  would  be  presumed,  in  support  of  the  nonsuit,  that  it  was 
granted,  leaving  no  evidence  whatever  of  the  plaintiff's  ownership  of  the 
note. 

(Aigued  March  2d;  decided  April  4,  1871.) 
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2{K)  Chssebbough  v.  ToMPKms.  f^P^^ 

Opinion  of  the  Court,  i)er  Rafallo,  J. 

Appeal  from  the  late  General  Term  of  the  Supreme  Court 
in  the  Fourth  judicial  district,  which  afSrmed  a  nonsuit  of  the 
plaintiff  at  circuit. 

The  action  was  upon  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy :  "  $200.  Saratoga  Sp'gs,  Sept.  22d,  1866. 
One  year  after  date  I  promise  to  pay  George  W.  Palmer  or 
order  two  hundred  dollars,  value  received,  with  interest,  at 
my  residence.  T.  H.  Tompkins."  The  plaintiff  attempted 
to  make  title  under  the  indorsement  of  the  payee's  name  by 
one  Brown.  The  evidence  as  to  his  authority  is  stated  in  the 
opinion. 

%f.  W.  Craney  for  the  appellant. 

WiUiam  A.  Beachy  for  the  respondent. 

Kapallo,  J.  The  nonsuit  was  granted  on  the  ground  that 
the  plaintiff  showed  no  title  to  the  note. 

The  only  witness  called  to  prove  the  authority  of  Brown  to 
indorse  and  transfer  the  note  was  Palmer,  the  payee. 

He  testified,  in  substance,  that  Brown  was  authorized  by 
him  to  sell  certain  patent  rights,  and  to  receive  notes  in  pay- 
ment and  transfer  them  so  as  not  to  make  him  (Palmer)  liable 
in  any  way.  On  cross-examination,  however,  he  testified  that 
he  furnished  Brown  with  printed  blank  notes,  all  payable  to 
bearer,  to  be  used  in  that  business ;  that  Brown  had  authority 
to  take  and  transfer  such  notes,  and  no  others ;  that  he  had  no 
authority  to  take  notes  payable  to  order,  and  write  Palmer's 
name  upon  them.  On  further  cross-examination  it  appeared 
that  Brown's  authority  was  in  writing.  The  writing,  though 
called  for,  was  not  produced,  and  the  defendant  moved,  on  that 
ground,  to  strike  out  the  oral  evidence  which  had  been  given 
as  to  Brown's  authority. 

The  cafie  does  not  disclose  what  disposition  was  made  of  this 
motion.  But,  inasmuch  as  the  judge  nonsuited  the  plaintiff, 
on  the  ground  of  want  of  title,  and  held  that  there  was  no 
.evidence  to  submit  to  the  jury  on  that  point,  it  would,-  if 
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necessary  to  support  his  decision,  be  intended  that  he  granted 
the  motion  to  strike  ont,  and  regarded  the  oral  evidence  of 
authority  as  excluded. 

In  that  view  of  the  case,  there  was  no  evidence  whatever 
of  title  to  the  note,  and  the  nonsuit  was  properly  granted. 

The  judgment  should  be  affirmed,  with  costs. 

Allbn,  Grover,  and  Folger,  JJ.,  concur;  Ch.  J.  and 
Peokhah,  J.,  do  not  vote ;  Andrews,  J.,  not  sitting. 

Judgment  affirmed. 


45    291 
ISS      73 


The  Congress  &  Empire  Spring  Company,  appellant,  v. 
BiGH  EooK  Congress  Spring  Company,  respondent. 

The  owner  of  a  peculiar  product  of  nature  like  natural  mineral  water,  who 
has  applied  to  it  a  conventional  name,  by  which  it  has  become  generally 
known,  and  under  which  it  has  been  extensively  sold  by  him  as  a  useftd 
article,  is  entitled  to  be  protected  in  the  exclusive  use  of  such  name  as 
his  trade  mark  in  the  sale  of  the  article. 

Where  the  spring  first  known  as  and  named  "  Congress  Spring"  produces 
natural  mineral  water  of  peculiar  medical  and  curative  properties,  pos- 
sessed by  no  other  spring,  the  words  *'  Congress  Water,"  and  "  Congress 
Spring  Water,"  appropriately  indicate  the  origin  and  ownership  of  the 
water  flowing  from  Congress  spring,  and  the  word  "  Congress  "  used  in 
connection  with  the  bottiiing  and  sale  of  such  water,  is  a  proper  and  legi- 
timate business  trade  mark. 

Where  the  plaintiffi  are  the  purchasers  of  the  spring  and  all  interest  of  the 
origmal  proprietors  who  invented  and  used  such  trade  mark,  they  are 
entitled  to  relief  by  ii^uncticn  against  sellers  of  mineral  water  attempt- 
ing to  appropriate  the  word  Congress  as  descriptive  of  the  water  sold 
by  them. 

(Argued  March  22d,  1871 ;  decided  April  4th,  1871.) 

The  appeal  is  from  the  affirmance  by  the  late  General 
Term  of  the  Supreme  Court,  in  the  fourth  district  of 
the  judgment  of  the  referee,  dismissing  the  complaint,  and 
excluding  proof  of  the  truth  of  its  allegations,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 
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The  suit  was  brought  to  restrain  the  defendant  from  simu- 
lating the  plaintiffs'  trade  marks,  and  to  obtain  an  accounting 
for  the  damages  resulting  from  their  wrongful  appropriation 
to  the  use  of  the  defendant. 

The  complaint  alleged,  among  other  things,  that  the  plaintiff 
is  a  corporation  organized  in  1865  ;  that  on  the  5th  of  August 
in  that  year,  it  became  the  owner  of  the  Congress  Spring 
property  in  Saratoga  Springs,  and  that  the  waters  of  that 
spring  are  medicinal  and  efficacious  in  the  cure  of  various 
orders  of  disease. 

That  it  is  a  mineral  spring,  which  has  been  known  and 
designated  as  Congress  Spring  ever  since  its  discovery  in  1792. 

That  its  waters  were  found  to  have  distinctive  medicinal 
qualities,  peculiar  to  that  particular  spring;  and  that  they 
retained  their  efficacy  when  bottled  and  carried  away. 

That  there  are  other  mineral  springs  in  Saratoga,  but  none 
of  them  were  ever  known  by  the  name  of  Congress  Spring ; 
and  the  waters  of  no  other  spring  possessed  the  same  cura- 
tive properties,  nor  were  they  known  as  Congress  Water. 

That  in  1825,  the  proprietors  of  Congress  Spring  com- 
menced the  business  of  bottling  and  selling  its  waters  under 
the  name  of  Congress  Water ;  that  the  business  thus  estab- 
lished has  been  continued  ever  since  by  the  successive 
proprietors ;  that  the  Congress  Water  so  bottled  became  an 
article  of  merchandise,  and  was  sold  to  a  very  large  extent  in 
the  commercial  marts  of  America  and  Europe. 

That  during  this  entire  period  of  more  than  forty  years, 
the  successive  proprietors  of  the  Congress  Spring  property 
and  business,  continued  the  exolusvoe  use  of  the  names  of 
'*  Congress  Spring'*  and  "  Congress  Water,"  in  reference  to 
said  spring  and  the  waters  thereof,  down  to  the  alleged 
invasion  of  such  right  by  the  defendant,  shortly  before  the 
commencement  of  this  suit  in  1867. 

That  John  Clarke  owned  the  property,  and  conducted  the 
business  individually,  and  in  conjunction  with  one  Lynch, 
from  1825  to  his  death  in  1846 ;  that  his  devisees  succeeded 
to  the  ownership  and  conducted  the  business  until  1852 ;  that 
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(Hie  White  then  became  a  part  owner,  and  the  business  was 
Gondacted  by  him  and  the  devisees^  under  the  name  of  Clarke 
&  White,  until  1865,  when  the  plaintiff  succeeded  by  pur- 
chase to  the  ownership  of  the  property,  and  has  since  con- 
tinued the  business. 

Tliat  from  1825  down,  Clarke  and  his  successors  in  the 
business  used,  as  one  of  its  trade-marks,  the  words  ''  Congress 
Water,"  with  the  names  or  initials  of  the  successive  proprie- 
tors, respectively,  on  the  corks  used  in  bottling  the  waters  of 
Congress  spring. 

That  during  the  entire  period  the  names  of  the  proprietors 
for  the  time  being  were  impressed  on  the  bottles  in  which  the 
water  was  sold,  and  the  empty  bottles,  with  the  successive 
proprietary  marks,  on  being  returned,  were  lefiUed  with  the 
water  of  Congress  spring. 

That  during  the  whole  period  the  successive  proprietors 
put  up  the  bottles  for  sale  in  boxes,  on  the  top  of  each  of 
which  was  inscribed,  by  means  of  a  stencil  plate,  their  trade- 
mark, "  Congress  Wa^er,"  with  the  names  of  the  proprietors 
for  the  tifne  being  of  Congress  spring ;  and  on  the  end  of 
each  box  was  inscribed  in  like  manner  a  statement,  that  the 
words  "  Congress  Water"  were  branded  on  the  corks  of  all 
bottles  containing  the  genuine  water. 

That  the  plaintiff  invested  a  large  capital  in  the  purchase 
of  the  Congress  Spring  property,  and  the  necessary  ware- 
houses and  apparatus  for  bottling  the  water  and  preparing  it 
for  market ;  and  the  business  was  profitable  and  remunerar 
tive  up  to  the  time  of  the  alleged  wrongs  on  the  part  of  the 
defendant. 

That  within  a  few  months  certain  parties  organized  the 
defendant's  corporation,  and  the  defendant,  under  the  name 
of "  High  Kock  Congress  Spring  Company,"  has,  since  its 
organization,  commenced  the  preparation,  for  sale,  of  a  medi- 
cinal water  intended  to  resemble  the  Congress  water,  and  the 
sale  thereof  as  Congress  water ;  that  it  has  prepared  a  very 
krge  quantity  thereof,  and  put  up  the  same  in  bottles  for 
sale,  with  marks  and  inscriptions  thereon  intended  to  deceive 
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the  public,  and  to  induce  the  belief  that  the  bottles  of  water 
80  prepared  and  sold  by  it  are  waters  of  the  said  Congress 
spring,  and  thereby  to  sell  the  same  as  Congress  water ;  that 
it  has  opened  an  office  for  tlie  sale  of  the  same  in  the  city  of 
New  York,  under  the  charge  of  one  Thomas  J.  Clark  as  its 
agent,  where  it  is  selling  the  same  to  persons  who  wish  to 
purchase  Congress  water,  as  the  original  Congress  water  from 
Congress  spring  aforesaid;  that  among  the  other  devices 
fraudulently  contrived  by  it,  thus  to  deceive  the  public,  it 
assumed  the  corporate  name  of  High  Rock  Congress  Spring 
Company ;  uses  bottles  for  putting  up  the  water  prepared  by 
it  of  a  form  similar  to  those  used  by  the  proprietors  of  Con- 
gress spring,  with  the  words  "  High  Bock  Congress  Spring 
Water  "  impressed  thereon  ;  that  these  words  are  also  printed 
on  the  corks,  and  that  like  inscriptions  are  made  with  stencil 
plates  on  the  tops  and  ends  of  the  boxes  containing  the  bot- 
tles. 

That  the  defendant  has  prepared  a  very  large  quantity  of 
the  said  mineral  water  for  sale  in  the  manner  aforesaid,  and 
by  means  of  the  said  fraudulent  devices,  is  now  imposing 
upon  the  public  lai^e  quantities  of  a  simulated  and  spurious 
mineral  water  prepared  by  themselves,  as  the  true  waters  of 
the  Congress  spring,  and  thereby  causing  an  interference  with 
the  sale  of  the  true  waters  of  Congress  spring  by  the  plaintiff, 
and  depriving  it  of  its  just  gains  on  the  sale  thereof,  which, 
but  for  the  defendant's  acts  aforesaid,  the  plaintiff  would 
realize  therefrom. 

Fac  similes  of  the  inscriptions  used  on  the  corks,  bottles 
and  boxes,  in  the  sale  of  water  by  both  parties  are  annexed 
to  the  complaint. 

John  K,  Porter^  for  the  appellant,  cited  Diason  Orucible 
Co.  V.  Guggmheim  (2  Brewster  Penn.  R.,  335,  339,  341) ; 
15  New  Am.  Cyclopedia,  568;  Zee  v.  Haley  (Law  Rep.,  5 
Ch.  App'ls,  155) ;  McAndrewa  v.  Bassett  (10  Jurist  N".  S., 
656) ;  Smith  v.  Wbodruf  (48  Barb.,  438) ;  Diaon  v.  Fauh 
cus  (3  Ell.  &  Ell.,  537) ;  Webb  v.  Borke  (2  Schoales  &  Lefroy, 
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666 ;  Sawyer  v.  V&rMm  (1  Vem.,  387) ;  Laws  of  1863,  chap. 
209 ;  BumeU  v.  Phalcm  (9  Bosw.,  192) ;  S,  C.  (3  Keyes, 
694) ;  Seixo  v.  Provezende  (Law  Kep.,  1  Ch.  Appeals) ;  S.  C. 
(12  Jurist  N.  S.,  215) ;  Newman  v.  Alvard  (4=9  Barb.,  698) ; 
Carter  v.  CarlUe  (20  Beavan,  183). 

William  A  Beachj  for  the  respondent,  cited  Upton  on 
Trade  Marks,  86 ;  Am^oskeag  Co.  v.  Spear  (2  Sand.,  699)  ; 
Fetridge  v.  WdU  (13  How.,  385) ;  Wolf  v  Ooulard  (18  id., 
64) ;  Bv/rgeg8  v.  Burgess  (17  Eng.  L.  &  E.,  257)  ;  Stokes  v. 
Landgroff  (17  Barb.,  608)  ;  Partridge  v.  Jf<mc*  (2  Sand  Ch., 
622) ;  S.  C.  (2  Barb.  Ch.,  101) ;  Merrimack  Manuf.  Co.  v. 
Gamer  (2  Abb.,  318). 

Folges,  J.  The  questions  involved  in  this  appeal  are  two  : 
1st.  Can  the  owner  of  a  peculiar  product  of  nature  be  pro- 
tected in  the  exclusive  use  of  a  name  belonging  to  it  alone, 
and  employed  by  him  as  his  trade  mark  in  his  sale  thereof? 
2d.  Does  the  name  or  trade  mark  used  in  the  case  before  us 
by  the  plaintiff,  indicate  the  origin,  ownership,  or  place  of 
that  product,  and  is  it  one  in  the  exclusive  use  of  which  the 
phdntifis  should  be  protected  % 

The  general  iniles  of  law  applicable  to  these  questions  do 
not  seem  to  be  controverted.    All  agree  that  a  name  may  be/ 
used  as  a  trade  mark,  when  it  is  used  as  indicating  the  true/ 
origin  or  ownership  of  the  article  offered  for  sale ;  and  that) 
the  owner  may  be  protected  in  its  exclusive  use,  when  it  is 
appropriated  as  designating  the  true  origin  or  ownership  of 
the  article  to  which  it  is  afSxed ;  and  when  others  may  not 
use  it  with  equal  truth,  and  have  not  an  equal  right  to 
employ  it  for  the  same  purpose.    "We  do,  not  propose  to  assert 
in  this  case  any  principle  which  will  conflict  with  these  rules. 

The  case  comes  before  us  on  an  appeal  from  a  judgment 
sustaining  the  dismissal  of  the  complaint  made  upon  the 
opening  of  the  case  for  the  plaintiffs,  with  no  testimony  taken 
on  either  side.  In  this  inquiry,  all  of  its  allegations  are  to  be 
taken  as  true.    One  of  them  is,  that  the  names  "  Congress 
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Sprmg^^  and  '^Conffress  Water ^^^  are,  and  from  1792  have  been, 
ased  to  designate  a  particular  spring  of  water  at  Saratoga 
Springs,  and  the  flow  therefrom  possessed  of  very  remarkable 
medicinal  qualities  peculiar  to  itself.  Another  is,  that  these 
names  have  never  been  applied  to  any  other  spring  or  any 
other  water,  and  that  no  other  spring  nor  any  other  water 
possesses  these  peculiar  curative  qualities.  The  full  strength 
of  these  allegations  is,  that  here  is  a  particular  article  with 
valuable  qualities  of  exclusive  peculiarity,  of  which  the 
owners  of  this  spring  possess  the  only  source,  and  which  can 
be  had  only  from  them.  Still  another  all^ation  is  that  this 
water  when  bottled  preserves  all  of  its  qualities,  and  that  it 
has  from  1825  on,  become  an  extensive  article  of  commerce 
of  much  profit  to  the  proprietors,  and  is  sought  for  in  the 
market  by  these  names. 

If  this  water  was  an  artificial  compound  of  worth,  of  such 
fiime  as  to  be  in  public  demand,  and  its  ingredients  and  the 
proportion  of  their  admixture  were  the  result  of  the  study, 
information  and  skill  of  the  owner,  and  known  only  to  him, 
an  imitation  of  any  proper  symbol  by  which  he  guaranteed  to 
the  purchaser  the  verity  and  origin  of  the  compound,  would 
be  a  violation  of  the  rights  of  both.  And  why?  For  that 
the  purchaser  has  a  right  to  have  the  very  thing  which  he 
seeks,  and  the  owner  has  the  right  that  the  very  thing  sought 
shall  be  sold  at  his  profit.  It  does  not  alter  this  right  that 
the  compound  held  for  sale  and  sought  for  is  made  by  nature 
and  not  by  art.  The  owner  of  its  sole  place  of  productiqn 
is  the  exclusive  owner-  of  it  in  the  last  case  as  in  the  first* 
And  in  the  last  case,  as  in  the  first,  the  buyer  seeks  that  very 
thing.  And  both  have  the  right  that  the  truthful  symbol  or 
device  which  tells  of  the  genuineness  of  its  origin  shall  not 
be  imitated  with  intent  or  effect  to  deceive.  It  is  the  peculi- 
arity of  the  article,  its  merit  which  is  individual  and  exclusive, 
which  attracts  the  buyer.  It  is  the  sole  power,  from  having 
sole  control  of  the  place  of  origin,  to  frimish  this  peculiarity, 
which  is  the  advantage  of  the  owner,  and  is  his  property  of 
value.    The  trade  mark  adopted  is  the  indication  to  the  first 
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of  where  he  may  feed  his  desire,  and  the  protection  to  the 
last  that  he  shall  keep  the  profit  of  being  the  one  who  does 
feed  it. 

It  is  true  that  in  most  of  the  cases  which  have  been  the 
occasion  of  the  rules  laid  down  on  this  subject,  the  article  in 
question  has  been  artificial.  But  it  will  be  difficult  to  show 
a  reason  for  any  of  these  rnles,  which  does  not  apply  to  the 
proprietorship  of  a  unique  product  of  nature,  as  well  as  to 
that  of  a  unique  product  of  art.  If,  as  has  been  said,  the 
origin  of  the  right  to  a  trade  mark  is  in  the  sentiment  of 
natural  equity,  that  within  certain  limits,  imposed  by  law  for 
the  benefit  of  society  at  large,  every  one  should  enjoy  an 
exclusive  profit  in  the  result  of  his  powers  of  invention,  inge- 
nuity or  skill :  that  sentiment  is  as  well  invoked  to  protect 
every  one  in  the  enjoyment  and  profitable  use  of  the  property 
in  a  peculiar  natural  product  which  he  has  acquired  with  the 
avails  of  his  industry,  sagacity  and  enterprise.  Sometimes 
it  is  said  that  the  essence  of  the  injury  is  iraud  upon  the 
owner,  be  he  the  owner  who  alone  can  make,  or  the  ownei 
who  alone  can  sell,  a  specific  article  artificial.  It  is  as  much 
a  fraud  to  injure  the  owner  who  has  and  sells  a  specific  arti- 
cle, whose  natural  source  is  his  alone.  The  court  interferes 
to  protect  the  plaintiff  who  has  an  exclusive  right  to  use  any 
particular  mark  or  symbol  in  connection  with  the  sale  of  some 
commodity.  It  is  because  it  is  his  property  for  the  purpose 
of  such  application.  For  the  benefit  of  the  vendor  the  appli- 
cation of  the  mark  or  symbol  may  be  as  well  to  a  vendible 
commodity  natural  as  to  one  artificial ;  and  thus  the  vendor 
of  the  one  equally  with  the  vendor  of  the  other  have  a  right 
in  his  mark.  In  TTie  Amoslceag  Manuf.  Co,  v.  Spear  (in 
2  Sandf.  599),  it  is  said  that  "  every  merchant  for  whom  goods 
are  manufactured  has  an  unquestionable  right  to  distinguish 
the  goods  he  sells  by  a  peculiar  mark  or  device."  He  has 
used  his  capital  to  buy  the  exclusive  right  to  vend  for  his  own 
profit  the  peculiar  product  of  another's  skill.  He  has  devoted 
and  is  giving  his  time,  energy,  and  sagacity  to  extending  the 
sale  of  it,  with  the  hope  and  expectation  of  that  profit.  No 
Hani>— Vol.  VL     88 
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reason  presents  itself  why  he  is  entitled  to  protection  in  the 
exclusive  use  of  the  symbol  which  designates  that  product 
of  another's  skill,  more  than  one  who  with  equal  capital, 
energy  and  sagacity,  has  purchased  the  sole  place  of  origin 
of  a  peculiar  product  of  nature,  and  is  engaged  in  the  sale  of 
it  for  profit.    Both  are  so  entitled. 

It  is  held  that  the  right  of  property  in  a  trade-mark  can  be 
said  to  exist  only,  and  can  be  tested  ftnljy  by  its  violation. 
But  its  violation  is  when  one  adopts  or  imitates,  and  applies 
to  an  article  of  his  manufacture,  the  name  or  mark  previously 
used  by  another  as  a  designation  for  his  productiou.  The 
wrong  done  is  the  sale  by  the  first  of  his  goods  as  and  for 
the  goods  of  the  last.  The  violation  and  the  wrong  are  the 
same,  whether  the  commodity  is  one  which  the  hand  of  man 
has  made,  or  which  nature  has  put  into  the  hand  of  man. 
Certainly  so,  if  into  the  hand  of  but  one  man  has  it  been  put. 
It  is  a  n^atter  of  property,  and  the  profitable  use  of  property. 
If  one  use  tlie  name  of  another  for  the  purpose  of  securing 
to  himself  in  the  disposition  of  property  advantages  which 
belong  to  that  other,  the  fraud  is  complete,  and  the  remedy 
ought  to  be  complete.  {The  Collins  Company  v.  CoAeriy 
3  Ejiy  and  Johns,  428.)  It  cannot  make  a  difference,  if 
the  property  comes  by  the  purchase  of  its  sole  place  of 
natural  origin,  or  by  the  possession  of  the  sole  power 
of  producing  it  by  human  eflfort  And  in  accordance  with 
these  views  are  the  following  authorities,  in  which  the 
commodity  in  question  was  a  simple  native  product,  unal- 
tered by  any  process  of  art  in  the  inherent  quality  infused 
by  nature,  which  made  it  desirable  to  buy  and  profitable 
to  sell.  {Seioso  v.  Provezende^  Law  Rep ,  1  Chy.  App. 
192;  Nevyman  y.  Alvord^  49  Barb.,  697;  Dixon  Co.  v.  Cfug- 
genheim^  2  Brewster  [Penn.],  335.) 

The  first  two  cases  further  resemble  the  one  before  us,  in 
that  the  proprietor  of  the  commodity  was  the  owner  of  the 
place  of  its  product,  and  the  name  of  that  place  was  a  promi- 
nent and  controlling  part  of  the  trade-mark. 
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In  Zee  v.  ITaley  (39  Law  Jour.  Cliy.  284 ;  S.  C.  Law  Rep, 
5  Chy.  App.  155),  the  plaintiffs  were  dealers  in  coal,  not 
claiming  that  they  had  an  article  of  specific  and  peculiar 
merit,  but  only  that  by  their  care  and  attention  to  business, 
they  had  secured  and  attached  a  set  of  customers  who  dealt 
with  and  knew  them  by  the  business,  style  and  address  which 
the  defendant  had  copied.  The  article  dealt  in  was  a  natural 
product,  in  the  general  reach  of  all  dealers,  acquiring  no  merit 
from  the  manipulation  of  it  by  the  plaintifib  ;  and  strictly  the 
authority  in  this  connection  goes  only  to  the  effect  that  the 
good  will  of  a  business  represented  by  a  particular  style  of 
address,  may  be  protected  from  the  interference  of  an  imita- 
tion of  that  address.  Even  in  that  view  it  would  be  applica- 
ble to  the  case  at  hand.  But  we  prefer  to  place  our  decision 
distinctly  upon  an  affirmative  answer  to  the  first  question 
above  stated. 

These  names  of  "  Congress  "Water  "  and  "  C<Aigress  Spring 
Water,"  have,  as  the  complaint  alleges,  ever  since  1825  been 
used  and  enjoyed  by  the  proprietors  of  this  spring  in  reference 
to  it  and  its  waters  exclusive  of  all  other  persons ;  and  upon  the 
bottles  containing  the  water,  upon  the  corks  of  the  bottles,  and 
upon  the  boxes  in  which  the  bottles  are  packed  for  transporta- 
tion, have  the  successive  proprietors,  from  that  time  down,  used 
a  form  but  slightly  varying  of  words  and  letters  as  proprietary 
marks  denoting  the  contents  thereof,  and  under  the  use  of 
these  marks  traffic  and  sale  thereof  has  become  profitable, 
yielding  a  handsome  revenue.  Keeping  in  mind  the  facts 
established  for  the  purposes  of  this  case  by  the  allegations  of 
the  complaint,  that  there  is  but  one  Congress  spring,  and  but 
that  one  spring  from  which  does  flow  Congress  water,  exclu- 
sively possessed  of  these  peculiar  curative  medicinal  qualities; 
and  there  can  be  no  question  but  that  these  proprietary 
marks,  adopted  and  used  by  the  plaintiffs  and  their  prede- 
cessors, do  indicate  the  tiue  origin  and  ownership  of  this 
water,  and  that  they  have  been,  and 'are  now  appropriated, 
as  designating  the  true  origin  and  ownership  of  the  article  to 
which  they  are  affixed.    And  whatever  may  be  the  counter 
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allegations  of  the  defendant's  answer,  and  whatever  it  may  be 
in  their  power  to  show  upon  the  trial  of  an  issae,  the  fact  as 
presented  to  ns  by  the  complaint  is,  that  of  the  numerous 
other  mineral  springs  at  Saratoga,  none  of  them  possess  the 
peculiar  curative  properties  of  that  owned  by  the  plaintiffs, 
nor  was  any  of  them  ever  called  by  the  name  of  Congress 
spring,  or  the  waters  thereof  called  Congress  water,  so  that 
none  other  than  the  plaintiffs  may  use  the  proprietary  mark^ 
adopted  by  them,  upon  any  article  of  water  but  theirs  with 
equal  truth,  nor  has  any  an  equal  right  to  employ  these  marks. 
These  marks  designate  the  name  of  the  water  to  which  they 
are  applied ;  they  designate  not  only  its  general,  but  its 
peculiar  distinctive  and  popular  quality ;  and  they  designate 
its  origin,  ownership  and  place  of  product.  Not  merely  that 
it  comes  from  Saratoga,  and  is  of  a  general  character  com- 
mon to  all  the  waters  of  that  place,  but  that  it  has  a  specific 
and  individual  character  and  quality  belongirg  alone  to  this 
spring,  and  which  has  its  origin  nowhere  else. 

By  the  application  of  capital,  business  sagacity  and  enter- 
prise, this  spring  and  its  product  have  become  extensively 
known  and  favorably  received.  That  product  is  sought  after 
and  received  by  this  name.  It  is  not  to  trust  to  our  common 
apprehension  of  things  to  believe  that  one  who  wishes  for  the 
medicinal  water  which  he  has  used  before,  or  heard  of,  as 
coming  from  the  Congress  spring  at  Saratoga,  does  not  mean 
that  specific  water  when  he  inquires  for  it  by  its  specific  name. 
And  it  is  this  name,  the  trade-mark  of  the  plaintiffs,  which  is 
the  short  phrase  between  buyer  and  seller  which  indicates  the 
wish  to  buy  and  the  power  to  sell  water  from  that  origin,  that 
place,  of  that  ownership.  This  phrase,  this  device,  is  the 
trade-mark  of  the  plaintiffs,  and  is  of  value  to  them,  as  thus 
designating  at  once  this  their  own  particular  article  of  sale, 
and  guaranteeing  the  verity  of  its  origin.  They  have  the 
right  to  be  protected  in  its  exclusive  use,  for  under  the  facts 
as  shown  by  complaint  none  other  can  use  it  with  equal  truth, 
and  none  other  has  equal  right  to  employ  it  for  the  same 
purpose. 
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annexed  to  the  contiplaint  tend  to  Bhow  that 
TQ  using  marks  and  inscriptions  which  do 
y  respects  those  previously  adopted  by  the 
plaiiii,.  r  predecessors,  and  which  in  some  respect 

are  an  imitivv  ot  warranted  by  anything  presented  to  us 

on  the  argument  o*  appearing  in  the  papers.  The  complaint 
shows  the  intent  of  the  defendants  to  deceive  the  jpublic  by 
certain  marks  and  inscriptions  of  a  fbrm  similar  to  those  of 
the  plaintiffs,  and  to  induce  the  belief  by  it  that  the  article 
sold  by  the  defendants  is  the  same  article  sold  by  the  plain- 
tiffs, and  that  they  are  selling  the  same  to  persons  wishing  to 
buy  it,  as  the  original  Congress  water,  from  the  Congress 
spring  of  the  plaintiffs,  to  the  damage  of  the  plaintiffs.  It  is 
not  necessary  for  us  to  examine  closely  the  allegations.  This 
is  not  a  question  as  to  the  continuance  of  an  injunction  order 
restraining  the  defendants,  but  one  whether  the  plaintiffs  shall 
be  allowed  to  make  proof  upon  the  issues  raised  by  the  plead- 
ings. We  think  the  allegations  for  the  complaint  sufficient 
for  that  purpose. 

A  motion  to  dismiss  a  complaint,  for  that  it  does  not  allege 
&ct8  sufficient  to  show  a  cause  of  action,  is  in  the  nature  of  a 
demurrer  ore  tenu8  .  And  in  that  view  we  think  the  com- 
plaint avers  sufficient  &cts  to  show  a  cause  of  action  and  to 
permit  the  plaintiffs  to  make  their  proofe. 

It  is  insisted  by  the  learned  counsel  for  the  respondents  that 
the  complaint  avers  no  fact  which  shows  that  the  appellants 
acquired  the  right  to  use  the  marks  and  emblems  of  their  prede- 
cessors. The  complaint  avers  that  the  appellants  purchased 
the  spring.  It  does  not,  by  any  distinct  and  special  allegation, 
aver  that  they  bought  the  business,  or  the  good-will,  or  the 
right  to  use  any  particular  marks  or  inscriptions,  or  any  of  the 
chattel  property  connected  with  or  used  in  the  business.  The 
averment  that  the  different  proprietors  have  been  in  the  habit 
of  repurchasing  the  bottles  from  consumers  of  the  waters  and 
refilling  them,  and  selling  them  again  thus  refilled,  does  not 
come  up  to  such  an  allegation.  But  the  complaint  does  aver 
that  the  spring  was  sold  to  the  plaintiffs  in  1865,  and  shows 
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what  were,  from  that  time,  the  marks  and  words  with  which 
they  sold.  And,  for  the  trade-mark  thus  adopted,  they  have 
the  right  to  ask  protection.  It  avers  matter  which,  if  proven, 
tends  to  establish  an  interference  on  the  part  of  the  defendants 
with  this  trade-mark ;  so  that,  if  the  right  to  use  the  trade- 
mark of  the  first  and  intermediate  proprietors  and  vendors  of 
the  water  from  this  spring  is  not  established,  the  plainti&  may 
be  able  to  establish  such  an  imitation  of  the  marks  and  devices 
which  they  have  adopted  as  calls  for  the  interference  of  the 
court.  A  property  in  trade-mark  may  be  obtained  by  transfer 
from  him  who  has  made  the  primary  acquisition ;  though  it  is 
essential  that  the  transferee  should  be  possessed  of  the  right 
either  to  manufsicture  or  sell  the  merchandise  to  which  the 
trade-mark  has  been  attached.  (Upton  on  Trade-marks,  52.) 
And  it  may  also  pass,  by  operation  of  law,  to  any  one  who,  at 
the  same  time,  takes  that  right.  {Dixon  Co.  v.  Ghuggenhei/nh^ 
9upra;  and  see  Brooks  v.  Oihson^  34  Beavan,  566.) 

The  plaintiffs  purchased  of  the  former  proprietors  the  spring. 
They  took  the  whole  property  in  it.  They  thus  obtained  that 
which  was  the  prime  value  of  it ;  the  exclusive  right  to  preserve 
its  water  in  bottles,  as  an  article  of  merchandise,  and  the 
exclusive  right  to  sell  it  when  bottled.  Thus  they  acquired 
the  business  of  their  predecessors;  for,  the  plaintiffs  owning 
the  spring,  no  one  else  could  carry  on  the  business.  And, 
under  the  rules  above  stated,  they  acquired,  by  assignment  or 
operation  of  law,  the  right  to  the  trade  mark  before  that,  in 
use  to  designate  the  article  upon  which  this  business  was  car- 
ried on.    (See,  also,  HaU  v.  Burrows^  10  Jur.,  IS.  S.,  55.) 

"We  are,  therefore,  of  the  opinion  that  the  plaintifis  should 
have  been  allowed  to  adduce  proofs  in  substantiation  of  tke 
averments  of  their  complaint. 

It  follows,  that  the  judgment  of  the  court  below  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  the  judges  concurring,  judgment  reversed. 
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Obbib  Whttnet,  Eespondent,  v.  The  National  Bank  of 

Potsdam,  Appellant. 

The  plaintiff  purchased  from  the  defendant  the  supposed  note  of  W.,  giving 
his  own  in  exchange.  In  an  action  brought  by  him  against  W.,  upon 
the  purchased  note,  judgment  went  against  him  for  costs,  it  being  found 
that  the  signature  was  a  forgeiy.  The  plaintiff,  being  sued  upon  his 
own  note  by  the  hold^  to  whom  the  defendant  had  transferred  it, 
defended  on  the  grgr"  *  want  of  consideration,  and  judgment  went 
against  him  for  th/  of  the  note    and  costs.     In  his  action 

against  the  defend^  \at  he  could  recover,  together  with  the 

amount  paid  by  him  ii^  i  of  his  note,  the  costs  of  his  unsuo- 

oessftd  action  against  W.  \  the  defendant  had  notice),  but  not 

the  costs  of  his  unsuccessful  u,  upon  his  own  note. 

(Argued  March  81 ;  decided  Aprif\   ^71.) 

X 

Appeal  from  the  late  General  Term  of  the  Supreme  Comt 
in  the  Fourth  judicial  district. 

The  action  was  to  recover  the  amount  paid  in  satisfaction 
of  a  promissory  note  given  by  the  plaintiff  to  the  defendant, 
as  alleged,  and  as  the  jury  have  found,  upon  the  purchase  of 
a  note  made  by  one  Joseph  Whitney,  and  purporting  to  have 
been  indorsed  by  one  Daniel  Whitney,  and  the  costs  of  the 
prosecution  and  defence  of  a  suit  upon  the  plaintiff's  note, 
which  was  transferred  by  the  defendant  before  due,  and  upon 
which  a  judgment  was  recovered  against  the  plaintiff,  and 
also  the  costs  of  an  unsuccessful  action  against  Daniel  Whit- 
ney upon  his  indorsement,  in  which  the  plaintiff  was  defeated 
for  the  reason  that  the  indorsement  proved  to  be  a  forgery. 
The  plaintiff  had*  judgment  upon  the  verdict  of  the  jury  for 
the  whole  amount  claimed,  which  judgment  was  affirmed  at 
General  Term,  and  the  defendant  has  appealed  to  this  court. 


W.  H.  Swoage^  for  the  appellant 

C,  0.  Tappcm^  for  the  respondent. 

Allen,  J.    Two  questions  of  fact  were  litigated  upon  the 
trial,  and  were  submitted  to  and  passed  upon  by  the  jury : 
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1.  Whether  the  plaintiflF,  upon  the  occasion  of  giving  his  note 
to  the  defendant,  which  he  was  subsequently  compelled  to  pay, 
purchased  and  took  title  to  the  note  purporting  to  have  been 
indorsed  by  Daniel  Whitney,  or  whether  he  gave  his  note  in 
payment  and  satisfaction  of  that  note ;  and,  2.  Whether  the 
indorsement  of  Daniel  Whitney  was  genuine  or  a  forgery. 

These  questions  were  distinctly  submitted  to  the  jury,  and 
they  have  found  both  in  favor  of  the  plaintiff,  that  is,  that  the 
indorsement  was  forged,  and  that  the  plaintiff  did  purchase 
and  take  title  to  the  note,  and  did  not  pay  and  satisfy  the 
same.  Both  parties  acting  in  good  faith,  and  supposing  the 
indorsement  to  be  genuine,  the  plaintiff  was  entitled,  upon 
these  facts,  to  recover  the  amount  paid  upon  the  purchase, 
with  the  interest  thereon.  (Serrick  v.  Whitney,  15  Johns., 
240 ;  Canal  Bank  v.  Bank  of  Albany y  1  Hill,  287 ;  Coolidge 
V.  Brigham,  6  Mete,  68.)  The  plaintiff  gave  the  defendant, 
in  payment  for  the  purchased  note,  his  own  note,  payable  in 
sixty  days,  which  note,  before  maturity,  was  transferred  in  the 
ordinary  course  of  business,  and  for  value.  The  note  being 
dishonored,  an  action  was  brought  thereon  by  the  holder, 
which  was  defended  by  the  present  plaintiff,  and  a  recovery 
had  against  him ;  and,  under  an  objection  and  an  exception 
properly  taken,  he  was  permitted  to  recover  in  this  action,  as 
well  the  costs  included  in  that  judgment  against  him,  as  the 
costs  and  expenses  incurred  in  the  defence.  For  this,  there  is 
no  authority ;  and  it  cannot  be  sustained  upon  principle.  He 
defended  the  action  for  his  own  benefit,  and  took  the  chances 
of  the  experiment  to  impeach  the  title  of  the  holder,  so  as  to 
make  the  want  of  consideration  a  defence ;  and,  &iling,  he 
cannot  charge  the  expense  of  the  litigation  upon  the  defendant. 
These  costs  were  not  a  necessary  result  of  the  breach  of  war- 
ranty of  the  genuineness  of  the  note  transferred.  The  dama- 
ges that  may  be  recovered  in  an  action  upon  a  warranty  are 
those,  and  only  those,  that  are  incident  to,  and  result  from, 
the  breach  of  the  warranty. 

The  defendants  had  transferred  the  note,  and  payment  to 
the  holder  would  have  given  the  plaintiff  his  action,  and  he 
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ahould  have  paid  it  and  taken  his  remedy  over  against  the 
defendant  The  costs  of  that  action  were  not  the  resnlt  or  a 
consequence  of  the  breach  of  the  defendant's  contract  of  war- 
ranty, but  of  the  plaintiff's  default  in  the  performance  of  his 
own  contract  to  pay  his  note  to  the  holder.  These  costs 
shoxdd  have  been  disallowed. 

The  costs  of  the  action  against  the  indorser  upon  the  forged 
indorsement,  and  which  were  made  and  incurred  in  the 
attempt  to  establish  the  genuineness  of  the  note  which  the 
defendant  had  transferred  as  genuine,  and  warranted  as  such, 
are  upon  a  different  footing.  There  was  no  question  made 
upon  the  trial  as  to  the  good  faith  of  that  action  or  that  it  was 
ocdlusive,  and  although  the  judgment  was  not  treated  upon 
the  trial  as  evidence  of  the  forgery,  it  probably  might  have 
been  accepted  as  conclusive  evidence  of  that  fact,  the  defend- 
ant having  had  notice  of  the  action  and  an  opportimity  to 
take  part  in  its  prosecution.  But  evidence  was  given  on  both 
sides  as  to  the  genuineness  of  the  indorsement  and  the  ques- 
tion submitted  to  the  jury  as  an  open  question.  The  case 
shows  that  the  defendant  claimed  and  earnestly  insisted  at  all* 
tunes  that  the  indorsement  was  genuine  and  the  note  valid 
against  all  the  parties  to  it,  and  claimed  that,  if  there  was 
to  be  any  litigation,  it  must  be  between  the  plaintiff  and 
Daniel  Whitney,  whose  name  was  upon  the  note  as  indorser. 
There  is  nothing  to  distinguish  this  case  from  Delaware  Bank 
V.  Jan^via  (20  N.  Y.,  226),  or  take  it  out  of  the  ordinary  rule 
applicable  to  cases  similarly  circumstanced.  Whether  the 
transferee  of  a  note  is  bound  to  bring  an  action  and  have  an 
adjudication  as  to  its  validity  before  he  can  recover  of  the 
transferor  upon  the  implied  warranty  of  its  validity  may  be 
doubtful,  but  that  he  is  at  liberty  to  do  so,  and  if  defeated  may 
recover  the  costs  incurred  by  him  from  his  assignee,  is  well 
settled.  The  plaintiff  is  entitled  to  the  benefit  of  this  rule. 
There  should  be  deducted  from  the  recovery  the  amount 
included  therein  for  the  costs  in  the  action  upon  the  plaintiff's 
note.  The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event,  unless  the  plaintiff  remits  from 

Hani>— Vol.  VL        89 


306 


Mygatt  v.  Wilcox. 


[April, 


Statement  of  case. 


the  recoveiy  $344.19  as  of  the  date  of  the  verdict,  and  in  case 
that  snm  is  deducted  the  judgment  shoald  be  affirmed  for  the 
balance  without  costs  to  either  party  upon  this  appeal 

Grover,  Peckham,  Folgeb  and  Andrews,  JJ.,  concur. 

Grover,  J.,  was  also  inclined  to  the  opinion  that  the  costs 
of  the  plaintiff's  suit  on  the  indorsement  should  be  deducted. 

Chief  judge  did  not  hear  the  argument. 

Judgment  according  to  the  opinion  of  Allen,  J. 
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Henry  E.  Mygatt,  Kespondent,  v.  Ltjoinda  Wiloox  and 

another,  Appellants. 

The  statute  of  limitations  does  not  begin  to  run  upon  the  claim  of  an  9ttor> 
ney  for  services  and  disbursements  until  the  tennination  of  the  proceed- 
ing in  which  they  were  rendered  and  disbursed,  where  his  employment 
was  to  conduct  such  proceeding  to  its  termination. 

Executors  and  administrators  are  personally  liable  for  the  services  of  an 
attorney  on  their  final  accounting,  rendered  upon  their  retainer. 

Administrators,  who  retain  an  attorney  to  attend  for  them  in  proceedings 
against  them  on  a  final  accounting  before  the  surrogate,  are  jointly  liable 
to  such  attorney,  although  their  interests  upon  a  distribution  are  different. 

Interest  is  recoverable  upon  an  attorney's  account  from  the  time  it  is  ren- 
dered to  the  client. 

(Submitted  March  29th,  and  decided  April  11th,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  sixth  judicial  district,  affirming  a  judg- 
ment for  the  plaintiff  upon  the  report  of  a  referee. 

This  was  an  action  brought  by  the  plaintiff,  for  profes- 
sional services  rendered,  and  disbursements  as  an  attor- 
ney and  counselor-at-law,  for  the  defendants.  The  answers 
were  a  general  denial,  and  the  statute  of  limitations.  The 
defendant,  Lucinda  Wilcox,  further  answered  that  the  plain- 
tiff agreed  that  she  should  not  be  personally  liable  for  services 
and  disbursements,  but  that  the  plaintiff  would  look  to  and 
depend  solely  upon  the  estate  of  "Whitman  Wilcox,  Jr., 
deceased. 
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The  defendants  and  one  Elisha  B.  Smith  were  the  admin- 
istratrix and  administrators  of  said  Whitman  Wilcox,  Jr., 
deceased.  The  plaintiff  was  employed  in  November,  1852, 
by  the  defendants,  as  their  attorney  and  counsel  in  the  Sur- 
rogate's Court  of  the  county  of  Chenango,  and  before  an 
auditor  appointed  by  the  surrogate,  and  also  in  the  Supreme 
Court,  and  in  the  County  Court  of  Chenango,  and  continued 
in  the  employment  of  the  defendants,  as  said  attorney  and 
counsel,  from  November,  1852,  until  the  26th  day  of  Febru- 
ary, 1866. 

The  proceedings  in  the  Surrogate's  Court  were  upon  the 
final  accounting  and  settlement  of  the  said  administratrix 
and  administrators,  requiring  a  large  amount  of  time  and 
attention  during  the  years  1852  to  1855,  in  that  court, 
and  before  the  auditor;  which  services  in  court  were  all 
rendered  at  places  at  distances  from  the  residence  of  the 
plaintiff.  Services  were  also  rendered  on  appeal  in  the 
Supreme  Court,  during  the  years  1856  and  1857.  In  Jan- 
uary, 1858,  the  General  Term  reversed  the  decree  of  the  sur- 
rogate, when  the  whole  case  was  ordered  to  be  reheard  by 
the  surrogate  of  Chenango.  On  the  26th  of  February,  1866, 
the  proceedings  in  Surrogate's  Court  were  settled  by  the 
parties,  and    ended.      This    action  was    brought  May    2d, 

186T. 

The  plaintiff  was  employed  by  the  defendants  in  the 
County  Court,  on  a  motion  to  issue  an  execution  against 
Elisha  B.  Smith.  A  reference  was  ordered  therein,  in  April, 
1857,  which  reference  was  never  executed,  but  the  claim  was 
settled  by  the  parties,  with  their  other  matters  in  controversy, 
on  the  26th  of  February,  1866. 

The  referee  finds  that  the  plaintiff  was  employed  at  the 
time  aforesaid  by  the  defendants,  ^^  to  conduct  the  proceed- 
ings in  the  Surrogate's  Court  to  their  termination,  and  to  take 
charge  of  their  interests  in  the  estate  of  the  Whitman  Wil- 
cox, Jr.,  deceased,"  and  that  said  proceedings  and  interests 
were  not  settled  or  terminated  until  the  26th  day  of  Febru- 
ary, 1866. 
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The  reasonablenees  of  the  plaintiff's  charges  was  not  eon- 
tested. 

There  was  a  report  for  the  plaintiff,  with  interest  npon  the 
several  disbursements  from  the  time  they  accrued,  and  with 
interest  upon  the  allowances  for  professional  services  from 
the  settlement  of  the  26th  day  of  February,  1866 

The  defendants  severally  filed  exceptions  to  the  decision  of 
the  referee. 

On  appeal,  the  General  Term  reversed  the  judgment 
entered  upon  the  report  of  the  referee,  unless  the  plaintiff 
should  stipulate  to  remit  $281.33  from  the  judgment  at  its 
date,  so  as  to  leave  the  judgment  for  damages  $2,090,  besides 
cost,  in  which  case  said  judgment  to  be  affirmed,  without 
costs  of  the  appeal  to  either  party. 

The  plaintiff  served  the  stipulation  remitting  said  $281.33 
from  the  judgment  at  its  date,  and  perfected  judgment 
on  said  appeal  for  $2,090  damages,  and  the  costs  in  the  court 
below. 

From  that  judgm^t  this  appeal  was  taken  by  the  defend- 
ants. 

D.  L.  FoUeU  and  laaac  8.  Newton^  for  the  appellants. 

Henry  R.  Mygattj  in  person. 

Gboves,  J.  It  was  conceded  by  the  appellants,  upon  the 
trial,  that  the  services  of  the  respondent  were  reasonably 
worth  the  amount  charged  by  him  therefor.  The  questions 
raised  by  the  exceptions  are,  whether  the  demand  was  barred 
by  the  statute  of  limitations ;  second,  whether  the  appellants 
were  liable  therefor  personally  or  only  in  their  representative 
capacity ;  and  third,  if  personally  liable,  whether  they  were 
so  jointly.  The  demand  of  the  respondent  was  not,  nor  any 
part  thereof,  barred  by  the  statute,  although  more  than  six 
years  had  elapsed  after  the  respondent  was  employed  by  the 
appellants  as  their  attorney  and  counsel  to  attend  to  the 
proceeding  instituted  against  them  in  the  Surrogate's  Court, 
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and  to  the  appeal  taken  from  the  decree  rendered  by  the  snr- 
rogate  to  the  Supreme  Court,  and  after  such  decree  had  been 
reversed  by  the  Supreme  Court,  and  a  rehearing  ordered  by  the 
surrogate.  The  statute  did  not  begin  to  run  upon  the  demand 
for  these  services,  and  disbursements  paid  by  the  respon- 
dent, until  the  termination  of  the.  proceeding  before  the 
surrogate,  by  the  settlement  made  by  the  parties.  This 
results  from  the  nature  of  the  employment  of  the  respondent 
by  the  appellants,  which  was  to  attend  to  the  proceeding  from 
the  time  of  his  retainer  until  its  final  determination,  unless 
sooner  terminated  by  the  act  of  one  of  the  parties.  (3  Par- 
sons on  Contracts,  93;  11  Eng.  Law  &  Eq.,  587;  4  Binney, 
339 ;  Whitehead  v.  Lard,  7  Exchequer,  691 ;  Angel  on  Limi- 
tations, §  120 ;  Ball  v.  Woody  9  Gray,  60.)  Adams  v.  7%e 
Fort  Plain  Bank  (36  N.  T.,  255),  cited  by  the  counsel  for 
the  appellants,  so  far  from  conflicting  with  this  rule,  really 
sanctions  it.  The  ground  upon  which  it  was  held  in  that 
case  that  certain  portions  of  the  plaintiff's  demand  were  barred 
by  the  statute,  was  that  the  suits  in  which  the  services  were 
rendered  had  been  finally  determined  more  than  six  years 
prior  to  the  commencement  of  the  action,  and  that  the  statute 
commenced  running  upon  the  services  in  each  suit  upon  its 
termination,  although  the  plaintiff  had  been  employed  in 
other  suits  by  the  defendant,  which  were  pending  and  not 
terminated  until  within  the  six  years.  The  appellants  were 
personally  liable  to  the  respondent  for  his  services,  although 
the  proceeding  in  which  he  was  employed  by  them  was  insti- 
tuted against  them  as  administrators.  The  services  were  ren- 
dered at  their  request,  and  there  was  no  pretence  that  the 
respondent  agreed  to  look  to  the  estate  represented  by  them 
for  payment  therefor,  or  that  they  undertook  to  make  the 
estate  liable  to  him,  if,  indeed,  they  had  power  to  make  it 
liable  to  him  therefor.  A  party  who  employs  an  attorney  is 
personally  liable  to  him  for  his  services,  although  acting  as  a 
trustee  or  in  a  representative  capacity  in  the  business  in  which 
he  employs  him.  {Bowman  v.  TaUman^  2  Eobertson,  385, 
and  authorities  cited.)    The  appellants  were  liable  jointly. 
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They  were  joint  parties  to  the  proceedings  in  which  the  ser- 
vices were  rendered,  and  jointly  retained  the  plaintiff.  The 
fact  that  their  interests  upon  a  distribution  of  the  estate  were 
different  was  wholly  immaterial.  The  plaintiff  was  entitled 
to  recover  interest  upon  his  account,  after  it  was  rendered  to 
the  appellants.  Then  it  should  have  been  paid.  {Adams  v. 
The  Fort  Plain  Ba/nk^  supra.)  It  appears  that  the  referee 
made  a  mistake  of  $200  in  footing  the  account  of  the  respond- 
ent for  services,  in  his  favor.  This  mistake  was  for  the  first 
time  pointed  out  by  the  counsel  for  the  appellants  in  this 
court.  It  may  well  be  doubted  whether  the  exception  taken 
to  the  report  of  the  referee  was  sufficiently  specific  to  make 
the  error  available  in  this  court ;  but  without  considering 
this  point,  as  the  respondent  has  by  stipulation  consented  to 
its  correction,  the  judgment  must  be  modified  by  reducing 
the  amount  $200,  and  the  interest  allowed  thereon  by  the 
^1  referee,  and,  as  so  modified,  affirmed,  with  costs. 


In  the  matter  of  the  Hasmont  Fire  and  Marinb  Insttr- 

ANOE  Company. 

An  order  haying  been  granted  by  the  Supreme  Ck)art,  under  section  56 
of  the  article  two  of  the  Revised  Stiitutes  in  reference  to  proceedings 
against  corporations  in  equity  (2  R  8.,  466),  requiring  all  the  creditors 
of  a  corporation  to  exhibit  their  claims,  and  become  parties  to  the  suit, 
within  six  months  from  the  first  publication  thereof,  or  in  default  thereof 
be  precluded  from  distribution  — Held,  that,  at  the  expiration  of  the  time 
fixed,  a  creditor,  who  had  failed  to  present  his  claim,  was  wholly  excluded 
from  any  share  in  the  assets,  and  this  although  he  had  delivered  an 
account  of  his  claim  in  accordance  with  section  81  of  article  8  of  the 
same  title  (2  R.  8.,  471)  before  the  second  dividend. 

(Argued  March  2l8t,  and  decided  AprU  11th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  district,  aflSrming  an  order  of  the  Special 
Term,  denying  the  prayer  of  the  appellant's  petition. 
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On  the  19th  day  of  February,  1866,  the  Harmony  Fire 
and  Marine  Insurance  Company,  which  was  a  New  York  cor- 
poration, issued  its  policy  for  $7,500  to  Wm.  McLoon,  insur- 
ing his  ship  "  Young  Mechanic"  for  a  voyage  from  Boston  to 
Hong  Kong.  In  the  course  of  her  voyage,  and  while  off  the 
coast  of  South  America,  the  ship  was  destroyed  by  fire,  on  or 
about  the  10th  April,  1866.  In  July  of  the  same  year,  the 
company  filed  a  bill  in  equity  in  the  Supreme  Court  of  Mas- 
sachusetts, alleging,  among  other  things,  that  the  loss  was 
caused  by  the  fraud  of  McLoon,  and  praying  that  he  be 
ordered  to  surrender  and  cancel  the  policy.  McLoon 
answered  the  bill  Issues  of  fact  were  framed,  submitted  to 
a  jury  and  determined  in  favor  of  McLoon,  whereupon  the 
court  dismissed  the  bill  with  costs,  at  the  October  term  1868. 

Pending  the  proceedings  in  equity,  McLoon  brought  his 
action  at  law  in  the  same  court  in  Apidl,  1868,  to  recover 
his  insurance  money.  In  this  action  the  company  appeared 
and  defended  by  the  same  attorney  who  represented  it  in  the 
proceeding  in  equity.  This  action  was  also  tried  before  a  jury, 
and  in  May,  1869,  McLoon  recovered  judgment  against  the 
company  for  $8,555.62.  Thereupon  execution  was  issued  on 
the  20th  day  of  May,  1869,  for  $8,596.44  and  interest  from 
May  15,  1869.  Failing  to  collect  anything  by  means  of  the 
execution  in  Boston,  where  it  was  issued,  the  plaintiff  sent  it 
to  New  York  about  the  1st  of  July,  1869.  He  then  learned 
that  the  property  of  the  company  was  in  the  hands  of 
receivers.  After  the  company  had  filed  its  bill  in  Boston 
but  before  the  action  at  law  was  there  commenced  against 
it,  on  the  14th  day  of  December,  1866,  T.  James  Glover 
and  Arthur  Leary  were  by  an  order  of  the  Supreme  Court 
of  this  State  appointed  receivers  of  the  property  of  the  com- 
pany, on  the  petition  of  a  stockholder  under  the  provisions  of 
original  sections  39,  40  and  41,  article  2,  title  4,  chapter  8, 
part  3  of  the  Revised  Statutes  (5th  ed.,  vol.  3,  p.  764); 
on  the  27th  day  of  October,  1868,  the  receivers  obtained  an 
order  of  this  court,  under  the  provision  of  original  section 
56  of  the  statute  above-mentioned,  requiring  all  creditors  to 
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exhibit  their  claims  and  become  parties  to  the  proceedings 
within  six  months  from  the  first  pablication  of  the  order, 
or  be  precluded  from  the  benefit  of  any  decree  that  might  be 
made  in  the  proceedings;  directing  the  pablication  of  the 
order  for  six  months  in  the  Journal  of  Commerce^  and  appoint- 
ing a  referee  for  the  purposes  of  the  order,  to  hear  and  determine 
claims  etc.  The  six  months  expired  on  the  18th  of  June, 
1869.  The  notice  given  in  pursuance  of  the  order  required 
creditors  to  exhibit  their  claims  on  or  before  June  23d,  1869. 
The  referee  made  his  report  June  29,  1869,  and  on  the  30th 
of  June  1869,  an  order  was  made  precluding  from  the  benefit 
of  any  decree  in  the  proceedings  all  creditors  who  had  not 
exhibited  their  claims  and  become  parties  to  the  proceedings 
according  to  the  directions  of  the  order  of  October  27,  1868. 
The  same  order  of  June  30,  1869,  which  thus  shut  out  all 
creditors  who  had  not  then  filed  their  claims  and  been  admit- 
ted as  parties,  directed  the  receivers  to  make  a  second  and 
final  dividend  of  twenty-eight  per  cent ;  a  dividend  of  twenty 
per  cent  having  been  previously  declared.  The  second  divi- 
dend was  by  the  receivers  made  payable  July  24, 1869.  All 
the  dividends  directed  were  paid,  excepting  a  sum  of  $69.19 
unclaimed,  and  the  liquidation  of  the  affairs  of  the  receiver- 
ship leave  a  surplus  sufScient  to  pay  upon  McLoon's  claim 
a  per  centage  equal  to  that  paid  as  dividends  to  other 
creditors. 

About  the  first  of  July  1869,  after  the  expiration  of  the  six 
months  allowed  by  the  order  of  October  27, 1868,  for  creditors 
to  come  in,  but  before  the  second  dividend,  McLoon's  claim 
was  presented  to  the  receivers,  who,  however,  refused  to  admit 
it  or  give  him  any  satisfaction  whatever. 

Thereupon  McLoon  petitioned  the  court,  praying  leave  to 
prove  his  claim  in  such  manner  as  the  court  should  direct,  and 
that  the  receivers  be  directed  to  pay  upon  it  the  same  per 
centage  as  had  been  paid  to  other  creditors,  and  that  he  have 
such  other  and  further  relief,  etc.  On  this  petition  the  court 
directed  the  receivers  and  referee  to  show  cause  wliy  the 
prayer  should  not  be  granted,  and  why  the  petitioner  should 
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not  be  allowed  to  come  in  and  prove  his  claim,  and  why  the 
receivers  should  not  pay  dividends  thereupon,  and  why  the 
petitioner  should  not  be  allowed  to  bring  his  action  against 
the  receivers  to  enforce  his  claim,  and  why  he  should  not  have 
such  other  and  further  relief,  etc.  On  the  return  of  the  order 
to  show  cause  the  court  denied  the  motion  of  the  petitioner, 
on  the  ground  that  ^^  the  statute  excludes  all  claimants  who 
do  not  present  their  claims  within  the  time  fixed  by  the 
second  notice.  The  statute  imposes  a  limitation  in  presenting 
claims  to  the  receiver,  and  disposes  of  the  fund  to  other  par- 
ties. If  claims  can  be  admitted  afterward,  the  receiver  is 
prevented  from  complying  with  the  statute  in  this  respect.*' 

The  court  at  the  same  time  intimated  that  it  would  exer^ 
cise  a  discretionary  power  in  favor  of  the  petitioner,  if  the 
statute  had  not  prevented  the  exercise  of  all  discretion. 

On  appeal  to  the  General  Term,  the  order  was  aflSrmed, 
and  thereupon  the  petitioner,  McLoon,  appealed  to  this  court. 

Thomas  C.  Hubbard^  for  the  appellant,  upon  the  point 
that  the  court  below  had  power  to  relieve  the  petitoner  and 
let  him  in,  notwithstanding  default,  cited  Jvdaon  v.  Hoseis 
Co.  (  9  Paige,  597,  600) ;  Matter  of  the  Oiiy  Bank  of  Buffalo 
(10  Paige,  378,  382) ;  RuaeeU  v.  Lane  (1  Barb.,  619,  623) ; 
Pratt  V.  Jiathbun  (7  Paige,  269) ;  Warner  v.  Hoffman  (4  Edw. 
(Ch.,  381,  389) ;  Gh^eig  v.  Som^erviUe  (1  Russ.  &  M.,  339) ; 
AngeU  v.  Haddon  (1  Madd.,  829) ;  Saahley  v.  Hogg  (11  Vee., 
602).  And  deciding  otherwise  was  error.  {Hall  v.  Emrrume^ 
9  Abb.  Pr.  R.,  N.  S.,  370 ;  Rmsea  v.  Gorm,  20  N.  Y.,  81.) 

Joseph  H.  Choatey  for  the  receivers. 

Gboveb,  J.  Section  56  (2  R.  S.,  466),  among  other  things, 
provides  that  the  court  may,  whenever  it  shall  appear  neces- 
sary or  proper,  order  notice  to  be  published  in  such  manner 
as  the  court  shall  direct,  requiring  all  the  creditors  of  such 
corporation  to  exhibit  their  claims  and  become  parties  to*  the 
suit  within  a  reasonable  time,  not  less  than  six  months  from 

Hand— Vol.  VI.    40 
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the  first  publication  of  such  order,  and  in  default  thereof  to 
'  be  precluded  fi'om  all  benefit  of  the  decree  which  shall  be 
made  in  such  suit,  and  from  any  distribution  which  shall  be 
made  under  such  decree.     Upon  the  hearing  of  the  petition 
of  the  appellant  by  the  Special  Term  it  was  shown  that  an 
order  pursuant  to  the  preceding  section,  requiring  creditors 
of  the  corporation  to  exhibit  their  claims,  had  been  made  by 
the  court  and  published  in  the  manner  required,  and  that  the 
time  thereby  fixed  for  creditors  to  present  their  claims  to  the 
receiver  had   expired  before  the    petitioner  presented  his 
demand.     This  requires  a  determination  whether  by  the  act 
it  was  intended  to  exclude  such  creditors  of  the  corporation  as 
fiiiled  to  present  their  claims  within  the  time  fixed  by  the 
order  &om  all  claim  upon  the  assets  in  the  hands  of  the 
receiver  and  distribute  such  assets  among  those  creditors  only 
who  presented  their  claims  within  the  time  limited  by  the  order. 
Upon  this  question  there  can  be  but  little  doubt.     It  would 
be  absurd  to  suppose  that  the  legislature  intend  to  confer 
power  upon  the  court  to  make  an  order  in  these  proceedings 
excluding  creditors  who  failed  to  comply  therewith  from  all 
participation  in  the  assets,  and  that  such  order  should  not 
have  such  effect  upon  creditors  so  failing.     It  is  quite  as  mani- 
fest that  the  intention  was  to  exclude  those  not  complying, 
as  though  the  statute  had  in  express  terms  declared  that  such 
creditors  should  be  excluded.    Were  the  section  under  consid- 
eration the  only  statutory  provision  having  a  bearing  upon  the 
question,  the  only  conclusion  must  be  that  the  appellant  was 
excluded,  and  his  petition  therefore  properly  denied.     But  it 
is  insisted  that  the  provisions  of  article  3,  for  the  distribution 
of  the  assets,  are  applicable,  although  the  proceedings  in  the 
present  case  were  instituted  under  article  2.     In  this  position 
I  think  the  counsel  is  correct.     Section  37  of  the  act  provides 
that  upon  a  final  decree  the  court  shall  cause  a  just  and  fair 
distribution  of  the  property  of  the  corporation  and  of  its  pro- 
ceeds to  be  made  among  its  creditors,  etc.,  who  shall  be  paid 
in  the  same  order  as  provided  in  the  case  of  a  voluntary  dis- 
solution of  a  corporation.     The  latter  is  provided  for  in  article 
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3  of  the  title.  Section  42  provides  that  the  receiver  shall  pos- 
sess all  the  powers  and  authority  conferred^  and  be  subject  to 
all  the  obligations  and  duties  imposed  by  article  3  upon 
receivers  appointed  under  the  latter  article.  These  sections 
show  that  the  distribution  of  the  assets  are  to  be  regulated  by 
the  provisions  of  article  3  taken  in  connection  with  those  of 
article  2  upon  the  same  subject.  It  is  further  insisted  by  tlie 
counsel  for  the  appellants  that  he  was  entitled  to  the  relief 
prayed  for  under  section  81  of  article  3.  That  section,  among 
other  things,  provides  that  every  creditor  who  shall  have 
neglected  to  exhibit  his  demand  before  the  first  dividend, 
and  who  shall  deliver  his  account  to  the  receivers  before  such 
second  dividend,  shall  receive  the  sum  he  would  have  been 
entitled  to  on  the  first  dividend  before  any  distribution  be 
made  to  the  other  creditors.  It  is  insisted  by  the  counsel 
that  this  qualifies  section  56,  article  2,  and  secures  to  creditors 
who  present  their  claims  before  the  second  dividend  is  declared 
the  right  to  share  in  the  distribution  of  the  assets,  although  he 
may  not  have  complied  with  an  order  made  pursuant  to  the 
latter  section.  I  cannot  concur  in  this  position.  Such  con- 
struction would  render  section  66,  article  2,  entirely  nugatory, 
as  it  win  be  seen  that  by  the  subsequent  sections  of  article 
3  all  creditors  failing  to  present  their  claims  before  the 
making  of  the  second  dividend  are  excluded.  By  this  con- 
struction it  will  be  seen  that  no  effect  whatever  can  be  given 
to  section  56,  article  2,  as  under  the  construction  contended 
for,  no  creditor  can  be  excluded  who  presents  his  demand 
before  the  making  of  the  second  dividend,  and  aU  who  do  not 
are  excluded  by  the  subsequent  sections  of  article  3.  The 
true  meaning  of  the  latter  clause  of  section  81,  article  3,  is 
that  all  creditors  neglecting  to  present  their  demands  before 
the  first  dividend  is  made  and  who  are  not  precluded  from 
presenting  them  by  section  56,  article  2,  may,  upon  present- 
ing them  before  a  second  dividend  is  made,  share  in  the  dis- 
tribution upon  an  equality  with  those  who  participated  in  the 
first  dividend.  By  this  construction  full  effect  is  given  to 
both  sections  of  the  statute  without  any  conflict.    It  is  further 
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insifited  by  the  counsel  that  although  he  may  have  been 
excluded  by  section  56  from  receiving  &pro  rata  share  of  the 
apsets,  yet  that  the  court  had  power  in  its  discretion  to  relieve 
him  therefrom  by  extending  the  order,  and  that  as  it  appears 
tiiat  the  court  did  not  exercise  its  discretion  upon  the  subject, 
holding  that  his  rights  were  fixed  by  the  statute,  over  which 
the  court  had  no  discretion,  and  that  therefore  he  is  entitled 
to  a  reversal  of  the  order,  sd  that  upWMi  irehearin^  the  dis- 
cretion of  the  court  may  be  exercised.  The  le^l  inference  is 
correct.  Whenever  the  court  of  original  jurisdiction  is  vested 
with  discretion  and  refuses  to  exercise  it,  it  is  an  error  which 
it  is  the  duty  of  the  Appellate  Court  to  correct,  and  if  not 
corrected  by  the  General  Term,  it  will  be  by  this  court.  But 
the  rights  of  all  parties  were  fixed  by  section  56,  article  2; 
The  appellant  was  thereby  excluded  from  participation  in  the 
assets.  The  creditors  who  presented  their  demands  acquired 
a  vested  right  to  have  the  assets  distributed  among  them  to 
the  extent  of  their  demands,  and  the  court  had  no  disci^ion^ 
to  deprive  them  either  partially  or  wholly  of  these  rights. 
If  wrong  in  this,  there  is  nothing  showing  but  that  the  Gene- 
ral Term  did  exercise  its  discretion  upon  this  matter  in  the 
aflBrmance  of  the  order.  If  the  Special  Term  erred  in  reftis- 
ing  to  exercise  discretion  in  a  case  where  it  Was  required  so 
to  do,  it  was  the  duty  of  the  General  Term  to  correct  the 
error  by  making  such  order  as  the  Special  Term  ought  to 
have  made,  and  this  court  can  only  interfere  with  the  order 
where  it  appears  that  the  General  Term  have  failed  to  dis- 
charge this  duty.  There  is  nothing  in  the  present  case  show- 
ing such  failure  by  the  General  Term.  Section  88  provides 
that  if,  after  making  the  second  dividend,  atiy  surplus  shaH 
remain,  the  same  shall  be  distributed  among  the  stockholders. 
This  surplus  obviously  is  a  remainder  after  the  creditors  are 
paid  in  full,  and  as  it  conclusively  appears  in  the  present  case 
that  there  will  be  no  surplus,  the  question  whether  the  appel- 
lant has  any  right  to  share  therein  does  not  arise.  The  coun- 
sel ftirther  insists  that  he  is  entitled  to  share  in  the  distribu- 
tion of  any  of  the  ftind  reserved  by  the  receiver  to  satisfv 
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litigated  claims  against  the  corporation  which  shall  remain 
after  the  satisfaction  of  such  claims.  Sections  82  and  84  of 
article  3  show  that  he  has  no  such  right.  It  may  be  said  that 
the  appellant's  is  a  hard  case.  This  is  true,  bnt  it  is  impossi- 
ble to  distribute  the  assets  of  an  insolvent  corporation  among 
its  creditors  in  the  absence  of  roles  excluding  snch  creditors  as 
neglect  to  present  their  demands  within  such  time  as  shall  be 
prescribed  for  that  pnrpose.  The  statute  has  established  such 
mles,  and  all  that  is  left  to  the  courts  is  to  administer  them. 
They  have  no  discretionary  power  of  dispensation  in  cases  of 
hardship.  The  order  appealed  from  must  be  afSrmed  with 
oofits. 

Allen,  J.  Section  56  of  article  2  of  the  Bevised 
Statutes,  entitled  "  Of  proceedings  against  corporations  in 
equity  "  (2  R.  S.,  466),  was  designed  for  the  benefit  of  credit- 
ors, and  to  enable  those  interested  to  wind  up  the  affairs  of 
an  insolvent  corporation  with  as  little  delay  as  possible.  It 
authorizes  a  proceedure  complete  and  perfect  in  itself,  for  the 
ascertainment  of  the  claims  against  the  corporation,  and  a 
distribution  of  the  assets  among  creditors.  Proceedings  being 
had  under  this  section,  resort  cannot  be  had  to  other  statutes 
for  a  guide  and  directory  to  the  receiver.  The  directions  of 
ariide  3,  of  the  same  title,  which  is  entitled  "  of  the  volun- 
tary dissolution  of  corporations,"  to  receivers  as  to  the  time 
and  manner  of  distributing  the  assets  are  inapplicable.  Under 
section  56  the  court  undertakes  the  distribution,  and  declares 
by  its  judgment,  the  rights  of  claimants. 

The  order  prescribing  the  time  for  presenting  claims,  and 
declaring  the  consequences  of  the  omission  to  present  the 
claims,  is  authorized  by  law  and  obligatory  upon  all.  This 
followed  by  the  order  and  judgment,  the  regularity  and 
legality  of  which  is  not  disputed,  declaring  the  rights  of 
creditors,  and  absolutely  barring  those  who  have  not  come  in 
under  the  first  order  of  their  claims  is  final,  and  effectually 
excludes  all  who  have  not  presented  their  claims. 
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The  conrt  in  this  case  directed  the  first,  second  and  final 
dividends  of  the  assets,  and  while  the  court  might  in  its  dis- 
cretion, have  relieved  the  petitioner  from  the  consequences 
of  his  laches,  and  permitted  him  to  share  in  that  part  of  the 
estate  that  had  not  been  distributed,  it  is  not  the  province  of 
this  court,  to  review  the  exercise  of  that  discretion.  I  concur 
in  the  result,  and  for  these  reasons  agree  to  the  afiSrmance  of 
the  order. 

All  concur  in  the  result. 

FoLGSB  J.,  concurred  in  Allen's  opinion. 

The  other  judges  were  not  understood  as  expressing  any 
opinion  upon  the  power  of  the  court  below  to  relieve  the 
petitioner. 

Order  affirmed. 


tf    318} 
109    6061 


45         318 
77  AD*  40 


MoBDEOAi  Adams,  respondeat,  v.  Obrin  Outhousb,  appellant. 

A  promise  to  pay  money  made  by  one  to  another  of  several  next  of  kin,  to 
induce  the  latter  to  acquiesce  in  the  administrator's  account  of  the  estate 
as  presented,  and  receive  the  distributive  share  appearing  in  that  account, 
and  to  refirain  fh>m  taking  proceedings  to  compel  such  promisor  to 
account  for  other  personal  property  of  the  intestate,  aUeged  to  have 
been  appropriated  by  him,  is  void,  if  made  without  the  knowledge  of  all 
the  distributees. 

Such  a  promise  is  within  the  principle  which  avoids  aU  promises  and 
agreements  by  which  one  creditor,  uniting  in  a  composition  deed, 
seeks  to  secure  an  advantage  over  the  other  creditors.  In  such  a  case, 
the  promisee  was  estopped  fh>m  alleging  that  there  was  no  foundation  for 
the  claim  made  against  the  defendant  as  to  the  appropriation  of  the 
estate,  and  that  all  the  property  was  actually  distributed. 

The  rule  is  absolute,  which  disables  every  one,  acting  with  others  in  a  mat- 
ter of  common  interest,  firom  securing  to  himself  any  profit  or  advantage 
over  his  associates  by  any  secret  or  undisclosed  agreement  or  under- 
standing. 

(Argued  March  28d ;  decided  April  4th,  1871.) 

This  is  an  appeal  jfrom  the  judgment  of  the  late  General  Term 
of  the  Supreme  Court  of  the  Seventh  judicial  district,  affirm- 
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iDg  a  judgment  in  favor  of  the  plaintijff,  entered  upon  the 
report  of  Scott  Lord,  sole  referee. 

The  action  was  upon  several  claims  assigned  to  the  plain- 
tiff: one  for  money  loaned  to  the  defendant  by  one  Ira  Out- 
house ;  one  for  moneys  due  upon  a  settlement  and  account 
stated  for  board,  use  of  horse,  and  other  matters  growing  out 
of  the  joint  occupation  and  cultivation  of  a  farm  by  the 
defendant  and  Ira  Outhouse ;  one  for  a  small  balance  due 
Ira  Outhouse  from  the  defendant  for  interest,  and  which  the 
latter  had  promised  to  pay ;  and  lastly,  for  two  sums  of  $150 
each,  which  the  defendant  had  promised  to  pay  to  Ira  Out- 
house and  Abbey  Jane  Adams,  respectively,  under  the  follow- 
ing circumstances :  In  May,  1865,  William  Outhouse  died 
intestate  at  Canandaigua,  leaving  him  surviving  several  child- 
ren, and  among  them  the  defendant,  and  Ira  Outhouse  and 
Abbey  Jane  Adams ;  and  letters  of  administration  had  been 
granted  to  the  widow  of  the  intestate  and  Thomas  B.  Lyon. 
In  January,  1866,  the  defendant,  his  brother  and  sister  above 
named,  and  others  the  next  of  kin,  met,  by  appointment,  the 
administrator  and  administratrix,  for  the  purpose  of  an  ami- 
cable settlement  and  division  of  the  estate,  and  the  adminis- 
trator and  administratrix  presented  a  statement  of  the  per- 
sonal estate  which  had  come  to  their  hands.  Ira  Outhouse 
and  Mrs.  Adams,  severally,  and  without  the  knowledge  of 
the  other  children  and  next  of  kin,  charged  the  defendant 
with  having  appropriated  to  his  own  use  a  considerable  por- 
tion of  the  personal  estate  of  the  deceased,  for  which  he 
should  account  to  the  representatives,  and  refused  to  come  to 
any  settlement,  or  agree  upon  a  distribution  of  the  estate, 
unless  the  defendant  would  account  for  the  property  so  appro- 
priated and  which  should  come  into  the  distribution,  and 
threatened  a  suit  to  compel  an  accounting.  The  defendant 
thereupon,  on  consideration  that  Ira  Outhouse  and  Mrs. 
Adams  would  agree  to  a  settlement  and  accept  their  share  and 
portion  of  the  assets  that  had  come  to  the  hands  of  the  admin- 
istrator and  administratrix,  and  agree  not  to  prosecute  or 
take  any  proceedings  against  the  defendant  in  respect  of  the 
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claim  then  made,  agreed  to  pay  to  each  $160;  and  they 
assented,  and  accepted  their  portion  of  the  estate  as  distributed 
by  tlie  administrator  and  administratrix,  and  made  no  further 
claim  upon  the  defendant. 

The  agreement  was,  by  an  understanding  between  the 
parties,  concealed  from  the  other  children  and  next  of  kin. 
The  action  was  tried  by  a  referee,  who  gave  judgment  for  the 
plaintiff  for  aU  the  claims;  and  from  the  judgment  of  the 
Supreme  Court  affirming  that  judgment  the  defendant  haa 
appealed  to  thiB  court. 

jSI  G.  Zaphamy  for  appellant.  The  case  is  like  a  compo< 
Bition  with  creditors,  and  a  secret  understanding  on  the  part 
of  one  of  them.  Such  a  secret  understanding  is  fatal  to  the 
validity  of  any  promise  based  upon  it.  {Ru&seU  v.  Rodgcrs^ 
10  Wend.,  473 ;  Breeh  v.  Cole^  4  Sand.,  79 ;  CarroU  v. 
ShiddSy  4  E.  D.  Smith,  466.) 

J.  B.  AdamSy  for  respondent.  The  compromise  of  a  doubt- 
ful claim  is  a  good  consideration  for  a  promise  to  pay  money, 
and  it  is  no  answer  to  show  that  the  claim  is  not  a  valid  one. 
{Evan8  V.  Ewmter,  28  N.  Y.,  389 ;  RusbM  v.  Cooh^  3  Hill, 
504 ;  Stewwrt  v.  AKrenfiddt^  4  Denio,  189 ;  Palmer  v.  Norths 
85  Barb.,  282.)  The  compromise  itself  proves,  prima  fnoicy 
an  acknowledgment  by  the  defendant  that  there  was  color  for 
their  objections.  {Seaman  v.  Seaman^  12  Wend.,  381.)  If 
partners  have  settled  their  partnership  transactions,  and  have 
struck  a  balance,  which  one  has  promised  to  pay  the  other, 
the  latter  may  sue  at  law  to  recover  that  balance.  {Clark  v. 
DMle,  16  Wend.,  601 ;  FoweU  v.  i%^,  23  Barb.,  184.  See 
Glover  v.  Tucker,  24  Wend.,  153.) 

Allbn  J.  Upon  the  facts  proved  by  the  referee,  the  claims 
other  than  that  upon  the  promise  to  Ira  Outhouse  and  Mrs. 
Adams,  respectively,  upon  the  occasion  of  the  settlement  and 
distribution  of  the  estate  of  William  Outhouse,  were  properly 
allowed. 
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There  was  evidence  to  warrant  the  findings  of  &ct  as  to 
these  claims,  and  this  court  cannot  review  the  evidence.  The 
legal  questions  involved  in  these  findings,  and  the  objections 
to  the  plaintiff's  right  to  recover  thereon,  were  properly  dis- 
posed of  by  the  Supreme  Court,  and  the  reasons  assigned  by 
Judge  Johnson  for  an  afiirmance  of  the  judgment  of  the 
referee  in  respect  of  that  portion  of  the  recovery  are  entirely 
satisfactory ;  so,  too,  the  exception  to  the  admission  of  evidence 
is  well  answered  in  the  opinion  of  the  court  below.  But  the 
referee  and  the  Supreme  Court  erred  in  giving  the  plaintiff 
judgment  upon  the  promise  to  Ira  Outhouse  and  Mrs. 
Adams. 

They,  with  the  defendant  and  other  children  and  next 
of  kin,  each  entitled  to  a  distributive  share  of  the  estate  of 
William  Outhouse,  had  met  with  the  representatives  of  the 
deceased,  for  the  purpose  of  an  amicable  settlement  and  distri- 
bution of  the  property  among  those  entitled.  Ira  Outhouse 
and  Mrs.  Adams,  severally  and  without  the  knowledge  of  the 
others  equally  entitled,  charged  the  defendant  with  the  appro- 
priation of  a  large  amount  of  personal  property  which  should 
come  into  the  distribution  as  a  part  of  the  estate  of  the  dece- 
dent, and  threatened  a  prosecution,  refasing  to  consent  to  any 
settlement  and  distribution  until  such  claim  was  arranged* 
To  appease  and  satisfy  these  persons,  and  induce  them  to 
acquiesce  in  the  settlement  and  distribution  of  the  estate,  the 
promises  were  made,  and  the  promisees,  with  the  other  chil- 
dren and  next  of  kin  of  the  intestate,  made  a  settlement  and 
agreed  upon  a  distribution  of  the  property  and  estate,  which 
was  carried  into  effect. 

It  is  evident  that  the  distributees  of  the  estate,  other  than 
those  taking  part  in  this  arrangement,  supposed  that  all  were 
sharing  equally  in  the  estate  of  the  intestate,  and  the  settle- 
ment and  distribution  were  made  and  assented  to  upon  the 
faith  of  this  equality.  If  any  one  had  refused  to  come  into 
the  arrangement  for  any  reason,  it  could  not  have  been  accom- 
plished. Th^  result,  if  the  promises  of  the  defendant  were 
valid,  will  be  to  give  to  each  of  the  promisees  a  larger  share 
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and  portion  of  the  estate  than  the  others  received.  The  promi- 
sees and  their  assignee,  the  plaintiff,  are  estopped  from  alleging 
that  there  was  no  foundation  for  the  claim  thej  made,  and  that 
no  part  of  their  ancestor's  estate  had  been  appropriated  by  the 
defendant,  or  was  omitted  from  the  property  theu  ready  for 
distribution  and  actually  distributed.  All  present  and  taking 
part  in  the  settlement,  and  receiving  a  part  of  the  estate,  were 
entitled  to  share  in  every  part  and  in  the  whole  of  it.  No 
one  had  a  right,  or  could,  in  good  faith,  by  any  secret  arrange- 
ment with  another,  secure  to  himself  any  advantage  over  the 
others.  As  each  became  a  party  to,  and  acquiesced  in  the 
distribution,  he  did  so  upon  the  faith  that  he  was  sharing 
equally  with  every  other ;  and  any  secret  agreement  or  arrange- 
ment, which  should  disturb  this  equality,  was  a  fraud  and  a 
violation  of  the  good  faith  which  each  owed  to  the  other,  and 
the  confidence  which  each  had  a  right  to  repose  in  the  other. 
They  occupied  that  relation  of  trust  and  confidence  to  each 
other  which  called  for  the  exercise  of  good  faith  in  all,  and 
prohibited  each  from  securing  any  special  advantage  to  him- 
self. Ira  Outhouse  and  Mrs.  Adams,  in  accepting  their  share 
of  the  estate  distributed  by  the  representatives,  and  becoming 
parties  to  the  settlement,  held  out  to  the  others,  and  induced 
them  to  believe,  that  they  accepted  the  same  as  their  just  and 
full  portion  of  the  estate;  and  the  others  may  be  presumed  to 
have  been  influenced  by  such  action  to  assent  to  the  settlement* 
These  promises  are  within  the  principle  which  avoids  all 
promises  and  agreements  by  which  one  creditor,  uniting  in  a 
composition  deed,  seeks  to  secure  an  advantage  over  the  other 
creditors  agreeing  to  the  compromise.  Such  arrangements  and 
agreements,  whatever  their  form,  are  uniformly  condemned ; 
and  no  action  will  lie  for  the  recovery  of  a  debt  secretly 
reserved  from  the  composition,  or  upon  a  promise  made  in 
consideration  of  signing  the  deed.  {Russell  v.  Rogers^  10 
Wend.,  473 ;  Zavfretuse  v.  Olc^k,  36  N.  Y.,  128.)  The  prin- 
ciple was  reaffirmed  and  applied  by  this  court  in  Bliss  v.  Mat- 
teson^  recently  decided  {a/rUe^  p«  22),  under  somewhat  peculiar 
circumstances,  which  need  not  be  repeated.     The  case  is 
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authority  for  holding  that  the  principles  of  Russell  v.  Rogers^ 
and  kindred  cases,  apply  to  all  cases  within  the  reason  of  the 
role,  and  absolutely  disables  every  one,  acting  with  others  in 
a  matter  of  common  interest,  from  securing  to  himself  any 
particular  profit  or  advantage  over  his  associates,  by  any  secrej; 
or  undisclosed  agreement  or  understanding. 

The  referee  should,  at  the  close  of  the  plaintiff's  evidence, 
on  the  motion  of  the  defendant  then  made,  and  upon  the  evi- 
dence as  it  then  stood,  clearly  disclosing  the  transaction,  and 
showing  the  illegality  of  the  promises  to  Ira  Outhouse  and 
Mrs.  Adams,  have  dismissed  the  complaint  as  to  the  causes 
of  action  based  upon  these  promises,  and  set  forth  in  the  sec- 
ond and  third  coimts  of  the  complaint. 

The  judgment  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  event. 

All  concurring. 

Judgment  reversed. 
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GoBHAM  F.  Baksb  et  al.,  Bespondent,  v.  Ohables  W.  Bem- 

INGTON,  Appellant. 

The  Sapreme  Court  bave  no  jariBdictioii  to  review,  on  appeal,  on  order 
grantmg  a  new  trial,  made  by  the  city  court  of  Brooklyn,  in  an  action 
bronght  therein. 

By  the  true  construction  of  the  act  of  1850  (Laws  of  1850«  chap.  102),  an 
appeal  to  the  Supreme  Court  at  General  Term,  fix)m  that  court  can  he 
taken  only  from  a  final  Judgment,  upon  which  appeal  an  intermediate 
order  necessarily  affecting  the  Judgment  can  be  reveiwed. 

The  Jurisdiction  was  not  enlarged  by  the  subsequent  amendment  of  section 
844  of  the  Code  made  in  1860  authorizing  appeals,  from  orders  made  by 
a  county  court  or  county  Judge. 

Accordingly,— .fi<^,  that  a  reversal  by  the  General  Term  of  the  Supreme 
Court  of  an  order  of  the  city  court  of  Brooklyn,  granting  a  new  trial  on, 
the  ground  of  newly  discovered  evidence,  must,  on  appeal  to  this  court, 
be  reversed  for  want  of  Jurisdiction. 

The  city  court  of  Brooklyn,  as  a  court  of  civil  Jurisdiction,  is  a  court  of 
record  with  Jurisdiction  unlimited,  in  amount,  and  possesses  aU  the  powers 
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and  authority  in  relation  to  actions  therein,  possessed  by  the  Supreme 
Court  as  to  actions  there  brought 

(Ai^ed  March  21st;  decided  April  4th,  1871.) 

This  is  an  appeal  from  an  order  of  the  General  Term  of 
the  Supreme  Court  in  the  second  judicial  district,  reversing 
an  order  of  the  city  court  of  Brooklyn  vacating  and  setting 
aside  a  judgment  in  this  action,  in  favor  of  the  plaintiffs,  on 
the  ground  of  fraud,  in  that  the  same  was  procured  by  false 
testimony  as  to  a  material  issue  on  the  part  of  the  plaintiffs, 
and  on  the  ground  of  excusable  surprise ;  and  for  a  new  trial 

on  the  ground  of  newly  discovered  evidence  upon  a  material 

issue. 

Sam/ud  Ha/ad  {Sarnvsl  A.  Noyes  with  him),  for  appellant. 

Am4i%a  J.  Pa/rkeVj  for  the  respondents.  The  remedy  of 
the  defendant  is  by  action,  and  not  by  motion.  {Farrington 
V.  BvJlard^  40  Barb.,  512.)  The  courts  will,  perhaps,  stay 
the  execution  of  a  judgment  obtained  in  this  way,  but  such 
an  order  would  only  be  granted  in  an  action  in  equity  for 
relief;  such  has  been,  and  is  now  the  practice.  {Peck  v.  HiUer^ 
30  Barb.,  655 ;  Shddon  v.  StryJcer^  42  id.,  287 ;  Case  v.  Shejh 
herdj  1  Johns.  Cas.,  245 ;  Jackson  v.  Chase^  15  Johns.,  354 ; 
Hastings  v,  McKinley^  3  Code  K.,  10 ;  Jackson  v.  Fassett^  9 
Abb.,  137.)  The  City  Court  of  Brooklyn  is  an  inferior  court, 
and  of  limited  jurisdiction.  {Simmons  v.  De  Barre^  8  Abb., 
269 ;  Const.,  art.  6,  §§3,  14.)  The  Supreme  Court,  only,  has 
general  jurisdiction.  (Laws,  1849,  170,  §  2 ;  id.,  1850,  148.) 
It  has  been  doubted,  even,  whether  the  Supreme  Court  has  a 
right  to  hear  and  determine  a  motion  granting  a  new  trial, 
after  judgment  has  been  entered  on  the  verdict.  {StU/well  v. 
StofpUs,  4  Eobt.,  639 ;  Folger  v.  Fitzhugh,  41  N.  7.,  231 ; 
Gumey  v.  Smithson^  7  Bosw.,  400.)  It  was  a  matter  of  dis- 
cretion ;  and  an  order  granting  or  denying  a  motion  to  set 
aside  a  judgment  is  not  appealable  to  this  court.  {Sherman 
V  Felt^  2  Comst.,  186 ;  Dunlap  v.  Edwards^  3  id.,  341 ;  Karz 
V.  Merchant^  Co.^  1  Seld.,  547 ;  Wakemmh  v.  Price^  3  Comst,, 
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334.)  It  18  not  a  substantial  right.  {Foote  v.  Lathropj  41 
N.  Y.J  358;  Morgan  v.  Shidmore^  Ct.  App.,  18Y1.)  As  to 
setting  aside  the  verdict,  on  the  ground  of  newly-discovered 
evidence,  see  People  v.  Superior  Court  (10  Wend.,  285); 
Shumway  v.  Foioler  (4  Johns.,  425) ;  Duryea  v.  Denison  (5 
id.,  248) ;  Graham  &  Waterman  on  New  Trials,  vol.  3,  pp. 
1030,  1035 ;  Triple  v.  Eberha/rt  (5  Robt.,  609).  No  reason- 
able diligence  was  exercised.  {Levy  v.  Roberts,  8  Abb.,  310 ; 
Floyd  V.  Jayney  6  Johns.  Ch.,  482.)  The  new  evidence  was 
impeaching.  {Brown  v.  Hoyt,  3  Johns.,  265 ;  Harrington  v. 
Bigelow,  2  Denio,  109 .  Beach  v.  Tooker,  10  How.,  297 ; 
MeaJein  v.  Anderson,  11  Barb.,  215.)  The  new  evidence  is 
strictly  cumulative.  {Levy  v.  Roberts,  8  Abb.,  310 ;  Brisba/ne 
V.  Adams,  1  Sandf,  195;  Adams  v.  Bush,  23  How.,  262.) 

Allen,  J.  Whether  the  order  of  the  city  court  was  pro- 
perly  reversed  upon  the  merite  need  not  be  considered,  if  I 
am  right  in  my  views  of  the  jurisdiction  of  the  Supreme 
Court.  The  city  court  of  Brooklyn  as  a  court  of  civil  juris- 
diction is  a  court  of  record,  with  jurisdiction  unlimited  in 
amount.  It  possesses  all  the  powers  and  authority  in  relation 
to  actions,  and  the  process  and  proceedings  therein,  as  are 
possessed  by  the  Supreme  Court,  and  the  practice  of  the 
Supreme  Court  is  made  applicable  to  and  binding  upon  it. 
(Chap.  125  of  Laws  of  1849.)  Appeals  may  be  taken  from 
any  judgment  or  final  determination  of  that  court,  and  from 
any  intermediate  order  involving  the  merits,  and  necessarily 
affecting  the  judgment,  to  the  Supreme  Court,  and  all  the 
provisions  of  law  relative  to  appeals,  from  courts  of  inferior 
jurisdiction  to  the  Supreme  Court,  apply  to  appeals  from  that 
court.  (Chap.  102  of  Laws  of  1850,  §  1.)  At  the  time  of 
the  passage  of  this  act  no  appeal  was  given  to  the  Supreme 
Court  from  orders  made  by  an  inferior  court,  and  the  effect  of 
the  reference  to  the  statutes  relating  to  such  appeals,  was  to 
adopt  and  apply  to  appeals  from  judgments  in  the  city  court 
of  Brooklyn,  the  provisions  of  law  as  to  the  mode  and  manner 
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of  perfecting  an  appeal,  and  the  giving  fiecuritj  and  preBcrib- 
ing  the  effect  of  the  appeal. 

The  act  of  1850,  gave  the  appeal  and  declared  the  cases  in 
which  it  might  be  brought.  The  appeal  given  was  from  a 
judgment  with  the  power  incidentally  to  review  any  inter- 
mediate order  involving  the  merits,  and  necessarily  affecting 
the  judgment.  Ko  appeal  from  an  order  was  given,  except 
m  connection  with  an  appeal  from  a  judgment.  This  right 
of  appeal  has  not  been  enlarged  by  any  subsequent  statute. 
The  Code  was  amended  in  1860  by  adding  a  clause  to  section 
344,  which  gave  an  appeal  from  judgments  rendered  by  a 
County  Court,  or  by  the  mayor's  courts  or  the  recorder's 
courts  of  cities,  by  authorizing  appeals  from  an  order  affecting 
a  substantial  r^ht  made  by  a  County  Court  or  a  county  judge. 
Orders  made  by  mayoi-'s  or  recorder's  courts,  or  by  the  city 
court  of  Brooklyn,  are  not  the  subject  of  an  appeal  under 
this  amendment.  They  are  carefully  excluded  by  the  terms 
of  the  act. 

The  evident  intent  of  the  act  of  1850  was  to  give  an  appeal 
from  final  judgments,  and  a  review  upon  such  appeal  of 
intermediate  orders  involving  the  merits  and  affecting  the 
judgment  in  analogy  to  the  provision  authorizing  appeals  to 
this  court  from  final  judgments  of  other  Courts.    (Code,  §  11.) 

The  Supreme  Court  had  no  jurisdiction  to  entertain  this 
appeal.  There  was  no  judgment  from  which  an  appeal  could 
have  been  taken,  and  it  follows  that  there  was  no  appeal  from 
a  judgment,  and  an  intermediate  order  affecting  the  judgment, 
within  the  terms  of  the  statute.  The  several  chapters  of  the 
Code  regulating  appeals  prescribe  the  cases  in  which,  and  the 
orders  and  judgments  from  which,  appeals  may  be  taken ; 
and  while  appeals  from  orders  are  allowed  from  the  Special 
Terms  to  the  G^ieral  Terms  of  the  same  court,  and  in  cer- 
tain cases  from  the  Supreme  and  other  courts  to  this  court, 
no  such  appeals  are  given  to  the  Supreme  Court  from  inferior 
eourts,  except  from  a  specified  class  of  orders  made  by  a 
county  court  or  a  county  judge.  The  order  of  the  Supreme 
Court  reversing  the  order  of  the  City  Court  of  Brooklyn  must 
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be  reversed,  and  the  order  of  the  latter  court  affirmed,  for  the 
reason  stated.  If  the  merits  were  before  n^  for  review,  we 
shonld  incline  to  the  same  result  regarding  the  granting  of  a 
new  trial,  for  the  cause  alleged,  imder  all  the  circumstances, 
a  just  exercise  of  the  power  vested  in  the  City  Court. 

The  Supreme  Court  has  given  the  statute  a  different  con- 
struction, and  entertained  appeals  from  orders  of  a  like  char- 
acter made  before  the  entry  of  a  judgment,  upon  the  ground  the 
words,  "  necessarily  affecting  the  judgment,"  might  fiiirly  be 
construed  as  applying  as  well  to  a  judgment  to  be  rendered  as 
to  one  already  entered.  We  think  we  have  given  the  statute 
the  interpretation  and  effect  which  the  plain  and  obvious 
meaning  of  the  language  demand,  and  that  if  it  is  defective, 
the  remedy  is  with  the  legislature.  Thva*ber  v.  Townsend 
(22  N".  T.,  517),  is  in  point  to  sustain  these  views. 

The  order  should  be  reversed,  and  that  of  the  City  Court 
affirmed,  with  costs. 

All  concur. 

Order  reversed. 


BoGEB  D.  WsLLs,  as  executor,    Appellant,  v.  Lysaiidbb 

Mann,  Bespondent. 

It  1b  the  right  of  a  surety  to  pay  the  debt  and  sae  his  principal,  and 
one  who,  for  value,  transfers  a  debt  or  security,  and  becomes  guarantor 
or  indorser  thereupon,  can  thus  protect  himself  against  the  conse- 
quences of  delay  in  enforcing  the  principal  obligation.  He  cannot,  by 
notice,  impose  upon  the  creditor  or  holder,  the  duty  of  active  diligence, 
at  the  risk  of  discharging  the  surety  by  omitting  it. 

The  defendant,  bolding  a  note  made  by  Y.,  transferred  it,  at  the  time  signing 
his  own  name  under  that  of  Y.  The  note  subsequently  coming  into  the 
hands  of  the  plaintiff,  he  transferred  it  to  C,  writing  his  own  name  under 
the  defendant's,  with  the  w«rd  "  surety"  added.  This  transfer  was  upon 
a  loan  of  money  by  0.  0.  subsequently  sued  the  plaintiff  to  recover  the 
amount,  setting  up  both  thd  loan  and  the  note.  The  defendant  there- 
upon requested  the  plaintiff  to  defend  on  the  ground  of  his  (the  defend- 
ant's) notice  to  0.  to  coUect  the  note  of  Y.  and  the  latter's  neglect  to  do 
so,  promising  to  indemnify  him  as  to  the  costs  of  such  defence.    The 
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plaintiff  defended  unsaccessiiilly.  In  the  present  action  brought  by  hua 
to  recover  tlie  costs  of  such  defence,— ITd^d,  that  although  such  notice  to 
and  neglect  of  Cf.  was  no  defence  to  the  plaintiff,  and  although  a  judg- 
ment on  that  issue  in  the  plaintiff's  favor  would  have  been  no  bar  to  an 
action  against  the  defendant,  yet  the  promise  to  indemnify  was  valid,  as 
founded  upon  a  good  consideration,  in  the  loss  and  trouble  to  the  plain- 
tiff of  the  defence. 

(Argued  March  80;  decided  April  11th,  1871.) 

Appeal  from  the  late  General  Tenn  of  the  Supreme  Court, 
in  the  Third  judicial  district. 

The  action  was  first  tried  without  a  jury,  in  October,  1862; 
judgmemt  went  for  the  plaintiff  for  the  full  amount.  Defend- 
ant appealed  to  the  General  Term  of  the  third  district,  where 
the  judgment  was  reversed.  The  cause  was  again  tried  at  the 
Schoharie  circuit,  before  a  jury.  The  jury  were  directed  to 
find  for  the  defendant  on  the  first  cause  of  action  in  the 
complaint  (the  one  now  in  question),  and  it  was  ordered  that 
proceedings  be  stayed  until  the  determination  of  the  court 
upon  the  exceptions  taken,  and  that  they  be  heard  at  the  first 
instance  at  the  General  Term.  The  General  Term  denied 
plaintiff's  motion  for  a  new  trial,  and  ordered  judgment  in 
accordance  with  the  verdict.  The  plaintiff  appealed  to  this 
court. 

The  plaintiff  claims  to  recover  the  amount  paid  by  him  for 
damages  and  costs  incurred  by  him  in  defending  an  action 
brought  against  him  to  recover  the  amount  of  a  note,  and 
alleges  that  he  paid  the  same  as  surety  for  the  defendant.  He 
also  claims  that  the  costs  of  defending  were  incurred  at  the 
defendant's  request  and  for  his  benefit.  Mann,  the  defend- 
ant, was  the  owner  of  a  note  made  by  Vrooman  for  $300 ;  he 
transferred  it  to  one  Chase,  himself  signing  under  Yrooman's 
signature.  Chase  transferred  the  note  to  Wells,  the  plain- 
tiff; he  afterward  sold  the  note  to  Cameron,  upon  a  loan  of 
money  and  at  the  time,  signed  his  name  under  Yrooman's 
and  the  defendants,  adding  the  word  '^  surety ;"  but  of  this 
transaction  the  defendant  had  no  knowledge.  Cameron 
afterward  sold  his  demand  against  Wells  for  the  money 
loaned,  and  also  this  note,  to  Watson.    He  commenced  an 
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action  agaiDBt  Wells  upon  the  note  and  the  demand  for  the 
money  loaned  under  such  circumstances  and  recovered. 

The  defendant  offered  to  show,  that  while  Cameron  was 
the  owner  of  the  note,  the  defendant  had  notified  him  to  pro- 
ceed and  collect  the  note  of  Vrooman,  who  was  then  solvent, 
but  that  he  neglected  to  do  so.  Vrooman  is  now  insolvent. 
The  offer,  under  objection,  was  rejected.  Soon  after  Watson 
had  sued  the  plaintiff,  the  defendant  met  him  and  informed 
him  of  the  notice  to  Cameron.  After  such  information  Wells 
said  to  Mann,  if  you  say  so,  I  will  pay  the  note  and  save 
costs ;  if  not,  and  you  think  best,  I  will  defend.  Mann  said 
he  did  not  wish  to  pay  the  note  if  he  could  avoid  it.  Wells 
claims  that  Mann  distinctly  told  him  to  defend.  Mann  denies 
that  he  did  so.  This  action  is  brought  upon  Mann's  promise 
to  indenmify. 

jy.  C,  Moak,  for  appellant.  If  Wells  signed  the  note 
after  its  execution  by  Vrooman  and  defendant,  he  was 
merely  a  guarantor  (27  N.  T.,  41),  and  Watson  could  not 
recover  upon  the  note  the  amount  thereof,  but  only  the 
amount  paid  Wells  for  his  signature.  (31  Barb,  241 ;  29  N. 
T.,  410.)  Mann  would  have  been  benefited  by  the  defence 
had  it  been  successful.  {Fake  v.  Smith,  7  Abb.  N.  S.,  106 ; 
12  N.  Y.,  343;  10  Wend.,  203,  205  ;  2  Hill,  105  ;  3  Watts, 
311 ;  3  Watts  &  Serg.,  409 ;  4  Mass.,  349 ;  20  K  Y.,  227; 
12  Wend.,  309 ;  26  N.  Y.,  129  ;  15  N.  Y.,  407;  15  Wend., 
425 ;  40  Barb.,  235  ;  31  Barb.,  540 ;  44  Barb.,  327 ;  38  Barb., 
126 ;  6  Barb.,  466.)  As  to  a  discharge  of  tlie  surety  and 
waiver  of  the  laches,  see  4  Hill,  650 ;  45  Barb.,  216,  217 ; 
Edw.  on  Prom.  Notes,  650,  651 ;  Tibhetts  v.  Dowd  (23  Wend., 
381);  1  Par.  on  Con.,  5  ed.,  171 ;  3  Kent's  Com.,  113,  marg. 
p. ;  Sigerson  v.  Matthews  (20  How.  U.  S.,  496,  500). 

Z.  Treinain,  for  respondent,  on  the  question  of  suretyship, 
cited  Harris  v.  Wa/mer  (13  Wend.,  400);  Warner  v.  Price 
(3  Wend.,  397) ;  Zaker  v.  Martin  (3  Barb.,  634) ;  Sisson  v. 
Ba/rreU  (2  Comst.,  406) ;  Partridge  v.  Colhy  (19  Barb.,  348) ; 
BuUer  v.  Haight  (8  Wend.,  535) ;  Monroe  v.  Hoff  (5  Denio., 
Hand— Vol.  VI.         42 
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860) ;  Bunt  t.  Amidon  (4  Hill,  349) ;  Nortm  v.  Coons  (3 
Denio,  132) ;  Lathram  ▼.  WiUon  (30  Vt.  (1  Shaw.),  604) ; 
Fell's  Law  of  Guar,  and  Suretyship,  2d  Am.  ed.,  268 ;  Qhap- 
jpell  V.  Spencer  (23  Barb.,  584). 

Andrews,  J.  It  was  held  in  Pain^  t.  Pftckard  (13  J., 
174),  in  an  action  bj  the  payee  against  the  makers  of  a  joint 
note,  which  was  signed,  by  the  defendant  Packard  as  surety 
for  his  co-contractor,  that  a  surety  is  discharged  from  liability 
by  the  neglect  of  the  creditor  to  proceed  to  collect  the  debt 
of  the  principal  debtor  upon  the  request  of  the  surety  where 
^  u  ^n  by  reason  of  such  neglect  and  the  subsequent  insolvency  of 
^  '^,.^  ^  ^^^         the  principal  the  debt  as  to  him  is  lost. 

This  case)  was  regarded  as  introducing  a  new  rule,  and 
while  the  rule  has  been  adhered  to  in  cases  strictly  analogous, 
the  courts  have  been  disinclined  to  extend  it.  {Tremble  v. 
Thorriy  16  J.,  151 ;  Kmg  v.  Baldwin,  17  J.,  384 ;  Berriok  v. 
Borat,  4  Hill,  650 ;  Pitts  v.  Congdon,  2  Comst.,  362.) 

In  Tremble  v.  Thorn  the  court  refused  to  apply  it  in  an 
action  by  the  holder  of  a  promissory  note  against  an  indorser, 
who  had  indorsed  and  transferred  it  for  value,  on  the  ground 
that  although  an  indorser  is  in  the  nature  of  a  surety,  he  is 
answerable  upon  an  independent  contract. 

Nor  has  it  been  extended  to  engagements  which,  though 
collateral  in  form,  were  entered  into  for  the  benefit  of  the 
surety,  subsequent  to  the  original  transaction,  and  upon  a 
new  or  independent  consideration. 

The  argument  from  natural  equity  and  the  presumed  inten- 
tion of  the  parties,  upon  which  the  doctrine  in  Paine  v.  Pajoh- 
a/rd  is  sustained,  has  but  slight  application  in  such  cases.  It 
is  the  right  of  a  surety  to  pay  the  debt  and  prosecute  the 
principal,  and  one  who  for  value  transfers  a  debt  or  security, 
and  thereupon  becomes  guarantor  or  indorser,  .can  protect 
himself  against  the  consequence  of  delay  in  enforcing  the 
principal  obligation,  and  cannot,  we  think,  by  notice  impose 
upon  the  creditor  or  holder  the  duty  of  active  diligence  at  the 
risk  of  discharging  the  surety  by  omitting  it. 
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The  defendant  in  this  case  took  the  note  from  Yrooman  in 
payment  of  a  debt  and  then  transferred  it  in  part  paym^it  for 
a  farm  purchased  by  him,  and  at  the  time  of  the  transfer 
signed  it. 

It  is  unnecessary  to  determine  the  nature  of  his  obligation. 
Whether  he  is  regarded  as  a  maker  or  gnarantor  (37  N.  Y., 
39 ;  29  id.,  408),  he  was  not  a  surety  within  the  rule  in  Paijie 
y.  Packard^  and  the  omission  of  the  holder  to  prosecute 
Vrooman,  upon  his  request,  although  Vrooman  subsequently 
became  insolvent,  did  not  diflduu-ge  him  from  Uability. 

K,  therefore,  the  defendant  requested  Wells  to  defend  the 
suit  of  Watson  upon  the  ground  that  Oameron  had  neglected 
to  prosecute  Vrooman  and  promised  to  pay  the  costs  of  that 
defence,  such  promise  was  not  supported  by  any  consideration 
beneficial  to  the  defendant. 

But  the  consideration  of  a  promise  may  be  found  as  well 
in  any  loss,  trouble  or  inconvenience  to,  or  charge  upon  the 
person  to  whom  it  is  made,  as  in  a  benefit  to  the  person  mak- 
ing it.    (Smith's  Law  of  Cont.,  52 ;  1  Bel.  N.  P.,  43.) 

And  if  Wells  defended  the  suit  of  Watson  upon  Mann's 
promise  to  indemnify  him  against  the  costs  of  the  defence, 
and  the  defence  was  made  in  good  faith,  it  was  a  good  con- 
sideration for  the  promise,  although  Mann  was  micrtaken  as  to 
the  validity  of  the  defence. 

The  court  directed  a  verdict  for  the  defendant,  and  this 
direction  was  erroneons,  if  upon  the  most  favorable  con- 
sideration of  the  evidence  the  jury  could  have  found  that  the 
suit  of  Watson  was  defended  at  the  request  of  Mann  and  upon 
his  promise  to  pay  the  costs. 

There  is  no  proof  of  an  express  promise,  but  an  agreement 
may  result  as  a  legal  inference  from  the  facts  and  circumstances 
of  the  case,  although  not  formally  stated  in  words.  (Story  on 
Cont.,  §  11.) 

It  was  assumed  in  the  .conversation  between  Mann  and 
Wells  in  respect  to  the  defence  of  the  Watson  suit,  not  only 
that  the  proposed  defence,  if  proved,  would  exonerate  Wells 
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from  liability,  but  that  a  judgment  upon  the  issue  in  his  favor 
would  be  a  bar  to  a  subsequent  action  against  Mann. 

This  assumption  in  both  respects  was  unfounded,  but  it  is  a 
material  circumstance,  in  interpreting  the  language  of  the  par- 
ties, that  they  acted  upon  it. 

When  the  Watson  suit  was  commenced  Wells  had  a  remedy 
against  Mann  in  case  he  paid  the  note,  unless  Mann  was  dis- 
charged by  the  neglect  of  Cameron. 

Wells  testified  that  he  informed  Mann  that  he  should  pay 
the  note  and  save  costs,  unless  the  latter  thought  best  to 
defbnd  the  suit,  and  that  Mann  after  some  hesitation  directed 
him  to  ^'  go  on  and  defend  it." 

The  defence  was  then  interposed,  and  the  plaintiff  recovered 
a  judgment  for  damages  and  costs. 

Upon  this  evidence,  in  connection  with  the  other  circum- 
stances, the  jury  might  have  found  a  promise  by  Mann  to 
pay  the  costs  of  the  defence,  and  the  case  should  have  been 
left  to  them  upon  that  issue. 

It  is  not  material  to  the  rights  of  the  parties  whether  the 
recovery  in  the  suit  of  Watson  was  upon  the  loan  or  upon  the 
note  held  as  collateral  security  for  it.  The  complaint  in  that 
suit  was  framed  so  as  to  have  allowed  a  recovery  for  either 
cause  of  action. 

If  the  recovery  was  for  the  loan,  it  negatives  any  claim  that 
the  defence  to  the  note  prevailed.  Any  act  or  omission  of 
duty  on  the  part  of  Cameron,  whereby  the  security  of  the 
note  was  lost,  was  a  good  defence  in  an  action  to  recover  the 
money  loaned  to  the  extent  at  least  of  the  value  of  the  security. 
(Story's  Eq.  Jur.,  §  326 ;  Story  on  Notes,  §  284 ;  SoAroeppd  v. 
Shmoy  8  Comst.,  446.) 

The  judgment  should  be  reversed  and  new  trial  granted, 
with  costs  to  abide  the  event. 

All  agree.    Judgment  reversed.    Kew  trial  granted. 
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Statement  of  case. 


Thomas  Stabin,  Plaintiff  ia  error,  v.  The  People,  Defend- 
ants in  error.  "46~83s 

106    063 

The  prisoner  was  indicted,  as  accessory  before  the  fact,  to  buiglaiy  in  the 
first  degree,  charged  to  have  been  committed  by  several  principals,  at 
the  time  of  the  prisoner's  trial;only  one  of  whom  had  been  convicted. — 
Held,  that  in  such  a  case,  the  accessory  must  be  tried  and  convicted  as 
accessory  to  the  convicted  principal  only;  in  the  same  manner  as  if 
the  convicted  principal  only  was  named  in  the  indictment. 

If  the  court,  in  a  criminal  case,  entertains  and  decides  a  material  legal  ques- 
tion, fundamental  in  its  character,  the  decision  of  which  is  excepted  to 
befbre  impanneling  the  Jury,  and  the  parties  act  upon  it,  such  decision 
should  be  deemed  incorporated  into  the  proceedings  on  the  trial ;  or,  in 
other  words,  a  part  of  the  trial  itself  In  such  a  case,  where  an  objec- 
tion is  taken  at  the  time,  it  is  unnecessary  to  renew  the  objection 
afterward. 

(Re-argued  March  29d ;  decided  April  11th,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Stipreme  Court,  in  the  fourth  judicial  district,  affirming 
a  conviction  at  the  Montgomery  Oyer  and  Terminer. 

Starin  and  Fonda  were  indicted  in  Montgomery  county,  in 
May,  1866,  as  accessories  before  the  fact,  to  burglary  in  the 
first  degree,  and  larceny,  committed  by  Disbrow,  and  John, 
Charles  and  William  Van  Voast,  as  principals.  Disbrow  pleaded 
guilty,  and  was  sentenced  to  ten  years  imprisonment ;  Fonda 
was  tried  and  convicted,  sentenced  for  ten  years,  and  after  serv- 
ing two  years,  was  pardoned;  "William  Van  Voast  turned 
State's  evidence,  and  has  not  been  tried ;  Charles  and  John  Van 
Voast  are  fugitives  from  justice ;  Starin  was  tried  and  con- 
victed in  May,  1867.  A  bill  of  exceptions  was  made  in  his 
behalf,  and  the  case  was  reviewed  in  the  Supreme  Court,  on 
certiorari,  where  the  conviction  was  affirmed  and  the  cause 
remitted  to  the  Oyer  and  Terminer.  In  October,  1868, 
Starin  was  sentenced  in  the  Oyer  and  Terminer,  and  the  cause 
was  then  taken  to  the  Supreme  Court,'  by  writ  of  error, 
where  the  judgment  of  the  Oyer  and  Terminer  was  affirmed. 


I 
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.The  canse  was  then  brought  into  this  court,  by  writ  of  error, 
where  it  has  been  since  January,  1869.  It  was  argued  in  this 
court  in  March,  1869,  and,  after  being  held  over  two  terms, 
the  court,  in  December,  1869,  ordered  a  re-argument. 

D.  S.  Morrdy  for  the  people.  Where  several  persons  unite 
in  the  commission  of  a  crime,  some  of  whom  are  principals 
and  others  accessories,  it  is  the  most  usual  way  to  indict  and 
try  them  together.  (Wharton's  Crim.  Law,  §  138 ;  Russell 
on  Crimes,  384 ;  1  Chitty  Crim.  Law.,  421.)  Starin  could 
be  tried  as  soon  as  one  of  his  principals  was  convicted.  (1 
Chitty  Crim.  Law,  421 ;  Bussell  on  Crimes,  38 ;  Wharton's 
Crim.  Law,  136j  Barb.  Crim  Law,  287 ;  Com.  v.  Knapp^  10 
Pick.,  247 ;  People  v.  Barony  1  Park.,  246.)  A  point  must 
be  raised  in  a  criminal  case  in  the  same  manner  as  in  a  civil 
one.  {Dore  v.  People^  5  Park.,  390 ;  Stafford  v.  People^  1 
Park.,  474 ;  PeopU  v.  StocJcenhamy  1  Park.,  424.)  What- 
ever meaning  is  given  to  the  words  of  the  statute  will  be 
given  to  them  in  a  pleading  founded  upon  it.  {Mason  v. 
People^  26  N.  T.,  200 ;  Cole  v.  Jessupy  10  N.  T.,  103,  104.) 
^^Burglariously  did  break"  implies  a  forcible  breaking. 
(Arch.  Crim.  Plea,  268,  and  note.)  Unlatching  a  door  which 
is  latched  is  sufficient  breaking  to  constitute  burglary.  (Whar- 
ton's Crim.  Law,  ^  15,  38.)  William  Van  Voast  was  pro- 
perly allowed  to  be  sworn  as  a  witness  for  the  prosecution. 
{People  v.  Wiaony  5  Park.,  119 ;  People  v.  WkippUy  9  Cow., 
709.)  If  the  Appellate  Court  is  satisfied  that  the  party  could 
not  have  been  injured  by  the  admission  of  evidence,  techni- 
cally inadmissible,  it  is  not  bound  to  grant  a  new  triaL  {Peo- 
pie  V.  OomcAeSy  36  K  Y.,  59,  60 ;  Forrest  v.  Forreety  25  N. 
T.,  501 ;  S&ort&r  v.  Pecphy  2  K  Y.,  193.) 

W.  A,  Beachy  for  plaintiff  in  error. 

Chttroh,  Ch.  J.  The  plaintiff  in  error  was  indicted  as 
accessory  before  the  fact  to  the  crime  of  burglary  in  the  first 
degree,  committed  by  four  principals  named  in  the  indict- 
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ment.  At  the  Montgomery  Oyer  and  Terminer,  held  on  the 
13th  day  of  May,  1867  (the  prisoner  having  been  arraigned 
and  plead  not  guilty  to  the  indictment),  the  district  attorney 
moved  the  trial  of  the  prisoner,  who,  by  his  connsel,  objected 
to  proceeding  with  the  trial  until  after  the  conviction  of  aD 
the  principals  named  in  the  indictment.  The  district  attor- 
ney then  admitted  that  but  one  of  the  principals  had  been 
convicted,  that  one  other  was  then  in  jail,  and  the  other  two 
had  not  been  arrested.  The  objection  was  then  overruled 
and  the  decision  excepted  to. 

Several  other  objections  were  raised  and  decided,  but  one 
of  which  it  is  necessary  to  notice,  and  as  to  that  the  record  is 
as  follows :  The  prisoner,  by  his  counsel,  then  objected  to  being 
tried  as  accessory  to  any  other  principal  than  the  one  who  was 
convicted ;  the  court  overruled  the  objection  and  the  prisoner's 
counsel  then  and  there  duly  excepted. 

The  jury  were  then  impanneled  and  the  trial  proceeded. 
If  this  exception  is  available  to  the  prisoner,  it  is  fatal  to  the 
conviction  and  judgment.  An  accessory  may  be  tried  jointly 
with  the  principal,  but  the  jury  must  first  agree  upon  the 
guilt  of  the  principal,  while  an  acquittal  of  the  principal 
necessarily  acquits  the  accessory.  (Wharton's  Grim.  Law,  § 
138.)  If  the  accessory  is  not  tried  with  the  principal,  he 
cannot  be  tried  until  the  principal  has  been  tried  and  con- 
victed. {People  V.  Bacon,  1  Park  R.,  246.)  Formerly,  if  a 
man  was  indicted  as  accessory  in  the  same  crime  to  two  or 
more  persons,  he  could  not  have  been  arraigned  until  all  the 
principals  were  convicted  and  attainted.  (Hale's  Pleas  of  the 
Crown,  628,  chap.  47.)  And  in  order  to  try  an  accessory 
when  only  one  of  several  principals  had  been  convicted,  it  was 
necessary  to  indict  and  arraign  him  as  accessory  to  that  one 
only.    (Id.) 

But  the  modem  decisions  have  somewhat  modified  this 
rule,  and  the  weight  of  authority  now  is,  that  an  accessory 
may  be  tried  and  convicted  when  one  only  of  several  princi- 
pals named  in  the  indictment  has  been  convicted.     (1  Bussell 
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on  Crimes,  38 ;  BiBhop's  Crim.  Law,  §  611 ;  CommomoecUth  v. 
Knapp,  10  Pick.,  4T7.) 

But  it  is  well  settled  that  in  such  a  ettse  the  accessory  must 
be  tried  and  convicted  as  accessory  to  the  convicted  principal 
only  in  the  same  manner  as  though  the  convicted  principal 
only  was  named  in  the  indictment.  The  authorities  are  uni- 
form  on  this  subject,  and  I  have  been  unable  to  find  any 
decision  against  this  position.  {Strops  v.  Ciwi.,  7  Serg.  and 
E.,  491 ;  3  Greenl.  Ev.,  §  52 ;  People  v.  Bacon^  1  Park.,  246 ; 
I  Bishop's  Crim.  Law,  468.) 

This  necessarily  results  from  the  rule  that  the  guilt  of  the 
principal  can  only  be  shown  by  a  judicial  trial  and  convic- 
tion, and  even  then  it  is  not  conclusive  against  the  accessory. 
(10  Pick.,  mpra,)  The  association  of  unconvicted  principals 
with  a  convicted  principal  in  the  indictment  does  not  author- 
ize the  trial  of  an  accessory  to  any  but  the  one  convicted  any 
more  than  it  would  if  those  not  convicted  had  not  been  named. 
The  decision  of  the  court,  therefore,  overruling  the  objection 
of  the  prisoner  to  being  tried  as  accessory  to  any  but  the  con- 
victed principal,  was  clearly  erroneous. 

This  objection  is  attempted  to  be  answered  on  two  grounds, 
1st.  It  is  claimed  to  be  ill-timed  and  not  made  "  upon  the 
trial "  of  the  indictment.  Upon  the  former  argument  of  the 
case  before  the  late  Court  of  Appeals,  the  record  did  not 
show  whether  this  exception  was  taken  before  or  after  the 
jury  were  impanneled,  and  some  of  the  members  of  the  court 
regarded  that  circumstance  as  controlling  in  determining 
whether  it  could  be  available  to  the  prisoner  in  this  court. 
Since  the  reargument  was  ordered  the  record  has  l>een  amended 
so  as  to  show  that  the  objection  was  made  just  prior  to  the 
impanneling  of  the  jury.  Ordinarily  the  trial  in  civil  and 
criminal  cases  commences  with  impanneling  the  jury,  and 
questions  raised  before  that  time  are  of  a  preliminary  nature 
or  not  entertained ;  but  there  is  no  such  technical  rule  on  the 
subject  as  precludes  us  from  adhering  to  the  substance  rather 
than  the  form  of  proceedings  in  courts,  brought  here  for 
review. 
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By  the  record  it  appears  that  the  trial  of  the  indictment  was 
moved  and  the  court  determined  that  the  trial  must  proceed. 
The  prisoner's  counsel  then  raised  various  questions,  and  among 
others  the  one  under  consideration.  The  court  entertained 
these  questions  not  only,  but  received  evidence  by  admissions 
of  the  district  attorney  of  facts  to  enable  it  to  pass  upon  the 
questions  intelligently  and  appropriately.  The  point  we  are 
now  considering  was  not  preliminary  in  its  nature,  but  one 
proper  to  be  raised  and  determined  upon  the  trial;  and, 
although  the  court  might  have  declined  to  entertain  it  at  that 
stage  of  the  proceedings,  it  was  not  improper  to  settle  it  'in 
advance.  It  was  fundamental  in  its  character,  and  would 
necessarily  give  direction  to  the  whole  course  of  the  trial  (the 
evidence  to  be  given  and  the  verdict  to  be  rendered),  and  we 
cannot  say  that  it  might  not  influence  the  composition  of  the 
jury  itself  and  the  exercise  of  the  right  of  challenge.  The 
facts  admitted  by  the  district  attorney  were  only  proper  to  be 
proved  on  the  trial,  and  when  received  they  were  as  much  a 
part  of  the  evidence  on  the  trial  as  any  other.  It  is  unneces- 
sary to  say  that  in  order  to  avail  himself  of  the  exception  the 
prisoner  had  a  strict  right  to  take  it  at  the  time  he  did.  It  is 
sufficient  that  the  court  entertained  the  question  and  passed 
upon  its  merits,  as  upon  the  trial,  and  that  the  parties  so 
regarded  it  and  acted  upon  it. 

It  is  too  late  to  say  that  the  exception  was  not  taken  upon 
the  trial.  If  a  court  in  a  civil  or  criminal  case  entertains  and 
decides  material  legal  questions  which  belong  to  and  are  pro- 
perly a  part  of  the  trial  before  impanneling  the  jury,  and  the 
parties  act  upon  them,  such  decisions  should  be  deemed  incor- 
porated into  the  proceedings  on  the  trial,  or  in  other  words  a 
part  of  the  trial  itself.  Otherwise  the  greatest  injustice  might 
be  done  to  parties  relying  upon  the  faith  of  such  exceptions. 
Life,  liberty  and  property  might  be  unjustly  jeoparded  by 
adherence  to  such  narrow  technicalities.  It  was  unnecessary 
to  renew  the  objection  afterward. 

The  parties  had  a  right  to  rely  upon  the  decision,  as  the 
court  had  made  it.     The  time  and  manner  of  raising  ques- 
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tions  and  the  general  conduct  of  the  trial  of  causes  are  neces- 
sarily, to  a  considerable  extent,  within  the  discretion  of  the 
court,  and  in  reviewing  judicial  proceedings  regard  should  be 
had  to  the  substance  of  what  has  been  done  rather  than  the 
manner  of  doing  it,  especially  when  material,  rights  and  inte- 
rests are  involved.  The  exception  is  just  as  valid  and  effectual 
under  the  circumstances  of  this  case  immediately  before  as  if 
taken  inunediately  after  the  jury  were  impanneled,  or  at  any 
later  period  of  the  trial.  The  other  ground  for  avoiding  the 
force  of  the  objection  is  that  the  prisoner  was  not  injured  by 
the  decision  of  the  court. 

An  examination  of  the  case  shows  that  evidence  was  given 
and  received  in  accordance  with  this  ruling.  One  of  the 
unconvicted  principals  was  called  as  a  witness  by  the  prosecu- 
tion, and  testified  to  his  own  guilt  not  only,  but  also  to  the 
complicity  of  the  prisoner  with  him  as  a  principal  discon- 
nected from  the  convicted  principal.  An  objection,  it  is  true, 
might  have  been  interposed  to  this  evidence  on  behalf  of  the 
prisoner,  but  it  was  not  necessary  to  do  so,  because  it  was 
admissible  under  the  previous  decision  of  the  court.  One 
exception  is  sufficient.  A  party  is  not  required  to  raise  an 
objection  every  time  an  occasion  is  presented,  after  the  court 
has  ruled  definitely  upon  the  point. 

The  evidence  implicated  the  prisoner  in  the  transaction, 
and  was  therefore  injurious  to  him  upon  the  trial.  So  as  to 
the  charge,  although  not  set  forth  in  the  case,  it  is  presumed 
(if  it  contained  anything  upon  this  point)  that  it  was  in 
accordance  with  the  previous  ruling.  It  is  said  that  the 
motion  made  by  the  prisoner's  counsel  at  the  close  of  the  * 
evidence  is  inconsistent  with  this  presumption.  I  do  not  so 
regard  it.  That  motion  was  to  discharge  the  prisoner,  on 
the  ground  that  none  of  the  principals  had  been  legally  con- 
victed, as  the  plea  of  guilty  of  the  convicted  principal  was 
not  a  legal  conviction.  It  sought  to  take  away  the  fact  upon 
which  the  original  decision  was  apparently  based,  that  one 
convicted  principal  was  sufficient  to  authorize  the  trial  of  the 
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prisoner  as  accessory  to  that  one,  with  others  who  had  not 
been  convicted. 

This  view  of  the  charge  is  very  much  strengthened  by  the 
verdict  of  the  jnry,  which  accorded  with  it  and  with  the 
original  decision  of  the  court.  The  verdict  was  that 
the  prisoner  was  guilty  of  the  offence  wherewith  he  was 
charged  in  the  indictment.  In  7  Serg.  &  R.  {supra),  the 
court  set  aside  the  judgment  in  a  similar  case,  for  the  error 
of  the  jury  in  rendering  such  a  verdict,  although  no  excep- 
tion was  taken.  Duncan,  J.,  said  :  "  The  verdict  here  finds 
the  prisoner  guilty  as  accessoiy  to  all.  The  jury  could  not 
inquire  into  the  guilt  of  those  who  had  not  pleaded,  and  yet 
they  find  them  guilty  as  to  these." 

We  have  in  this  case  a  distinct  decision  of  the  court  at  the 
commencement  of  the  trial,  in  effect,  that  the  prisoner  could 
be  tried  as  accessory  to  the  crime  of  those  who  had  not  been 
convicted  as  well  as  of  the  one  who  had ;  we  see  that  evi- 
dence was  received  which,  but  for  that  ruling,  would  have 
been  incompetent,  and  that  was  followed  by  a  corresponding 
verdict  of  the  jury.  It  is  impossible  from  this  record  to 
arrive  at  any  other  conclusion  than  that  the  erroneous  deci- 
sion at  the  commencement  pervaded  the  whole  trial  and 
verdict.  Casler,  a  witness  for  the  prosecution,  was  asked,  on 
cross-examination,  the  following  question :  "  Did  you  state 
before  the  grand  jury,  in  your  testimony,  in  substance,  that 
the  object  you  had  in  implicating  Starin  in  the  robbery,  was 
that  he  went  back  on  you  for  $1,500  for  five  men,  and  you 
made  up  your  mind  that  you  would  lead  him  along  until 
*yon  had  an  opportunity  to  retaliate?"  He  answered,  "I 
don't  know  whether  I  did  or  not." 

The  prisoner's  counsel  afterward  called  the  clerk  of  the 
grand  jury,  who  stated  that  Casler  testified  before  that  body 
that  ^'  Starin  and  him  put  in  five  men,  and  made  $1,500,  and 
it  was  to  be  divided,  and  Starin  would  not  divide  it,  and  he 
meant  to  lead  Starin  along  and  retaliate  on  him."  The 
record  then  states  that  "the  people  proposed  to  read  the 
remainder  of  Caster's  evidence  before  the  grand  jury  which 
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was  not  read  by  the  prisoner's  counsel,  relating  to  Sta/rin  and 
the  Hudson  robbery. ^^  This  was  objected  to  by  the  prisoner's 
counsel,  the  objection  was  overruled  and  the  prisoner's  coun- 
sel excepted.  The  witness  then  stated  all  the  evidence  given 
by  Casler  before  the  grand  jury,  none  of  which  related  to  the 
motives  which  influenced  him  in  implicating  the  prisoner, 
but  conversations  and  facts  tending  to  implicate  him  in  the 
Hudson  robbery,  and  which  he  had,  substantially,  before  tes- 
tified to  on  this  trial.  The  statement  of  Casler  before  the 
grand  jury  was  competent  as  contradicting  evidence^  as  it 
tended  to  show  that  he  was  actuated  by  motives  of  revenge 
against  the  prisoner.  {Atwood  v.  WUton^  7  Conn.  R,  66.) 
The  remainder  of  his  evidence  before  the  grand  jury  did  not 
relate  to  his  motives,  or  the  feelings  by  which  he  was  actuated, 
but  to  the  facts  bearing  upon  the  prisoner's  guilt,  and  was, 
therefore,  incompetent. 

The  prosecution  were  entitled  to  any  statement  which 
would  tend  to  explain  or  qualify  that  which  had  been  called 
out,  but  were  not  entitled  to  statements  upon  other  subjects. 
{Borne  V.  WhiUd,  25  N.  Y.,  170.)  The  declaration  of  ill 
will  against  the  prisoner  was  not  qualified  or  explained  by 
the  relation  of  facts  and  confessions  tending  to  prove  the 
prisoner's  guilt.  It  is  urged,  however,  that  the  objection  was 
too  general,  and  that  the  prisoner's  counsel  should  have  inter- 
posed an  objection  when  it  was  seen  that  the  evidence  was 
incompetent.  The  answer  to  this  is,  that  the  question  itself 
implied  that  the  statement  related  to  a  different  subject  from 
that  inquired  about.  The  prisoner's  counsel  inquired  what 
Casler  said  about  the  motives  and  feelings  which  actuated 
him  in  his  action  against  the  prisoner ;  the  prosecution  asked 
for  all  that  Casler  stated  about  Starin  in  connection  with  the 
Hudson  robbery.  It  was  not  claimed  or  intimated  that  he 
said  anything  more  than  had  been  proven  on  the  subject  of 
his  ill  wiU,  and  the  proposition  was  to  call  out  aU  of  his 
evidence  upon  the  merits.  The  evidence  received  was  pre- 
cisely that  called  for  and  no  other,  and  was  incompetent. 
But  it  is  said  that  the  prisoner  was  not  injured  by  this  evi- 
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dence.  The  rule  is,  that  if  it  can  be  seen  that  the  prisoner 
could  not  have  been  injured,  a  new  trial  will  not  be  granted 
for  the  reception  of  evidence  technically  inadmissible ;  on 
the  other  hand,  if  he  might  have  been  prejudiced,  the  admis- 
sion of  improper  evidence  is  error.  (30  N.  T.,  59.)  The 
witness,  Casler,  was  sought  to  be  impeached  in  various  ways, 
by  showing  that  he  was  actuated  by  revenge,  by  proving  con- 
tradictory statements,  by  evidence  of  general  bad  character, 
and  by  implicating  him  in  an  attempt  to  commit  a  similar 
robbery ;  and  we  cannot  say  that  this  statement  might  not 
have  been  used  to  strengthen  his  credit  before  the  jury,  by 
showing  that  he  had  made  consistent  statements  about  the 
transaction  at  different  aud  distant  periods.  Such  evidence 
was  not  proper  for  the  purpose  of  corroborating  the  witness, 
and  if  it  could  have  been  used  for  that  purpose,  we  cannot 
say  that  it  was  not  so  used  to  the  prejudice  of  the  prisoner. 

The  judgment  and  conviction  must  be  reversed,  and  a  new 
trial  ordered. 

Allen,  Gkover,  Kapallo  and  Andrews,  JJ.,  concur. 
FoLGEB,  J.,  concurred  on  the  last  ground,  Peokham,  J., 
dissented. 

Judgment  reversed,  new  trial  ordered. 


AuorsTus  HuKD,  Appellant,  v.  Kobebt  T.  Gill,  Bespondent. 

Where  the  defendant  agreed  to  allow  the  plamtiff  to  dig  molding  sand 
upon  his,  the  defendant's,  premises,  in  places  to  be  designated  by  him,  at 
so  much  a  ton,  the  digging  to  commence  in  spring  upon  the  opening  of 
navigation  and  end  at  its  close,  and  the  plaintiff  dug  sand  on  the  defend- 
ant's farm  at  a  place  designated  by  him,  until  the  sand  at  that  place 
was  exhausted,  and  although  there  were  other  deposits  of  sand  on  the 
farm,  the  defendant  refused  to  designate  any  other  place  at  which  it 
might  be  dug,  —  ffeldy  that  his  refusal  so  to  do  was  a  violation  of  his 
contract 

(Argued  April  14th ;  decided  April  28th,  1871.) 
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Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court  of'  the  second  judicial  district  for  the  defend- 
ant, the  plaintiff  having  been  nonsuited  at  the  Circuit,  and 
the  exceptions  having  been  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term. 

This  was  an  action  on  an  alleged  breach  of  contract.  By 
the  terms  of  the  contract,  the  defendant  agreed  to  allow  the 
plaintiff  to  dig  molding  sand  on  his  premises  in  places  to  be 
designated  by  him  (the  defendant),  at  the  rate  of  twenty-five 
cents  per  ton.  It  was  further  stated  to  be  "  understood  that  the 
digging  shall  commence  in  the  spring  of  1867,  upon  opening 
of  navigation,  and  cease  at  its  close."  The  defendant  denied 
the  breach  of  the  contract.  On  the  trial  it  was  shown  that 
the  plaintiff  had  dug  sand  on  the  defendant's  farm,  at  a  place 
designated  by  the  defendant,  at  the  opening  of  navigation  in 
1867,  and  continued  till  the  latter  part  of  June,  when  mold- 
ing sand  at  that  place  was  exhausted.  There  was  an  abund- 
ance of  molding  sand  to  be  had  at  other  places  on  the  defend- 
ant's farm,  and  the  plaintiff  called  upon  the  defendant  to 
designate  a  place  for  him  to  dig.  The  defendant  refused  to 
designate  any  other  place.  The  plaintiff  was  nonsuited,  on 
the  ground  that  defendant  was  not^  obliged  to  designate  more 
than  one  place.  The  exceptions  were  ordered  to  be  heard  in 
the  first  instance  at  the  General  Term,  where  judgment  was 
ordered  in  favor  of  the  defendant. 

Homer  A,  Nelson^  of  counsel  for  the  appellant,  insisted  that 
refusal  of  defendant  was  a  breach  of  his  contract.  (  WeacoU  v. 
Thompson,  18  K  Y.,  363;  Norton  v.  Woodruff,  2  id.,  153; 
Angevine  v.  Storm,  2  Conn.,  781 ;  Hollingworth  v.  Fry,  4 
Dall.,  34:5 ;  United  States  v.  Orundy,  3  Cranch,  337 ;  United 
States  V.  Ourney,  4  id.,  333 ;  Bradley  v.  Washington  Steam 
Packet  Co,,  13  Pet.,  89 ;  SUter  v.  Emerson,  19  How.,  224 ; 
Auburn  City  Bank  v.  Leonard,  4  Barb.,  119.) 

A,  Anthony,  for  the  respondent. 
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Andrews,  J.  It  was  assumed  by  the  court  on  the  trial, 
that  the  defendant  was  bound  by  the  contract  proved.  No 
question  as  to  the  consideration  was  made.  The  plaintiff 
was  nonsuited  on  the  ground,  that  the  defendant  had  per- 
formed the  contract,  when  he  had  designated  one  place  on  his 
farm  from  which  molding  sand  might  be  taken  by  the  plain- 
tiff, and  that  he  was  not  bound  to  designate  another,  wheu 
the  supply  at  the  place  first  designated  became  exhausted. 
It  had  been  shown  by  the  plaintiff  that  in  June,  1867,  the 
supply  of  sand  failed  at  the  place  designated,  and  that  although 
it  could  have  been  procured  elsewhere  on  the  premises,  the 
defendant  refused  to  designate  any  other  point  from  which 
the  plaintiff  might  take  it. 

The  contract  is  not,  we  think,  subject  to  the  limited  con- 
struction which  was  given  to  it.  It  does  not  indicate  any 
intention  on  the  part  of  the  defendant  to  restrict  the  taking 
of  sand  to  a  single  location.  The  permission  to  the  plain- 
tiff to  dig  it,  covered  the  whole  time  between  the  opening 
and  close  of  navigation.  He  was  authorized  to  dig  in  "  such 
places  "  as  should  be  designated  by  the  defendant,  implying 
that  several  or  successive  designations  might  become  neces- 
sary. The  defendant  reserved  the  right  to  indicate  the  points 
from  which  the  sand  should  be  taken,  but  the  right  of  the 
plaintiff  to  sand  from  the  premises  was  not  terminated  by 
the  failure  of  the  supply  at  a  given  point. 

The  agreement  sued  upon  does  not  show  upon  its  face  any 
consideration  which  will  support  an  action  upon  it  against 
the  defendant. 

The  plaintiff  does  not  agree  to  take  any  sand,  nor  is  there 
any  understanding  on  his  part  which  furnishes  a  consideration 
for  the  agreement  of  the  defendant.  {The  Chicago  cmd  North- 
eastern  R.  R.  Co.  v.  Da^^ie  et  al.y  4  Hand  [43  N.  T.],  241.) 
But  a  consideration  may  be  shown  by  extrinsic  evidence,  and 
as  this  point  was  not  raised  on  the  trial,  we  cannot  assume 
that  such  consideration  did  not  exist. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
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All  the  judges  agreeing,  judgment  reversed  and  new  trial 
ordered. 


William  Weed,  Respondent,  v.  Danfokth  N.  Baeney  and 

others,  Appellants. 

The  defendants,  a  joint  stock  association,  carrying  on  business  as  express- 
men, and  who  were  also  freight  agents  of  the  Pacific  Mail  Steamship 
Company,  received  from  the  plaintiff  merchandise  in  a  package  marked 
"  C.  O.  D."  to  be  conveyed  from  New  York  to  San  Francisco,  giving 
him  a  bill  of  lading  signed  by  them  as  agents  for  the  steamship  company. 
At  the  plaintiff's  request,  they  agreed  to  deliver  the  goods  to  the  con- 
signee and  to  collect  the  amount  due  thereon,  which  amount  they  were 
to  return  to  the  plaintiff.  Subsequently,  while  the  goods  were  in  the 
defendant's  warehouse,  and  after  the  consignee  had  been  several  times 
notified  to  call  and  take  them  away,  which  he  had  promised  to  do,  they 
were  destroyed  by  the  explosion  of  a  package  of  nitro-glycerin.  In  an 
action  brought  by  the  plaintiff  to  recover  the  value  of  the  goods, — Held, 
that  he  was  not  entitled  to  recover,  and  that  the  liability  of  the  defendant 
was  that  of  warehousemen  only. 

(Argued  April  10th,  1871;  decided  April  25th,  1871.) 

Appeal  by  the  defendants  from  a  judgment  against  them 
at  the  General  Term  of  the  Court  of  Common  Pleas  of  the 
city  and  county  of  New  York,  entered  upon  a  case  submitted 
under  section  372  of  the  Code. 

This  action  was  brought  to  recover  of  Wells,  Fargo  &  Co., 
a  joint  stock  association,  carrying  on  business  as  general 
agents,  expressmen,  forwarders  and  warehousemen,  in  various 
parts  of  the  country,  compensation  for  a  case  of  merchandise 
which  was  destroyed  by  the  explosion  of  a  package  of  nitro- 
glycerin, while  both  packages  were  in  their  warehouse  in 
San  Francisco.  The  nitro-glycerin  was  artfully  concealed, 
so  that  the  contents  of  the  package  were  not  known  to  Wells, 
Fargo  &  Co. 

Wells,  Fargo  &  Co.  were  agents  of  the  Pacific  Mail 
Steamship  Company  in  New  York  and  San  Francisco  for 
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receiving  freights,  freight  money,  and  giving  bills  of  lading 
for  freights.  On  the  6th  of  February,  1866,  the  plaintiff 
delivered  to  a  clerk  of  Wells,  Fargo  &  Co.,  at  their  oflBce,  on 
the  wharf  of  the  Pacific  Mail  Steamship  Company,  in  New 
York,  the  merchandise  in  question  and  received  therefor  a 
receipt  signed  by  Wells,  Fargo  cfe  Co.,  sole  freight  agents  to  the 
Pacific  Mail  Steamship  Company.  This  receipt  was  merely  evi- 
dence of  the  delivery  of  the  goods  at  the  wharf,  to  be  used  in 
obtaining  a  bill  of  lading  at  the  principal  oflBce.  On  the 
same  day  this  "  tag  "  was  delivered  up  and  a  bill  of  lading 
received,  at  which,  time  plaintiff  requested  Wells,  Fai-go  & 
Co.  to  collect  the  price  of  the  goods,  with  all  charges,  on 
their  delivery  at  San  Francisco.  The  bill  of  lading  was 
headed  "  Pacific  Mail  Steamship  Co.,  and  Panama  R.  R.  Co.," 
and  signed  "Wells,  Fargo  &  Co.,  sole  freight  agents  for 
Pacific  Mail  Steamship  Co.  and  Panama  R.  R.  Co."  Wells, 
Fargo  &  Co.,  transmitted  the  invoice  given  to  them  by  plain- 
tiff to  their  San  Francisco  oflSce,  in  an  envelope,  upon  the 
back  of  which  the  following  among  other  words  were  printed: 
"  Do  not  deliver  the  whole  or  any  part  of  the  goods  accom- 
panying this  bill  until  you  receive  the  pay  therefor.  Exam- 
ine the  bills  inclosed,  and  follow  the  special  instructions  of 
the  shippers,  if  any  are  given  on  the  bill.  If  the  goods  are 
refused,  or  the  parties  cannot  be  found  notify  this  office. 
N.  B.  Agents  must  observe  the  above  instructions  in  every 
instance."  The  goods  arrived  about  March  17th,  and  notice 
was  given  to  the  consignees,  and  the  goods  tendered  to  them 
and  payment  demanded.  The  consignees  did  not  decline  to 
receive  the  goods  but  promised  to  take  them  and  pay  the 
freight  charges,  and  bill  within  a  few  days,  and  the  goods 
remained  in  the  warehouse  of  Wells,  Fargo  &  Co.,  until 
April  16,  1866,  when  they  were  utterly  destroyed  by  the 
explosion  of  a  package  of  nitro-glycerin. 

Orosv^nor  P.  Lowrey^  for  appellants,  insisted  that  defend- 
ants were  never  carriers  of  plaintiff's  goods.     {KirJcpcUrich 
V.  Siaincr,  22  Wend.,  244 ;  Mahony  v.  Kehde^  14  C.  B., 
Hand— Vol.  VL     44 
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890 ;  Green  v.  JTopke,  18  C.  B.,  649 ;  Allen  v.  Bareday  7 
BoBw.j  204 ;  HUthbon  v.  Evdlong^  15  Johns.,  1 ;  Lyon  v. 
WiUiamSj  5  Gray,  667.)  If  such  liability  ever  existed  it 
terminated  when  goods  were  deposited  in  defendant's  ware- 
house, and  consignee  had  sufficient  time  to  remove  them. 
{Fiak  V.  Newton^  1  Denio,  45  ;  GovM  v.  Ghapin^  20  N.  Y., 
259,  267;  Norway  Plains  Co,  v.  Boston^  1  Gray,  253; 
Thomas  V.  Boston  <&  Providencey  10  Met.,  477 ;  Young  v. 
Smithy  3  Dana,  91,  94 ;  London  &  N,  W.  B.  Co.  v.  Bartletty 
7  M.  &  W.,  400 ;  Bough  v.  Londo7i  <&  N.  W.  B.  Co.,  L.  R, 
5  Exch.,  51,  58 ;  Adavns  v.  Da/mdly  31  Indiana,  ^^\  In  re 
Webb,  2  Moore,  P.  0.  K.,  500 ;  S.  C,  8  Taunton,  443 ;  Northup 
V.  Syracuse  B.,  2  Transcript  Appeals,  184 ;  Storr  v.  Crowley 

1  McClelland  and  Youngs,  129,  136.)  That  they  were  not 
required  to  give  notice  to  consignor.   {Budson  v.  Baacendale, 

2  H.  &  N.,  576 ;  Brem^  v.  Southern  Eso.  Co.y  6  Coldwell, 
Tenn.  R.,  361 ;  Morrison  v.  Ba/vis,  20  Penn,  171 ;  Denny 
y.  JSr.  T.  Cen.  B.  B.,  13  Gray,  481 ;  Armt  v.  Squires,  1 
Daly,  347.) 

Samuel  Hand  of  counsel  for  respondents,  insisted  that 
the  contract  was  made  with  defendants.  {Chicago  B.  B. 
Co.  V.  Merrill,  48  HI.,  426 ;  Stone  v.  Wood,  7  Cow.,  454 ;  1 
Parsons  on  Cont.,  47 ;  Moss  v.  lA/oingston,  4  N. 
Y.,  209;  18  Com.  B.,  54&;  Malpas  v.  London  Bwy.,  7 
Eng.  Law  Rep.,  1  C.  P.,  336.)  In  any  event  they  were 
liable  as  common  carriers  after  taking  the  goods  from  the 
ship.  {OuLlmer  v.  Adams  Express,  38  111.,  503 ;  Le  Centewr 
v.  London  Bailway,  Law  Rep.,  1  Q.  B.,  54 ;  Sweet  v.  Bar- 
ney, 23  N.  Y.,  335 ;  Bulger  v.  Densmore,  51  Barb.,  69  ;  Mo- 
Donald  V.  Western  B.  B.  Co.,  34  K  Y.,  501-2 ;  2  Pars.  ed. 
"  55,"  147 ;  Tooher  v.  Parmer,  2  Hilton,  76 ;  Hyde  v.  Trent. 
Nav.  Co.,  5  T.  R.,  395 ;  Am.  Ex.  Co.  v.  Lessem,  39  111.,  312 ; 
Baldwin  v.  Express  Co.,  33  id.,  197.)- 

By  the  Court — Peckham,  J.  Whether  Wells,  Fargo  <fc 
Co.  were  liable,  as  common  carriers  or  otherwise,  for  the  pack- 
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age  received  at  New  York  for  San  FraDciBCO,  as  between  those 
two  cities,  is  not  material  to  this  controversy.  The  defendants 
received  the  package  at  the  ship^s  tackles  at  San  Francisco, 
and  their  responsibility,  confessed  by  them,  commenced. 
They  were  to  deliver  the  package  to  Finch  &  Co.,  at  San 
Francisco,  and  collect  the  amoant  marked  thereon,  together 
with  charges  and  commissions. 

The  package  was  received  by  the  defendants  on  the  17th 
of  March,  and  put  in  their  warehouse,  and  it  was  tendered  to 
the  consignees  and  payment  demanded.  This  was  repelited 
several  times,  until,  on  the  16th  of  April,  when  the  package 
was  destroyed,  without  fault  of  the  defendants. 

Let  it  be  remembered,  that  this  package  could  not  have 
been  delivered  by  the  defendants.  It  was  to  be  delivered 
only  upon  payment  of  the  money ;  and  the  money  was  not 
paid.  There  was  no  refusal  to  receive  or  to  pay.  The  con- 
signees promised  to  receive  and  pay  each  time,  and  their  delay 
in  doing  so  was  not  unuBual. 

Thus  the  package  remained  in  the  defendants'  warehouse 
until  it  was  destroyed,  without  their  fault. 

We  have  lately  held,  that  a  passenger's  baggage,  arriving 
at  the  end  of  the  journey,  and  not  called -for  until  three  days 
thereafter,  was  then  held  by  the  carriers,  as  warehousemen. 
{Bv/mdZ  V.  iT.  Y.  Central  R.  B.  Co.y  ante  p.  184 ;  and 
gee  Roth  V.  Buffalo  and  State  Line  R.  R.y  34  N.  T.,  548 ; 
Qoold  V.  Chapin^  20  id.,  259 ;  Northrup  v.  Railroad^  2  Trans, 
App*,  183 ;  In  re  Webh,  8  Taunt.,  443.)    . 

After  the  defendants  had  tendered  the  package  to  the  con- 
signees and  demanded  the  money,  and  after  the  consignees 
had  had  a  reasonable  time  to  call  for  and  receive  it,  I  think 
the  defendants  held  the  package  as  warehousemen,  and  not  as 
common  carriers,  and  were  thereafter  responsible  for  the  care 
of  warehousemen  merely,  whatever  their  attitude  before.  As 
warehousemen,  it  is  not  pretended  they  were  liable. 

But  it  is  insisted  that  the  defendants  should  have  given 
notice  to  the  consignor,  when  the  consignees  did  not  receive 
and  pay  for  the  package.    Was  there  any  contract  to  do  so ) 
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All  there  was  on  that  subject  was  a  mere  direction  from  the 
defendants  here  to  their  agents  there  "to  notify  this  office" 
"  if  the  goods  are  refused  or  the  parties  cannot  be  found." 
This  could  scarcely  be  regarded  as  a  contract  with  the  con- 
signor. Nor  did  either  contingency  happen.  The  goods  were 
not  "  refused ;"  but  the  consignees  promised  to  take  and  pay 
for  them,  within  the  time  usual  at  San  Francisco.  What  was 
there  to  notify,  so  long  as  these  consignees  were  acting  as 
others  usually  did  at  that  place,  if  the  practice  were  reason- 
able' and  valid  ?  Neither  counsel  has  questioned  the  validity 
of  this  practice,  and  I  do  not  propose  to  pass  upon  it.  The 
situation  and  location  of  the  parties  must  be  considered  in 
reference  to  notice.  Mail-time  then,  between  New  York  and 
San  Francisco,  was  twenty-two  days.  The  defendants,  of 
course,  expected  to  get  pay  for  the  goods  before  a  letter  could 
be  answered.  Telegraphing  was  expensive ;  and  there  does 
not  seem  to  have  been  occasion  for  its  use.  There  is  no  state- 
ment that  it  was  usually  or  ever  resorted  to  under  such  cir- 
cumstances. 

The  authorities  would  not  seem  to  require  notice  under  the 
fects  of  this  case,  though  notice  may  be  sometimes  necessary. 

Expressmen  are  not  required  to  do  unreasonable  or  absurd 
things.  {Heugh  v.  Zond,  <&  N.  W,  R.  Co.^  6  L.  R.  [Exch.], 
61 ;  The  Land.  <&  N.  W.  R.  Co.  v.  BarUett,  7  Hur.  &  Nor., 
400 ;  Kremer  v.  South.  Ex.  Co.^  6  Cold.,  356 ;  OvUiver  v. 
Adama  Ex.  Co.,  38  111.,  603.) 

In  the  case  at  bar,  what  had  the  expressmen  to  communi- 
cate if  they  had  given  notice  ?  Nothing  unusual,  as  nothing 
unusual  had  occurred.  But  suppose  they  had  notified  the 
home  office  of  the  whole  facts,  and  they  had  directly  come  to 
the  knowledge  of  the  consignor  \  He  had  thus  become  aware 
that  some  days  had  elapsed  and  the  money  had  not  been 
paid,  but  had  been  promised,  and  no  doubt  would  be  paid  in 
a  few  days,  as  was  usual  at  that  place.  Would  the  consignor 
have  given  any  directions  at  war  with  the  course  pursued  by 
defendants?  In  all  probability  he  would  not.  But  if  he  had 
given  directions  by  mail  to  return  the  goods  forthwith  to 
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New  York,  the  order  would  have  arrived  too  late ;  it  would 
not  have  prevented  the  loss. 

Thus  it  was  not  the  lack  of  giving  notice  that  caused  the 
loss,  hence  defendants  are  not  liable  for  omitting  to  give  it. 
{Morrison  v.  Davis,  20  Penn.,  171 ;  Denny  v.  JV.  Y.  Cent 
B.  R,  Co.,  13  Gray.,  481.) 

The  judgment  is  reversed  and  judgment  ordered  for 
defendants. 

All  the  judges  agreeing,  except  Folgee  and  Eapallo,  J.  J., 
who  did  not  vote. 

Judgment  reversed,  and  judgment  ordered  for  defendants, 
with  costs. 


John  K.  Elwood,  Appellant,  v,  Geoeob  S.  Gabdkbb, 

Bespondent. 

Under  the  Code,  an  order  of  arrest  may  be  obtained  in  two  classes  of  cases : 
in  those  where  the  cause  of  action  is  identical  with  the  cause  of  arrest, 
and  in  those  where  lacts  dehors  the  cause  of  action  constitute  the 
cause  of  arrest  In  the  latter  class  of  cases,  unless  an  order  of  arrest  is 
obtained  before  judgment,  no  ca,  sa.  can  issue ;  but  if  such  order  of 
arrest  be  obtained,  and  the  defendant  omits  to  move  to  set  it  aside,  or 
fails  in  amotion  so  to  do,  he  is  concluded,  after  judgment,  from  question- 
ing the  right  to  an  execution  against  his  person. 

In  the  former  class,  the  defendant  may  contest  the  right  to  arrest  upon  a 
preliminary  motion  to  set  aside  the  order,  or  contest  the  alleged  cause 
of  action  upon  the  trial  itself,  if  at  the  trial  the  plaintiff  is  permitted  to 
abandon  his  cause  of  action  as  alleged. 

In  an  action  brought  by  the  plaintiff  to  recover  damages  sustained  by  him 
in  consequence  of  the  false  and  fraudulent  representations  of  the  defend- 
dant,  his  indorser  as  to  the  solvency  of  a  maker  by  which  he  was 
induced  to  accept  a  note  with  defendant's  indorsement,  an  order  of  arrest 
was  obtained  upon  an  affidavit  setting  forth  the  same  facts  as  the  com- 
plaint. At  the  trial  the  plaintiff,  having  abandoned  his  action  for  the 
fraud,  and  taken  judgment  against  the  defendant  as  indorser,  merely 
issued  execution  against  the  person. — Hdd,  that  the  defendant  had 
a  right,  though  failing,  to  set  aside  the  order  of  arrest  before  judg- 
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ment,  to  have  vacated  the  execution  issaed  against  the  person  of  the 
defendant 

(Argued  April  11th,  and  decided  April  25th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  district,  affirming  an  order  at  the 
Special  Term,  vacating  an  execution  issued  against  the  per- 
son of  the  defendant. 

The  plaintiff  brought  suit  by  a  summons  for  relief,  the 
complaint  being  in  the  form  of  an  action  for  damages  sus- 
tained by  reason  of  alleged  false  representations  made  by  the 
defendant  to  the  plaintiff,  as  to  the  solvency  of  the  maker  of  a 
promissory  note,  through  which  he  was  induced  to  take  the 
note,  the  making  of  which  by  a  third  party,  and  the  indorse- 
ment of  the  same  by  the  defendant  to  the  plaintiff  were  set  out 
in  the  complaint.  The  defendant  was  arrested,  on  an  order  of 
arrest  obtained  upon  an  affidavit,  identical  in  substance  with 
the  complaint.  The  defendant  made  no  effort  to  set  aside  the 
order,  but  appeared  on  the  trial,  and  asked  that  the  question 
involving  his  liability  to  arrest  be  there  contested.  This  the 
court  denied,  holding  that  such  allegations  were  surplusage, 
and  that  the  plaintiff  was  entitled  to  judgment,  on  proof 
alone  of  the  defendant's  liability  on  the  note  described  in  the 
complaint,  and,  on  such  proof  being  given,  ordered  judgment 
accordingly. 

The  defendant  appealed  to  the  General  Term,  where  the 
judgment  was  affirmed.  Executions  were  duly  issued,  first 
against  the  property,  and  subsequently  against  the  person,  of 
the  defendant,  and  the  defendant  then  moved,  on  affidavit,  to 
set  the  latter  aside  on  grounds  and  reasons  no  other 
than  those  existing  at  the  time  of  the  arrest.  The  plaintiff 
declined  to  introduce  counter  affidavits,  and  the  court  vacated 
the  executions  upon  the  proofs  as  presented  by  the  defendant's 
papers.  The  plaintiff  appealed  to  the  General  Term,  where 
the  order  was  affirmed ;  whereupon  the  plaintiff  appealed  to 
this  court. 
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John  JS.  Elwood^  for  the  appellaiit,in  person,  insisted  that 
motion  should  have  been  made  before  judgment.  (Code, 
§§183,  204;  Barker  y,  WAeder,  23  How.,  193;  Roberta  t. 
Carter^  17  id.,  479 ;  8.  C,  9  Abb.,  106 ;  Lozee  v.  Ccurpentery 
3  Abb.,  N.  S.,  309 ;  Atocin  v.  Oaroia,  24  How.,  186 ;  Wood 
V.  Eenryy  40  N.  Y.,  126-129 ;  Smith  v.  Kna^,  30  id.,  589 ; 
Gamin,  v.  Fredand^  6  id.,  560-564.) 

Edwin  O.  Davia^  for  the  respondent,  insisted  that  Supreme 
Court  had  power  to  vacate  the  execution  in  this  case.  {Pope 
V.  Newcomh^  cited,  30  N.  Y.,  589 ;  Smith  v.  Knapp^  30  N".  Y., 
581 ;  7  Hill,  182;  Humphrey  v.  Brown,  17  How.  Pr.,  481.) 

Church,  Ch.  J.  This  court,  in  Smith  v.  Knapp  (30  N.  Y., 
581),  held  that,  if  a  motion  to  set  aside  an  order  of  arrest  is 
not  made  before  judgment,  the  defendant  may  be  imprisoned 
on  a  ca.  %a.,  issued  on  the  judgment.  But,  if  the  judgment 
is  recovered  for  a  cause  of  action  for  which  the  defendant  is 
not  liable  to  arrest,  he  may  then  move  to  set  aside  the  ca,  sa., 
or  be  discharged  from  imprisonment.  In  that  case,  there 
were  several  causes  of  action  set  forth  in  the  complaint,  in 
some  of  which  the  defendant  was  liable  to  arrest,  and  in  others 
not.  An  order  of  arrest  had  been  obtained  in  the  former,  and 
judgment  was  taken  for  a  cause  of  action  for  which  the  defend- 
ant was  not  liable  to  arrest.  In  such  a  case,it  is  manifest  that 
the  court  should  relieve  a  party  from  imprisonment ;  other- 
wise he  might  be  imprisoned  for  a  cause  not  authorized  by 
law,  through  the  form  of  procedure. 

Section  179  authorizes  the  arrest  of  a  defendant  in  certain 
actions  specified  in  the  act,  of  a  tortious  character,  and  also  in 
actions  on  contract,  when  the  defendant  has  been  guilty  of 
certain  wrongful  acts  aflfecting  the  cause  of  action  or  the  con- 
sideration. Subdivision  four  reads  as  follows :  "  When  the 
defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt, 
or  incurring  the  obligation,  for  which  the  action  is  brought, 
or  in  concealing  or  disposing  of  the  property  for  the  taking, 
detention  or  conversion  of  which  the  action  is  brought,  or 
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when  the  action  is  brought  to  recover  damagea  for  fravd  or 
deceit.^^  Section  288  declares  that  "  no  execution  shall  issue 
against  the  person  of  a  judgment  debtor,  unless  an  order  of 
arrest  has  been  served  as  in  this  act  provided,  or  unless  the 
complaint  contains  a  statement  of  facts  showing  one  or  more 
of  the  causes  of  arrest  required  by  section  179." 

An  order  of  arrest  may  be  obtained  in  both  classes  of  cases ; 
in  those  cases  where  the  cause  of  action  is  identical  with  the 
cause  of  arrest,  and  in  the  actions  where  facts  dehors  the  cause 
of  action  constitute  the  ground  of  arrest.  In  the  latter  class 
of  cases,  unless  an  order  of  arrest  is  obtained  before  judg- 
ment, no  ca.  sa.  can  issue. 

This  process  is,  in  effect,  prohibited  by  section  288,  above 
quoted.  In  such  cases,  it  is  not  necessary  or  proper  to  set 
forth  the  facts  constituting  the  cause  of  arrest  in  tlie  com- 
plaint, because  they  constitute  no  part  of  the  cause  of  action, 
and  are  not  relevant  to  it,  and  need  not  be  proved  on  the 
trial.  For  instance,  in  an  action  upon  contract  to  recover  a 
debt,  it  would  be  improper  to  set  forth  that  the  defendant 
had  been  guilty  of  fraud  in  contracting  the  debt,  or  that  he 
had  disposed  of  liis  property  with  intent  to  defraud  his  credi- 
tors. It  is  only  proper  to  state  in  a  complaint  the  facts 
necessary  to  the  cause  of  action.  In  such  a  case  an  order  of 
arrest  must  be  obtained  before  judgment  to  entitle  the  plain- 
tiff to  a  ca,  sa.  If  obtained,  and  not  set  aside  before  judg- 
ment, a  ca,  sa.  may  issue  without  any  further  order  or 
direction  of  the  court,  and  the  defendant,  if  he  seeks  to  avoid 
the  effect  of  the  order,  can  move  to  set  it  aside  at  any  time 
before  judgment ;  and  if  he  omits  to  do  so,  or  if  he  is  unsuc- 
cessful in  a  motion  to  set  it  aside,  he  is  concluded,  after 
judgment,  from  questioning  the  binding  effect  of  the  order. 
But  when  the  action  is  one  which  gives  the  plaintiff  a  right 
to  an  order  of  arrest,  and  the  facts  constituting  it  are  identi- 
cal with  the  facts  constituting  the  cause  of  arrest,  the  defend- 
ant can  contest  the  right  to  arrest  upon  a  preliminary  motion 
to  set  aside  the  order,  and  also  contest  the  alleged  cause  of 
action,  of  course,  upon  the  trial.     In  such  a  case  it  follows 
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that  he  is  not  concluded  by  the  order  or  the  decision  upon  the 
motion  to  set  it  aside,  and  he  may  omit  tp  make  the  motion 
altogether,  as  the  trial  upon  the  alleged  facts  in  the  complaint 
will  furnish  an  opportunity  to  contest  the  facts  in  a  form 
preferable  to  that  upon  motion.  If  the  trial  of  such  an 
action  results  in  favor  of  the  plaintiflf,  the  record  is  conclu- 
sive in  favor  of  the  right  to  issue  a  oa.  sa.^  and,  if  for  the 
defendant,  the  order  is  of  course  discharged. 

The  meaning  of  the  latter  clause  of  section  288,  providing 
that  a  defendant  shall  not  be  arrested  unless  the  complaint 
contains  a  statement  of  facts  showing  one  or  more  causes  of 
arrest,  required  by  section  179,  is  that  the  statement  in  the 
complaint  must  be  of  facts  legitimately  and  properly  in  the 
complaint,  such  as  are  proper  and  necessary  to  be  proved ;  or, 
in  other  words,  such  as  constitute  a  cause  of  action  for  which 
a  party  may  "be  arrested.  It  would  be  absurd,  in  an  action 
on  a  promissory  note,  to  allow  a  party,  after  judgment,  to 
issue  a  ca.  sa.j  without  having  obtained  an  order  of  arrest, 
merely  by  incorporating  into  the  complaint  a  statement  of 
facts  suflScient  to  have  authorized  the  order  upon  a  motion. 
Such  facts  have  no  legitimate  place  in  a  complaint,  unless 
they  are  pertinent  to  the  cause  of  action ;  and,  if  they  are, 
they  should  be  proved  on  the  trial. 

This  was  an  action  to  recover  damages  for  fraud  and 
deceit,  in  obtaining  money  by  false  and  fraudulent  represen- 
tations as  to  the  pecuniary  standing  and  credit  of  the  makers 
of  a  note,  and  the  pecuniary  ability  of  the  defendant,  who 
indorsed  and  transferred  it  to  the  plaintiff.  The  complaint 
sets  forth  the  representations,  their  falsity,  that  the  party 
relied  upon  them,  and  then  says,  '^  that  by  reason  of  the  false 
and  fraudulent  conduct,  acts  and  representations  on  the  part 
of  the  said  defendant,  the  said  plaintiff  has  sustained  dama- 
ges "  to  the  amount  of  the  note  and  interest,  and  fifty  dollars 
costs,  incurred  in  prosecuting  the  makers,  and  demands  judg 
ment  therefor.  It  is  true  that  facts  in  relation  to  the  making, 
indorsement  and  transfer  of  the  note  are  set  out,  but  these  are 
stated  by  way  of  inducement,  and  for  the  purpose  of  showing 
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the  occasion  and  materiality  of  the  representations.    {Tcyum- 
send  V.  Hendrioksj  40  How.,  143.) 

There  is  no  claim  to  recover  upon  the  note,  or  against  the 
defendant  as  indorser.  On  the  contrary,  it  is  claimed  to 
recover  fifty  dollars  more  than  the  plaintiff  would  be  entitled 
to  against  the  defendant  as  indorser,  and  expressly  for  frand. 
All  the  allegations  of  fraud  in  the  complaint  were  impro- 
per, unless  they  constituted  a  cause  of  action  for  fraud  and 
deceit.  Besides,  the  summons  was  for  relief,  showing  that 
the  plaintiff  intended  not  to  commence  an  action  upon  the 
note ;  and  the  complaint  shows  conclusively  that  he  carried 
out  that  intention.  This  was  a  case,  therefore,  where  the 
defendant  had  a  right  to  omit  making  a  motion  to  set  aside 
the  order  of  arrest,  and  contest  the  facts  upon  the  trial.  He 
had  every  legal  reason  for  regarding  this  as  an  action  founded 
upon  tort,  which  the  plaintiff  was  bound  to  prove,  and  which 
he  could  contest  upon  the  trial.  It  seems  that  at  the  trial 
the  plaintiff  abandoned  his  action  for  fraud,  and  the  court 
allowed  him  to  take  judgment  against  the  defendant  as 
indorser  of  the  note. 

It  is  unnecessary  to  determine  whether  this  was  error  or 
not  as  that  question  is  not  before  us,  but  if  it  was  not  (and 
the  plaintiff  cannot  question  its  correctness  upon  this  motion), 
it  must  have  been  upon  the  ground  that  the  complaint  con- 
tained two  causes  of  action ;  one  upon  contract,  and  the  other 
for  fraud ;  or  that,  under  the  liberal  policy  inaugurated  by  the 
Code,  the  plaintiff  was  entitled  to  winnow  out  from  the  com- 
plaint the  facts  stated  by  way  of  inducement,  and  reconstruct 
them  into  an  action  on  contract,  and  recover  thereon. 

The  case  presented  is  this.  The  plaintiff  commenced  an 
action  to  recover  damages  for  fraud  and  deceit,  and  procured 
an  order  of  arrest,  upon  the  identical  facts  constituting  the 
cause  of  action,  as  set  forth  in  the  complaint.  The  defend- 
ant omitted  to  move  to  set  aside  the  order  of  arrest,  relying 
upon  his  procuring  a  discharge  therefrom  by  defending  the 
action  and  contesting  the  facts  upon  the  trial.  At  the  trial, 
the  plaintiff  abandoned  his  caofie  of  action,  and  procured  a 
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judgment  upon  contract,  in  an  action  for  which  the  defendant 
was  not  liable  to  be  arrested,  except  upon  extrinsic  facts  to 
be  proved  by  aflSdavit,  and  now  claims  that  the  defendant  is 
concluded  by  the  order  of  arrest  in  the  same  manner  as  tliough 
the  action  had  been  brought  on  the  contract,  and  the  order 
of  arrest  had  been  procured  upon  outside  facts  stated  in  an 
aflSdavit.  This  practice  is  too  sharp,  and  whether  intended  or 
not,  we  can  see  that  it  might  have  operated  as  a  fraud  upon  the 
defendant.  If  tlie  action  had  been  upon  the  note,  as  the 
recovery  was,  the  defendant  would  have  known  that  he  could 
only  contest  the  right  to  the  order  upon  a  motion  to  set  it 
aside,  but  he  had  legal  reasons  for  believing  that  he  could  do 
it  at  the  trial.  He  was  deprived  of  the  right  by  the  action 
of  the  plaintiff  The  consequence  may  be  to  enable  the 
plaintiff  to  imprison  hisdebtor  contrary  to  law,  and  to  deprive 
him  of  the  opportunity  to  contest  his  right  to  do  so.  It 
cannot  be  said  that  the  defendant  has  lost  the  opportunity  by 
his  own  laches.  That  would  have  been  so,  if  the  action  and 
recoveiy  had  been  for  the  same  cause,  but  it  was  not  negli- 
gent in  the  defendant  to  await  the  trial  and  meet  the  allega- 
tions of  fraud  upon  which  the  order  was  obtained,  in  the 
forum  to  which  the  plaintiff  had  invited  him.  The  power  of 
the  court  below  to  relieve  a  party  under  such  circumstances 
is  undoubted,  within  the  principle  laid  down  in  30  N.  Y., 
supra. 

Imprisonment  for  debt  is  abolished  except  in  certain  spe- 
cific cases,  and  if  a  party  seeks  to  imprison  his  debtor,  he 
must  bring  the  case  clearly  within  one  of  the  enumerated 
exceptions,  and  prove  it  according  to  prescribed  practice. 

The  order  must  be  affirmed. 

All  the  judges  concurring,  order  affirmed. 
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itSro     Alden  a.   Campbell,  Appellant,  v.  William  S.  Evans, 

Kespondent. 

The  provisions  of  the  act  of  1867,  chap.  814,  as  to  the  seizure  of  animals 
running  at  large  in  the  public  highways,  are  constitutional  and  Valid. 

It  is  no  objection  to  the  proceedings  to  be  instituted  under  the  act,  that 
personal  notice  to  the  owner  or  other  claimant  of  the  property  is  not 
made  necessary  by  the  act,  or  essential  to  the  Jurisdiction  of  the  magis- 
trates, or  that  such  proceedings  are  to  some  extent  summaxy. 

(Argued  April  11, 1871 ;  decided  April  35, 1871.) 

Appeal  from  a  decision  of  the  late  General  Term  of  the 
Supreme  Court  of  the  fifth  judicial  district,  affirming  a  judg- 
ment for  defendant,  entered  upon  the  report  of  a  referee." 

The  action  was  replevin  for  three  horses  found  by  the  defend- 
ant, an  overseer  of  highways,  running  at  large  upon  a  public 
highway  within  his  district,  and  seized  and  taken  by  him 
pursuant  to  chap.  814  of  the  Laws  of  1867. 

Immediately  after  making  the  seizure,  the  defendant  made 
complaint,  certified  by  his  oath,  to  a  justice  of  the  peace  of 
the  town,  stating  the  seizure  of  the  property,  describing  it 
and  the  cause  of  such  seizure,  with  a  reference  to  the  act, 
requesting  a  summons  to  the  owner  to  appear  and  show  cause 
why  they  should  not  be  sold,  etc. 

A  summons  was  issued  by  the  justice,  reciting  the  com- 
plaint and  requiring  the  owner  of  the  animals,  or  any  party 
having  an  interest  in  them,  to  show  cause  why  they  should 
not  be  sold  at  a  time  specified,  more  than  ten  days  from  the 
time  of  issuing  the  same.  One  Ashley,  who  was  a  constable, 
made  oath  in  writing  that  on  a  day  specified,  which  was 
more  than  ten  days  before  the  return  day  of  the  summons,  he 
served  the  same  by  posting  a  copy  thereof  in  six  public  and 
conspicuous  places  in  the  town,  one  of  said  places  being  the 
district  school-house,  "  nearest  to  said  premises." 

On  the  return  day,  the  plaintiff"  appeared,  but  for  no  other 
purpose  than  to  object  to  the  jurisdiction  of  the  court,  and 
particularly  on  the  ground  that  the  proceedings  were  based 
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upon  an  insufficient  complaint.  The  objections  were  over- 
ruled and  the  plaintiff  thereupon  refused  to  take  any  further 
part  in  the  proceedings,  and  withdrew.  The  justice  pro- 
ceeded to  hear  the  proofe  of  the  complaint  and  gave  judgment 
for  the  amounts  allowed  by  the  act,  amounting  in  the  aggre- 
gate to  $30.50,  including  the  penalty  imposed  upon  the  owner 
for  suffering  and  permitting  the  animals  to  run  at  large.  A 
warrant  was  thereupon  issued  and  delivered  to  a  constable  for 
the  sale  of  the  property.  After  the  judgment,  and  before  the 
issuing  of  the  warrant,  the  plaintiff  demanded  the  horses  of 
the  defendant,  and  upon  his  refusal  to  deliver  them,  brought 
this  action.  The  cause  was  tried  by  a  referee,  who  gave  judg- 
ment for  the  defendant,  which  was  affirmed  by  the  Supreme 
Cmirt,  and  from  the  latter  judgment  the  plaintiff  appealed  to 
this  court. 

W.  Porter,  for  the  appellant,  cited  as  to  the  unconstitu- 
tionality of  the  act,  Rockwdl  v.  Nearing  (35  N.  Y.,  302) ; 
MeConnell  v.  Van  Aennan  (56  Barb.,  535,  note  a)  ;  Levitt  v. 
Thompson  (56  id.,  54:2) ;  Taylor  v.  Porter  (4  Hill,  140) ;  In 
the  master  of  the  Empire  City  Bank  (18  N.  T.,  216) ;  We^- 
tervelt  v.  Gregg  (2  Kern.,  209,  212). 

G.  N.  Kennedy,  as  to  the  constitutionality  of  the  act,  cited 
Rochwea  V.  Nearing  (35  N.  Y.,  302) ;  U.  S.  Trust  Co.  v.  U.  8. 
Fire  Ins.  Co.  of  N.  T.  (18  K  Y.,  199). 

Allen,  J.  The  act  of  1867  (chap.  814),  under  which  the 
defendant  seized  the  plaintiff's  horses,  was  passed  to  avoid 
the  objections  which  this  court,  at  the  preceding  March  term, 
had  held  fatal  to  the  act  of  1862  (chap.  459),  so  far  as  the 
same  authorized  the  seizure  and  sale  of  animals  trespassing 
on  the  lands  of  others.  The  vice  of  that  act  was  that  it  did 
not  provide  for  a  notice  to  the  owner,  or  a  judicial  condem- 
nation of  the  property,  or  an  adjudication  of  the  right  to  sell, 
but  permitted  a  sale  without  giving  a  hearing  to  the  owner, 
and  without  process  or  warrant.     It  is  true  that  the  court 
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did  not  decide  that  the  same  provisions  for  the  seizure  and 
sale  of  animals  found  running  at  large  in  public  highways, 
streets  and  parks,  would  be  subject  to  the  same  condemna- 
tion, but,  in  terms,  left  that  question  undecided.  {JSockwell 
V.  NeaAng^  35  K.  Y.,  302.)  The  amendatory  act  of  1867 
was  designed  to  give  that  "  due  process  of  law  "  for  the  con- 
demnation and  sale  of  animals  liable  to  seizure  and  sale  under 
its  provisions,  without  which  no  person  can  be  deprived  of 
life,  liberty  or  property.  (Constitution,  act  1,  §  6.)  It  is 
not  denied  that  the  legislature  had  the  constitutional  right 
to  prohibit  the  running  at  large  of  cattle  in  the  streets  and 
public  highways  of  the  State,  and  enforce  the  same  by 
penalties. 

It  must  be  regarded  as  within  the  legitimate  power  of 
legislative  actiop  to  protect,  by  proper  laws  and  under  suita- 
ble penalties,  the  public  highways  of  the  State,  and  secure 
to  the  people  the  firee  and  unimpeded  use  of  them.  The 
subject-matter  of  the  act  was  within  the  general  powers 
vested  in  the  legislature  to  pass  such  acts  as,  in  their  judg- 
ment, will  conduce  to  the  welfare  of  the  citizens  and  the 
public  good ;  and  in  its  general  scope  and  terms,  its  purpose 
and  object,  it  is  not  repugnant  to  or  forbidden  by  the  Consti- 
tution. {Rockwell  V.  Nearing^  supra;  Commonwealth  v. 
AlgeTy  7  Cush.,  53.) 

The  only  question  on  this  branch  of  the  case  is,  whether  in 
the  provision  made  for  enforcing  the  law  and  giving  it  prac- 
tical effect,  the  act  does  secure  to  the  party  whose  property 
is  seized  that  judicial  investigation  and  determination  to 
which  he  is  entitled  under  the  Constitution,  before  he  can  be 
deprived  of  his  property. 

Property  cannot  be  confiscated  by  act  of  the  legislature, 
or  taken  from  the  rightful  owner  without  a  forensic  trial  and 
judgment,  a  trial  by  the  ordinary  modes  of  judicial  proceed- 
ing. {Taylor  v.  Porter ^  4  Hill,  140 ;  Wyneham^r  v^  People, 
3  Kern.,  378.) 

In  WeaterveU  v.  Gregg  (2  Kern.,  202),  it  was  said  that 
"  due  process  of  law  undoubtedly  means,  in  the  due  course  of 
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legal  proceedings  according  to  those  rules  and  forms  which 
have  been  established  for  the  protection  of  private  rights." 
The  law  does  provide  for  a  judicial  investigation  and  a  final 
judgment  as  a  prerequisite  to  the  sale  of  the  property,  and 
only  authorizes  a  sale  upon  process  issued  by  the  magistrate 
on  execution  of  the  judgment. 

It  is  no  objection  to  the  proceedings  that  personal  notice  to 
the  ow^ner  or  other  claimant  of  the  property  is  not  made  neces- 
sary by  the  act,  or  essential  to  the  jurisdiction  of  the  magis- 
trate, or  that  the  proceedings  are,  to  some  extent,  summary. 
The  proceedings  are  in  the  nature  of  proceedings  in  rem,  the 
penalty  or  forfeiture  attaching  to  and  being  a  lien  upon  the 
offending  animals.  The  owner  may  or  may  not  be  known  ; 
the  animals  are  not  in  the  actual  possession  and  custody  of 
any  one,  either  as  owner  or  otherwise ;  they  are  "  running  at 
large."  In  analogy  to  proceedings  in  other  cases  in  rem,  or 
for  enforcing  specific  liens  upon  or  forfeiture  of  property,  the 
legislature  has  provided  for  notice,  in  such  form  and  for  such 
length  of  time  as  they  thought  reasonable,  and  best  calculated 
to  inform  the  owner  of  the  proceedings,  and  give  him  an 
opportunity  to  be  heard ;  and  the  mode  and  manner  of  giving 
the  notice  is  neither  untenable  or  illusorv. 

In  admiralty  and  maritime  proceedings,  a  citation  by  post- 
ing, as  prescribed  by  the  practice  of  the  court,  is  a  very  usual 
way  of  acquiring  jurisdiction ;  and,  under  the  statutes  of  this 
Btate,  there  are  various  proceedings,  both  in  rem  and  in  per- 
sonam, in  which  the  party  to  be  affected  only  has  notice^  by  a 
publication  or  posting,  of  the  summons  or  notice.  Judge 
Denio,  in  Tfie  Matter  ^of  the  Empire  City  Bank  (18  N.  Y., 
215),  refers  to  several  proceedings  of  this  character;  and  other 
examples  of  the  same  kind  might  be  cited.  Judge  Denio 
says,  in  the  case  cited,  "  When  the  legislature  has  prescribed 
a  kind  of  notice  by  which  it  is  reasonably  probable  that  the 
party  proceeded  against  will  be  apprised  of  what  is  going  on 
against  him,  and  an  opportunity  is  afforded  to  defend,  I  am 
of  opinion  that  the  courts  have  not  the  power  to  pronounce 
the  proceeding  illegal."     The  principle  is  the  same  when  the 
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proceeding  is  against  property.  A  person  whose  cattle  have 
been  seized  will  be  very  likely  to  learn  the  fact,  and  of  the 
proceedings  against  them,  if  notices  are  posted  in  six  conspicu- 
ous places  in  the  town  for  ten  days  or  more.  But  it  was 
peculiarly  within  the  province  of  the  legislature  to  prescribe 
the  notice,  and  direct  the  manner  of  service. 

The  statute  seems,  by  implication,  if  not  directly,  to  require 
the  summons  to  be  posted  for  ten  days. 

The  only  object  of  requiring  a  given  number  of  days 
between  the  issuing  and  return  of  the  process  is,  that  it  may 
be  the  more  likely  to  come  to  the  knowledge  of  the  party  to  be 
affected  by  the  proceeding.  This  purpose  can  only  be  accom- 
plished by  a  service,  as  well  as  by  an  issue ;  and,  although  it 
need  not  be  decided  in  this  case,  such  will  probably  be  the  deci- 
sion should  the  question  ever  arise.  Such  reasonable  construc- 
tion should  be  given  the  act  as  to  uphold  it  and  carry  out  the 
intent  of  the  legislature,  rather  than  that  which  will  render  it 
void,  or  cause  it  to  work  an  injustice,  in  opposition  to  the 
Intent  of  its  framers.  The  legislature  had  clearly  the  right  to 
prohibit  animals  from  running  at  large  on  the  public  high- 
ways ;  to  enforce  the  observance  of  the  act  by  penalties ;  to 
make  the  penalties  a  lien  upon  the  cattle  found  running  at 
large  in  violation  of  the  act ;  and  to  authorize  a  distress  and 
sale  of  the  property  for  the  payment  of  the  penalties.  In  the 
act  of  1867,  they  have  exercised  this  power,  and  have,  by  the 
same  act,  carefully  protected  the  right  of  the  owner,  and 
guarded  against  a  sale  by  which  he  would  be  deprived  of  his 
property,  except  by  the  judgment  of  a  court  in  the  ordinary 
course  of  judicial  proceedings,  after  an  opportunity  to  defend, 
and  upon  a  warrant  to  a  proper  officer  in  execution  of  the 
judgment.  The  judge  has  found  that  the  defendant  was  an 
overseer  of  highways ;  that  the  horses  were  found  by  him 
running  at  large  within  his  district ;  and  that  he  seized  and 
took  them,  in  the  proper  discharge  of  his  duty ;  and,  as  con- 
clusion of  law,  that  the  act  under  which  he  proceeded  was 
constitutional,  and  that  he  was  entitled  to  judgment  for  a 
return  of  the  property  and  damages  for  its  detention. 
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The  other  findings  of  fact  and  conclusions  of  law  are  sur- 
plusage. The  defendant  justifies  the  seizure  and  detention 
of  the  property  by  virtue  of  his  oflSce  under  the  statute,  and 
not  under  the  proceedings  and  judgment  of  the  justice.  His 
acts  gave  jurisdiction  to  the  justice,  and  his  authority  is 
derived  from  the  statute,  and  not  from  the  acts  of  the  magis- 
trate. There  is  no  complaint  that,  by  any  unlawful  act  or 
omission  of  duty  after  the  seizure,  he  became  a  trespasser  ah 
initio.  The  judge,  in  his  findings  of  fact  and  conclusions  of 
law,  incorporated  in  the  judgment-roll,  finds  that  the  defend- 
ant's interest  in  the  property  was  thirty  dollars  and  fifty  cents, 
and  that  he  is  entitled  to  judgment  for  a  return  of  the  pro- 
perty, or  the  value  of  his  interest  therein,  to  the  amount 
named.  No  objection  or  exception  was  made  or  taken  to  this 
part  of  the  finding,  and  it  is  not  made  a  part  of  the  case. 
The  judge,  had  there  been  no  judgment  by  the  justice,  might 
have  assessed  the  penalty  under  the  statute ;  but,  in  the  present 
case,  he  probably  has  taken  the  judgment  of  the  justice  as 
evidence  of  the  amount  of  the  penalty  lawfully  chargeable 
upon  the  property.  There  was  no  question  made  upon  the 
trial  as  to  the  amount  of  the  lien,  if  the  defendant  was  enti- 
tled to  a  judgment  for  a  return.  The  main  question  intended 
to  be  presented  by  the  contest,  to  wit,  the  validity  of  the  law, 
was  fairly  presented,  and  is  before  us  upon  this  appeal.  The 
questions  touching  the  regularity  of  the  proceedings  before 
the  justice  were  incidentally  presented,  but  the  action  was 
not  brought  to  test  them ;  and,  as  a  decision  of  these,  either 
way,  would  not  affect  the  justification  of  the  defendant,  or 
deprive  him  of  the  shield  of  the  statute  under  which  he  acted, 
they  need  not  be  considered. 

The  judgment  must  be  affirmed. 

Andrews,  J.,  did  not  sit ;  Folgbb,  J.,  did  not  vote ;  aU  the 
others  concurring. 

Judgment  afiirmed. 
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The   Tbustees  of  the  Yillage  of  Delhi,  Appellants,  v. 
William  Youmans,  Jr.,  Respondent. 

An  action  will  not  lie  against  an  owner  of  land,who,  in  digging  a  well  upon 
his  own  premises,  intercepted  the  percolation  or  underground  currents  of 
water,  and  thereby  prevented  their  reaching  the  springs  or  open  running 
stream  on  the  soil  of  another.  The  rule  is  different  when  the  water  has 
actually  reached,  and  become  a  part  of,  the  spring  or  stream,  and  is  sub- 
tracted from  it. 

(Argued  April  8d;  decided  April  18th,  1871.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  sixth  district,  affirming  a  judgment  for 
the  defendant  at  Special  Term. 

This  was  an  action  for  a  perpetual  injunction,  restraining 
the  defendant  from  digging  upon  his  own  land,  for  a  lawful 
pui-pose,  the  result  of  which  was  the  diversion  of  the  water, 
and  preventing  its  flowing  or  percolating  into  two  large  and 
valuable  springs  on  adjoining  land,  which  supplied  the  vil- 
lage of  Delhi  with  water. 

ft 

William  Gleason,  for  the  appellants. 

Amasa  J.  Pa/rker^  for  the  respondent.  This  court  must 
decide  upon  the  &cts  as  found  by  the  judge  at  Special  Term, 
who  acted  as  referee.  {Mosher  v.  HotckMsa^  3  Keyes,  161 ; 
Fa/rnam  v.  Hotchhiss^  2  id.,  9 ;  Marco  v.  Liverpool  Co,y  35 
N.  T.,  664 ;  Morgan  v.  Skidmore^  not  yet  reported ;  Code, 
§§  267,  268,  272.)  The  defendant's  right  to  lawfully  dig  on 
his  own  land,  notwithstanding  the  result,  is  well-settled. 
{EUis  V.  Duncam,^  21  Barb.,  239,  affirmed  in  Court  of  Appeals, 
not  reported ;  Goodale  v.  TutUe^  29  N.  T.,  459 ;  Acton  v. 
Blunddl^  12  Mees.  &  Wels.,  324 ;  Greenleaf  v.  Francis^  18 
Pick.,  117 ;  Pixley  v.  Clark,  36  N.  Y.,  520 ;  EadMff's  E». 
V.  Mayor,  4  Comst.,  195-200 ;  Bdlowa  v.  Sackett,  15  Barb., 
96";  Rawatron  v.  Taylor,  33  Eng.  L.  &  Eq.,  428 ;  Broadbervt  v. 
Ramahotha/m,  34  id.,  553 ;  Chasemore  v.  Richards,  7  House 
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of  Lords  Cases,  349;  Frazier  v.  Brown/ 12  Ohio  St.,  294; 
Saldeman  v.  JBruckhard,  45  Penn.,  514;  EouUe  v.  DriacoU^ 
20  Conn.,  533 ;  Chatfidd  v.  Wilson,  28  Verm.,  47 ;  ChatfieU 
V.  Wilson,  31  id.,  358 ;  Harwood  v.  Bruier,  32  id.,  ?24 ; 
GreenUaf  v.  Francis,  18  Pick.,  117;  Brovm  v.  /^Zi/w,  27 
Conn.,  34.)  The  rule  of  the  civil  law  is  the  same.  (Dig., 
39,  3,  1,  12 ;  see  Washburn  on  Easements,  ch.  3,  §  7.)  There 
is  no  prescriptive  right,  by  length  of  user.  {RovUe  v.  DriscoU, 
20  Conn.,  533 ;  Wheadey  v.  Baugh,  25  Penn.,  528 ;  Tngrakam 
V.  Hutchinson,  2  Conn.,  524,  597 ;  Washburn  on  Easements, 
384. 

By  the  Court  —  Peoeham,  J. .  If  the  action  of  the  defend- 
ant took  the  water  away  from  the  springs,  after  it  had  reached 
there,  after  it  had  become  part  of  an  open,  running  stream, 
then  this  action  would  lie.  {Rawstron  v.  Taylor,  33  Eng.  L. 
&  Eq.,  428 ;  Broadbent  v.  Ramshothcmi,  34  id.,  553 ;  Chase- 
more  V.  Richards,  7  House  of  Lords  Cases,  349 ;  Pixley  v. 
Clark,  35  N.  Y.,  520 ;  Goodale  v.  TutOe,  29  id.,  459 ;  FUis 
V.  Duncan.,  21  Barb.,  230,  affirmed  in  this  court,  but  not 
reported.) 

But  if  it  merely  prevent  the  water  from  reaching  the  spring 
or  open,  running  stream,  by  intercepting  its  percolation  or 
underground  currents,  by  digging  a  well  upon  the  defendant's 
own  land,  for  the  use  of  his  family  and  stock,  this  action  will 
not  lie.  The  law  is  settled  in  that  way,  both  here  and  in 
England.    (See  same  cases.) 

The  facts  in  this  case,  as  found  by  the  justice  who  tried  it, 
do  not  show  that  the  water  has  been  taken  away  from  the 
spring  or  running  surface  stream  after  it  had  reached  there. 
On  the  contrary,  the  inference  from  his  findings  woald  rather 
seem  the  other  way.  Nor  is  there  any  request  to  find  other- 
wise, nor  any  exception  on  that  point. 

Every  inference  and  presumption  that  can  be  reasonably 
entertained  must  be  indulged  in  favor  of  affirming  a  judg- 
ment. It  is  a  well-settled  rule  that  the  party  who  alleges 
error  must  show  it. 
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The  doctrine  of  lateral  support  of  adjoining  land,  cannot 
aid  the  plaintiffs'  case.  I  do  not  think  it  has  any  application 
to  the  facts  as  found. 

It  may  well  be  that  the  plaintiffs  have  been  injured,  legally 
injured,  by  the  acts  of  the  defendant.  But  the  facts  as  found 
do  not  make  it  appear.  In  the  absence  of  any  request  to 
find,  or  exception  to  refusal  to  find,  other  facts,  we  cannot 
consider  the  evidence  with  a  view  to  decide  whether  other 
facts  may  not  be  regarded  as  sufficiently  proved. 

All  concurring. 

Judgment  affirmed. 


46        864       ^^  '^^^  Matter  of  the  PETmoN  of  the  Long   Island 
76AD^224  Railroad  Company. 

Although  the  twenty-second  section  of  the  general  railroad  act  does  not,  in 
terms,  declare  that  the  commissioners,  appointed  in  pursuance  of  it,  shall 
have  jurisdiction  of  the  entire  subject  of  the  location  of  the  route  through 
the  county  in  which  the  land  of  the  person  applying  for  their  appoint- 
ment is  situated,  sti^,  that  is  the  true  intent  and  construction  of  the  act 

The  appointment  of  commissionei*s  can  only  be  legally  made  after  all  notices 
required  by  law  have  been  duly  served,  and  the  fifteen  days  have  expired, 
within  which  the  persons  aggrieved  may  apply  for  such  appointment. 

The  commissioners  first  duly  appointed  have  exclusive  jurisdiction  to 
examine  and  determine  in  respect  to  all  objections  to  the  proposed  loca- 
tion ;  and  that  determination  is  final  upon  all  questions  relating  thereto. 

(Argued  April  4th,  and  decided  April  18th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  department,  affirming  an  order  made  in 
July,  1870,  at  Special  Term,  which  vacated  and  set  aside  an 
order  made  by  Barnabd,  J. 

The  Hunter's  Point  and  South  Side  Railroad  Company  was 
organized  under  the  general  railroad  act,  and  duly  filed  a  map, 
etc.  This  company  gave  written  notice  of  location  of  their 
route  to  one  Furman,  an  actual  occupant  of  land  over  which  the 
location  was  made.     On  the  petition  of  Furman,  commission- 
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ers  to  examine  the  route  were  appointed,  and  duly  made  and 
filed  their  determination  as  to  the  route,  according  to  law. 
Afterward,  notice  of  such  location  was  given  to  the  Long 
Island  Railroad  Company,  on  .petition  of  which  company, 
Baknard,  J.,  made  an  order  appointing  new  commissioners  to 
examine  auch  route.  Upon  an  affidavit  of  one  CuHen,.  reciting 
the  proceedings  of  the  Furman  commission,  and,  upon  such 
proceedings,  the  Supreme  Court,  at  a  Special  Term,  vacated 
and  set  aside  the  order  made  by  Barnard,  J.  From  this 
order  an  appeal  was  taken  to  the  General  Term,  and  the 
order  there  affirmed ;  from  such  determination,  an  appeal  i^i 
now  taken  to  this  court. 

a 

A.  J.  Vanderpod^  for  the  appellants. 
Edgar  M.  OnUeriy  for  the  respondent. 

Andrews,  J.  Upon  filing  articles  of  association,  in  con- 
formity with  the  provisions  of  the  general  railroad  act,  a 
corporation  is  created,  with  power  to  construct  a  railroad 
between  the  places  and  through  the  counties  designated 
therein.  But  the  particular  route  of  the  proposed  road  is  not 
left  to  the  discretion  of  the  corporation.  It  is  to  be  deter- 
mined by  the  proceedings  and  in  the  manner  prescribed  in 
the  twenty-second  section  of  the  act. 

The  location  of  the  route  is,  in  its  nature,  a  proceeding 
preliminary  to  the  acquisition  of  land  therefor  by  appraisal 
and  condemnation ;  and  the  statute  regulations  must  be  com- 
plied with  before  the  route  can  be  located. 

The  filing  of  the  profile  and  map,  required  by  that  section, 
is  not  the  location  of  the  route,  but  the  proposal  of  one, 
which  may  or  may  not  become  the  actual  route,  as  shall  be 
determined  by  the  subsequent  proceedings. 

It  is  obvious,  from  the  examination  of  the  twenty-second 
section,  that  the  leading  objects  of  that  section  were,  first,  to 
give  to  each  occupant  of  land  through  which  the  proposed 
route  passes  an  opportunity  to  object  to  the  intended  loca- 
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tion,  and  to  be  heard  in  respect  to  such  objection ;  and,  sec- 
ond, to  constitute  a  special  tribunal  to  determine  and  fix  the 
location,  after  liearing  and  considering  the  objections  which 
may  be  made. 

The  company  are  required  to  give  written  notice  of  the 
route  designated  upon  the  map  and  profile  filed,  to  all  occu- 
pants of  the  land  to  be  affected;  and  any  party  feeling 
aggrieved  by  the  proposed  location  is  authorized,  upon  peti- 
tion setting  forth  his  objections,  to  apply,  within  fifteen  days 
after  service  of  such  notice,  to  a  justice  of  the  Supreme  Court 
Qut  of  court,  for  the  appointment  of  commissioners  to  exam- 
ine the  proposed  route  and  hear  the  parties. 

The  statute  does  not,  in  terms,  declare  that  the  commis- 
sioner8,appointed  in  pursuance  of  it,shall  have  jurisdiction  of 
the  entire  subject  of  the  location  of  the  route  through  the 
county  in  which  the  land  of  the  person  applying  for  the 
appointment  is  situated ;  but  this  is,  we  think,  the  true  intent 
and  construction  of  the  act. 

The  map  and  profile  of  the  proposed  route,  through  each 
county,  is  to  be  filed  in  the  clerk's  oflSce  of  such  county ;  the 
commissioners  are  to  examine  the  proposed  route ;  and  they 
are  authorized  to  aflSrm  or  alter  it,  as  may  be  consistent  with 
the  "just  rights  of  all  the  parties  and  the  public,"  and  their 
determination,  duly  certified,  is  to  be  filed  in  the  oflSce  of  the 
county  clerk. 

It  is  true  that  the  appointment  of  commissioners  may  be 
made  upon  the  application  of  a  single  person  aggrieved ;  but 
a  construction,  which  would  confine  their  jurisdiction  to  an 
inquiry  as  to  the  proposed  route  over  tlie  land  of  the  appli- 
cant, would  be  impracticable  and  defeat  the  intent  of  the  act. 
It  would  allow  new  commissioners  to  be  appointed  upon  the 
application  of  any  other  party  aggrieved,  and  each  set  of 
commissioners  could  indirectly  nullify  the  action  of  those 
preceding  them. 

The  statute  contemplates  that  the  commissioners  first  duly 
appointed  shall  have  exclusive  jurisdiction  to  examine  and 
determine  in  respect  to  all  objections  to  the  proposed  location, 
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and  their  determination  is  final  upon  all  questions  relating 
thereto. 

The  appointment  of,  and  proceedings  by  the  commissioners 
are,  however,  to  be  regulated  so  as  to  give  effect  to  the  pro- 
vision which  secures  to  each  party  interested  an  opportunity 
to  be  heard  before  his  rights  are  adjudicated. 

If  commissioners  appointed  upon  the  application  of  one 
party  could  act  before  notice  of  the  proposed  location  had 
been  given  to  others  whose  lands  are  included  within  it,  their 
right  to  be  heard  might  be  foreclosed,  and  they  deprived  of 
the  benefit  which  the  statute  intended  to  secure  to  them. 
Such  a  construction,  overruling  the  plain  intention  of  the  act, 
cannot  be  admitted. 

Effect  can  be  given  to  all  its  provisions,  upon  the  construc- 
tion of  which  we  think  the  section  is  capable,  viz.,  that  the 
appointment  of  commissioners  can  only  be  made  after  all 
notices  required  by  law  have  been  served,  and  the  fifteen 
days  have  expired  within  which  the  persons  aggrieved  may 
apply  for  such  appointment. 

Each  person  entitled  to  notice,  if  he  objects  to  the  proposed 
route  and  desires  to  be  heard,  must,  by  the  express  terms  of 
the  section,  apply  for  the  appointment  of  commissioners  within 
the  prescribed  period ;  but  the  officer  to  whom  the  application 
is  made  cannot  act  upon  the  application  and  appoint  commis- 
sioners, unless  aU  persons  entitled  to  notice  have  been  served. 
In  the  meantime,  the  rights  of  the  applicant  are  preserved, 
and  the  location  of  the  road  remains  in  abeyance. 

These  considerations  dispose  of  this  case.  The  proceedings 
instituted  by  Furman  were  commenced  and  concluded  before 
any  notice  under  the  twenty-second  section  was  served  on  the 
appellant. 

The  appointment  of  commissioners  upon  Purman's  appli- 
cation was  premature  and  unauthorized,  and  the  subsequent 
proceedings  were  void. 

These  proceedings  were  no  impediment  to  the  application 
of  the  appellant ;  and  the  court  erred  in  setting  aside  the 
order  appointing  commissioners  upon  it. 
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It  does  not  appear  affirmatively,  by  the  petition  or  order  in 
the  proceedings  on  the  part  of  the  appellant,  that  all  persons 
entitled  to  notice  had  been  served, when  that  order  was  made. 

In  the  absence  of  evidence  to  the  contrary,  and  in  view  of 
the  peculiar  language  of  the  statute,  this  fact  will  be  presumed 
in  favor  of  the  jurisdiction  of  the  officer  making  the  order. 

The  order  of  the  General  Term  was  appealable,  within  the 
decisions  of  this  court.  {People  v.  JBoardman,  4  Keyes,  59 ; 
In  re  Rens.  <&  Sar.  R.  R.  Co.,  43  N.  Y.,  137.) 

The  order  appealed  from  should  be  reversed,  with  costs. 

Ch.  Judge   and  Gbover  and  Rapallo,  JJ.,  concur. 

Allen,  J.,  concurs  in  the  result,  on  the  ground  that  Su- 
preme Court  had  no  jurisdiction  to  set  aside  the  order  of 
Judge  Barnaed,  appointing  commissioners  under  the  statute, 
on  motion.  2d.  The  petitioners  were  entitled  to  the  appoint- 
ment of  commissioners,  upon  making  application  within  fifteen 
days  after  the  notice  of  the  location  and  route  of  the  road, 
and  were  not  concluded  by  the  action  of  commissioners  before 
those  appointed  upon  the  application  of  other  land  owners ; 
and  expresses  no  opinion  as  to  the  other  matters  considered  in 
the  opinion. 

Peckham,  J.,  concurs  in  the  result,  on  the  ground  that 
Supreme  Court  had  no  jurisdiction  in  the  premises. 

FoLGEE,  J.,  concurs  in  the  result. 

Order  reversed. 


Charles  T.  "Wood  et  aL,  Appellants,  v,  Somebs  Mobbhouse 

et  al.,  Eespondents. 

Executions  to  sell  real  estate  cannot  be  issued  after  the  death  of  the  defend- 
ant, without  an  opportunity  for  heirs  and  terretenants  to  be  heard ;  and 
the  judgment  must  be  revived  against  them. 

But  when  an  execution  has  been  actually  issued  and  partially  executed,  as 
by  the  commencement  of  the  publication  of  notice  of  sale  thereunder,  the 
subsequent  death  of  the  debtor  does  not  affect  the  process  or  prevent  its 
complete  execution  by  sale  of  the  property. 
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In  the  absence  of  proof  to  the  contrary,  it  will  ordinarily  be  presumed  in 
&yor  of  a  sale  under  ezecutioibthat  the  sheriff  has  duly  posted  the  proper 
notices  of  sale,  in  accordance  with  the  maxim,  omnia  prcBsumuntur  rite 
acta. 

The  publication  of  a  sheriff  *s  notice  of  sale  of  real  estate  under  execution 
is  sufficient,  if  inserted  once  in  each  week  for  the  six  weeks  before  the 
sale,  although  six  full  weeks  should  not  have  elapsed  between  the  date  of 
the  first  publication  and  the  day  of  sale. 

The  statute  (2  R  S.,  269,  §  40),  providing  that  the  omission  of  the  sheriff  to 
give  the  notice  of  sale  required  should  not  affect  the  validity  of  the  sale 
made  to  a  purchaser  in  good  faith  without  notice  of  the  omission,  applies 
to  a  sale  to  the  judgment  creditor,  although  he  pays  no  money,  and  the 
amount  of  his  bid  is  merely  credited  upon  the  execution. 

Where  a  junior  judgment  creditor  applies  to  redeem  to  the  assignee  of 
the  sheriff's  certificate  of  sale,  the  acceptance  of  the  money  and  transfer 
of  the  certificate  by  the  assignee  is  a  waiver  of  the  production  by  the 
junior  creditor  of  evidence  of  his  right  to  redeem ;  and  as  the  require- 
ment of  such  production  is  for  the  benefit  of  the  holder  of  the  certificate, 
his  waiver  renders  such  production  unnecessary  to  the  validity  of  the 
sheriff's  deed  given  to  the  creditor  so  redeeming. 

A  sheriff  may  waive  the  recording  of  the  assignment  of  certificate  of  sale, 
and  give  a  deed  to  the  assignee,  without  requiring  it. 

(Argued  April  6th,  and  decided  April  18th,  1871.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  district,  aflSrming  a  judgment 
dismissing  the  complaint  on  a  trial  before  the  court  without  a 

The  plaintiffs,  children  and  heirs-at-law  of  Theodore  Wood, 
who  died  in  October,  1838,  bring  this  action  to  redeem  certain 
premises,  of  which  their  ancestor  died  seized,  from  a  mortgage 
which  had  been  given  by  the  grantor  of  the  ancestor  prior  to 
the  conveyance  to  him.  The  mortgage  was  a  purchase-money 
mortgage,  given  by  one  Cowing  to  Daniel  Kellogg,  in  Octo- 
ber, 1835.  In  1837  Cowing  conveyed  to  Wood,  subject  to 
the  mortgage.  The  premises  descended  to  the  plaintiffs  upon 
the  deAth  of  their  father,  and  in  1841  the  executors  of  the 
mortgagee  brought  their  action  in  the  Court  of  Chancery  to 
foreclose  the  mortgage.  The  plaintiffs  were  then  infants,  were 
not  made  parties  to  that  action,  and  in  1843  the  premises  were 
sold  by  a  master,  under  the  decree  in  that  action,  and  pur- 
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chased  by  the  complainants  therein,  and  the  premises  are  now 
occupied  by  purchasers  and  grantees  in  good  faith,  under  the 
title  thus  acquired.  In  January,  1838,  one  Pratt  had  recov- 
ered a  judgment  in  the  Supreme  Court  against  Wood,  which 
was  a  lien  on  the  premises,  and  an  execution  was  issued  to  the 
sheriff,  returnable  in  October,  1848.  Under  that  execution 
the  premises  had  been  advertised  for  sale  prior  to  the  death 
of  Wood.  The  notice  was  dated  on  the  26th  of  September, 
and  first  published  in  a  weekly  newspaper  issued  as  of  that 
date,  and  was  for  the  first  day  of  November.  It  was  pub- 
lished once  in  each  week  for  six  weeks  before  the  sale.  The 
evidence  did  not  show  the  posting  of  the  notice  of  sale,  and 
the  judge  found  that  there  was  not  six  full  weeks  between  the 
date  of  the  notice,  as  published,  and  the  day  named  for  the 
sale,  and,  as  a  matter  of  fact,  that  such  notices  were  not  posted 
in  three  pnblic  places  six  weeks  before  the  day  of  sale  men- 
tioned therein,  but  that  the  same  were  posted  for  more  than 
five  weeks  before  that  day.  At  the  sale,  the  premises  were  bid 
off  by  the  plaintiff  in  the  execution,  and  a  certificate  of  sale 
given  him,  in  which  was  inserted  a  copy  of  the  printed  notice 
of  sale,  with  a  reference  to  it  for  a  description  of  the  premises 
sold,  and  a  duplicate  certificate  was  filed  in  the  oflice  of  the 
county  clerk.  No  money  was  paid  at  the  sale,  but  the  sale  and 
the  amount  at  which  the  premises  were  sold  were  indorsed  by 
the  sheriff  on  the  execution,  which  has  never  been  returned. 
The  judge  finds  that  neither  the  purchaser  at  the  sale,  nor 
any  of  the  persons  who  became  assignees  of  the  certificate, 
had  any  knowledge  or  actual  notice  that  the  notice  of  sale  had 
not  been  regularly  posted  for  the  full  time  required  by  law. 
This  certificate  of  sale  was  assigned  by  the  purchaser  to  one 
Phillips,  and  by  him  to  one  Johnson,  and  by  the  latter  to 
Henry  Davis,  Jr.,  before  the  giving  of  the  deed  by  the  sheriff. 
In  May,  1838,  one  White  recovered  a  judgment  against  Wood 
in  the  Supreme  Court,  which  was  also  a  lien  on  the  premises, 
which  judgment  was  assigned  to  Davis  during  the  same  year. 
Before  the  expiration  of  fifteen  months  from  the  day  of  sale 
imder  the  execution,  and  while  Johnson  was  the  owner  of  the 
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certificate  of  sale,  Davis  presented  to  him  the  proper  evidence 
of  his  right  as  a  judgment  creditor  to  acquire  the  title  of  the 
purchaser  under  the  sheriff's  sale,  and  paid  to  him  the  amount 
required  to  be  paid  for  that  pui'pose,  which  was  accepted  by 
Johnson,  who  thereupon  assigned  the  certificate  to  Davis. 
The  sheriff,  after  the  expiration  of  the  time  allowed  creditors 
to  redeem,  executed  a  deed  of  the  premises  to  Davis,  the  deed 
reciting  that  Davis  acquired  the  right  to  the  deed  by  a  redemp- 
tion firom  Johnson.  This  deed  was  delivered  before  the  com- 
mencement of  the  foreclosure  proceedings,  but  was  not 
recorded.  The  court,  at  Special  Term,  gave  judgment  for 
the  defendants,  dismissing  the  complaint,  which  was  affirmed 
at  the  General  Term,  and  the  plaintiffs  have  appealed  to  this 
court. 

W.  Porter,  for  the  appellant.  Heirs-at-law,  not  made 
parties  to  a  purchase,  are  not  affected  thereby.  (10  John., 
356 ;  20  K  Y.,  412.)  The  sheriff's  sale  was  void,  the  notices 
not  being  posted  for  the  required  length  of  time.  (2  R.  S., 
368,  §  34 ;  Ohott  v.  BoUnson,  20  Barb.,  148 ;  S.  C,  21  N. 
Y.,  150 ;  Sugden  on  Powers,  212,  §  3.)  Where  the  only  con- 
sideration is  the  part  payment  of  a  precedent  debt  owing  to 
the  purchaser,  he  is  not  a  purchaser  in  good  faith.  {Codding- 
ton  v.  Bay,  20  John.,  637 ;  Lavrrence  v.  GlarJc,  36  N.  Y., 
128 ;  Wood  v.  BoUnson,  22  N".  Y.,  564 ;  Dwherson  v.  Til- 
Imghccst,  4  Paige,  215;  Stalker  v.  McDonald,  6  Hill,  93; 
Van  Heusen  v.  Badcliffe,  17  N.  Y.,  583 ;  Spear  v.  Myers, 
6  Barb.,  445 ;  MicJcles  v.  Col/vin,  4  Barb.,  304 ;  Scott  v.  How- 
a/rd,  3  Barb.,  319,  321 ;  10  Barb.,  97,  107.)  Pratt,  and  the 
subsequent  assignees  of  the  certificates  had  sufficient  notice 
of  the  sale.  {Acer  v.  Wolcott,  1  Lans.,  193.)  An  execution 
constitutes  a  mere  naked  power  to  sell.  {Catlin  v.  Jackson^ 
8  John.,  548 ;  Wood  v.  Colvm,  5  Hill,  228 ;  Stei/nettv.  Brooks, 
10  Wend.,  212.)  A  strict  compliance  with  the  requirements 
of  the  statute,  is  necessary  to  give  validity  to  ft  sheriff's  deed 
to  a  redeeming  creditor.  {JEb  parte  Bank  of  Monroe,  7  Hill, 
177 ;  People  v.  Sheriff  of  Bromne,  19  Wend.,  89 ;  Gilchrist 
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V.  Camfort,  31  N.  Y.,  235 ;  People  v.  Ransom^  2  Comst., 
493  ;  Waller  v.  Harris^  20  Wend.,  555 ;  Hardman  v.  Bowen^ 
39  N.  Y.,  196 ;  Jvliand  v.  Eathhone,  39  N.  Y.,  369 ;  Torrey 
V.  MiUhury^  21  Pick.,  64.)  As  to  the  effect  of  the  master's 
deed,  see  Smith  v.  Oardner  (42  Barb.,  356) ;  Butler  v.  Fi?Z^ 
(44  Barb.,  166) ;  Lawrence  v.  Delano  (3  Sandf.,  333) ;  Brain- 
ard  V.  C%?<3r  (10  N.  Y.,  358,  359).  The  presumption  that 
an  officer  has  done  his  duty  obtains  only  as  against  the  pub- 
lic, and  not  against  an  individual,  where  title  is  sought  to  be 
subverted.  {Bonner  v.  Eastman^  50  Barb.,  639 ;  Stryker  v. 
Kelly,  2  Denio,  323 ;  Adam^s  v.  S.  (&  W.  R.  R.  Co.,  10  N. 
Y.,  330.) 

D.  Pratt,  for  the  respondent.  It  is  not  necessary  that  the 
first  insertion  of  an  advertisement  be  full  six  weeks  before  the 
sale.  {Olcott  v. Rofymson,  21  N.  Y.,  151 ;  ShddonY,  Wrightj 
7  Barb.,  39 ;  S.  C.  1  Seld.,  497 ;  Bachelor  v.  Bachelor,  1 
Mass.,  255 ;  2  E.  S.,  369.)  The  plaintiff  in  an  execution,  who 
bids  in  the  property  is  deemed  a  honafide  purchaser,  within 
the  meaning  of  the  statute.  (  Wood  v.  Chapvn,  3  Kern.,  509, 
519,  270 ;  Cunningh/im  v.  Oassidy,  17  N.  Y.,  276  ;  Mohawk 
Bank  v.  Atwater,  2  Paige,  54;  Jackson  v.  Nelson,  18 
John.,  355;  Wilson  v.  Neilson,  6  Barb.,  565.)  As  to 
the  term,  good  faith,  see  2  E.  S.,  359,  §  4,  and  369,  § 
40 ;  Tufts  V.  Tufts  (18  Wend.,  621) ;  Petit  v.  Shepherd 
(5  Paige,  493) ;  ScoU  v.  Earwa/rd  (3  Barb.,  319.)  A  lona 
fide  purchaser  without  notice,  from  one  who  purchased 
with  notice,  is  protected.  (  VaHck  v.  Briggs,  6  Paige,  323 ; 
Jackson  v.  Elstan,  12  John.,  452 ;  Wood  v.  Chopin,  3  Kern., 
507.)  The  same  is  true  as  to  fraud.  {Bwnstead  v.  PlaMer, 
1  John.  Ch.,  213 ;  Jackson  v.  Walsh,  14  John.,  407  ;  Jackson 
T.  Hmry,  10  John.,  185  ;  Froger  v.  Peck,  1  Barb.  Ch.,  220.) 
The  recitals  in  the  deed  are  presumptive  evidence  of  their 
truth.  (  Wood  v.  Chapvn,  3  Kern.,  509 ;  Hartweli  v.  Root, 
19  John.,  345;  1  J.  J.  Marshall,  447;  3  GiU.  &  J ,  1  Mc- 
Cord,  212 ;  10  Mass.,  105 ;  Caine's  Cas.  in  Error,  18  ;  Cowen 
&  HiU's  notes,  297,  362.)    The  failure  to  duly  file  the  assign- 
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ments,  does  not  affect  the  validity  of  the  sheriff's  deed. 
Chautauqua  County  Bank  v.  Risely^  4  Denio,  489 ;  People  v. 
JRansom^^iD&iAo^  145 ;  Bank  of  Vei^gennes  v.  Warren^  7  Hill, 
94  supra,)  At  common-law,  an  execution  issued  after  the 
death  of  the  defendant  was  valid  if  tested  before  his  death. 
Center  y.  BUlinghurst^  1  Cow.,  33 ;  1  Ld.  Kaymond,  696  ;  3 
P.  Williams,  399 ;  Tidd's  Practice,  587 ;  NichoU  v.  Chapman^ 
9  Wend.,  452  ;  Day  v.  Rice,  19  Wend.,  644 ;  Clere  v.  Veer, 
Cro.  Car. ;  Waghome  v.  Langmead,  1  B.  &  P.,  571 ;  Watson 
V,  MarkeU,  4  Moore  &  S.,  461 ;  S.  C.  2  Dowl.  Pra.  E.,  810.) 
An  execution  issued  before,  can  be  properly  executed  after 
defendant's  death,  {Den  v.  HiUinan,  2  Halsted,  180 ; 
1  Cow.,  33  supra ;  Gra.  Pr.,  351,  807 ;  3  Bacon's  Abr.  Ex. 
G.,  2 ;  8  Bac.  Abr.  sci.,  fa.  C,  4.) 

Allen,  J.  If  the  sheriff's  sale  and  the  conveyance  to  Davis 
in  pursuance  of  such  sale  were  effectual  to  divest  the  plaintiffs 
of  their  estate  and  interest  in  the  mortgaged  premises,  the 
complaint  was  properly  dismissed,  as  the  equity  of  redemption 
had,  before  the  foreclosure,  become  vested  in  another.  The 
execution  upon  the  judgment  had  issued,  and  the  premises 
had  been  advertised  for  sale  by  the  sheriff,  during  the  life  of 
the  judgment  debtor,  but  the  sale  was  made  and  the  proceed- 
ings completed  after  his  death.  Process  having  been  issued 
for  the  collection  of  the  judgment  by  the  sale  of  the  real 
property  of  the  judgment  debtor,  and  its  execution  commenced 
by  an  advertisement  of  the  mortgaged  premises  for  sale,  in 
pursuance  of  the  statute,  the  execution  of  the  process  was  not 
arrested  by  the  death  of  the  judgment  debtor.  The  sheriff* 
could  lawfully  complete  the  execution  of  the  process  thus 
commenced.  At  common-law,  an  execution  against  the  goods 
and  chattels  of  a  judgment  debtor  was  regular,  if  tested  in 
the  lifetime  of  the  debtor,  although  actually  issued  after  his 
death.  {Cevter  v.  Billinghv/rst,  1  Cow.,  33;  Robinson  v. 
Tonge,  3  P.  Wms.,  398 ;  Nichols  v.  Chapman,  9  Wend.,  452 ; 
Day  V.  Rice,  19  id.,  644.)  But  an  execution  cannot  be  issued 
after  the  death  of  the  defendant,  which  will  authorize  the  sale 
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of  the  real  estate  which  may  be  bound  by  the  judgment.  An 
execution  cannot  be  sued  out  against  heirs  or  terretenants 
without  giving  them  an  opportunity  to  be  heard.  {Stymels  v. 
Brooks^  10  Wend.,  206.)  The  judgment  must  be  revived 
against  them.  The  rule  is,  that  when  a  new  person,  who  was 
not  a  party  to  a  judgment,  derives  a  benefit  by,  or  becomes 
chargeable  to,  the  execution,  there  must  be  a  scire  facias  to 
make  him  a  party  to  the  judgment  before  execution  can  issue. 
(2  Saund.,  6,  note.)  But  if  either  plaintiff'' or  defendant  dies, 
or  any  other  change  of  interest  occurs,  after  execution  issued 
and  partially  executed,  the  rule  does  not  apply.  The  execu- 
tion creditor  cannot  be  deprived  of  the  benefit  of  his  exe- 
cution by  the  deatli  of  the  debtor  before  an  actual  sale  of 
property  or  the  completion  of  its  service.  The  lien  of  the 
judgment  dates  from  the  time  of  entry  and  docket,  and  the 
execution  is  the  means  by  which  the  fruits  are  secured  to  the 
plaintiff.  The  execution,  being  regular  and  authorizing  the 
sale  of  the  property,  is  not  vitiated  or  defeated  by  a  change  of 
interest  or  of  parties  after  its  issue. 

There  is  no  process  known  to  the  law  by  which  a  party  can 
have  judgment  for  completing  the  service  of  an  execution 
against  heirs  or  terretenants,  which  has  been  regularly  com- 
menced against  the  original  debtor.  A  scire  facias  quare 
executionetn  non  issues  against  representatives  or  heirs  or 
terretenants,  as  occasion  requires,  when  no  execution  has  been 
issued  which  can  be  enforced,  and  to  give  the  party  entitled 
the  benefit  of  that  process  and  the  fruit  of  his  judgment. 
(2  R.  S.,  576.)  By  scire  facias^  the  person  to  whom  it  is 
addressed  has  an  opportunity  to  show  cause  why  an  execution 
shall  not  issue  against  him  or  his  property,  and  not  to  show 
cause  why  an  execution  regularly  issued  and  partially  executed 
should  not  be  fully  executed.  If  there  be  judgment  against 
A,  and  thereupon  a  f.fa.  be  sued  out,  but  before  execution 
A  dies  intestate,  there  needs  no  sci.fa,  to  revive  the  judg- 
ment, but  execution  of  the  goods  may  be  made  in  the  hands 
of  the  administrator ;  for,  as  the  party  himself  could  not  have 
made  any  defence  to  the  writ  of  execution,  there  is  no  reason 
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that  his  representatives  should  be  in  a  better  condition. 
{Fa/rrer  v.  Brooks^  1  Mod.,  188.)  The  same  principle  applies 
to  executions  against  real  property,  the  only  difference  being 
that,  at  common-law,  in  the  one  case  by  a  fiction,  the  issuing 
takes  effect  by  relation,  as  of  the  day  of  the  teate  of  the  writ, 
and  in  the  other,  it  has  effect  from  its  actual  issue.  In  Den  v. 
JSiU/man  (2  Halst.,  180),  the  execution  had  been  sent  to  the 
derk  to  be  sealed,  in  sufficient  time  for  him  to  have  sealed  it 
before  the  death  of  the  defendant  in  the  judgment;  but, 
whether  the  seal  was  affixed  before  the  death,  was  left  in 
doubt.  The  execution  was  issued,  and  real  estate  sold  under 
it,  and  the  court  below  held  the  sale  valid,  and  that  the  title 
of  the  heirs  was  divested.*  By  implication,the  statute  permits 
the  completion  of  the  execution  of  a  judgment  issued  during 
the  life  of  the  defendant,  after  his  death.  It  provides  that, 
if  a  party  dies  after  judgment,  but  before  execution  isstied^ 
no  execution  shall  issue  on  such  judgment  until  the  expiration 
of  one  year  after  the  death.  (2  K.  S.,  368,  §  27.)  It  does  not 
arrest  the  proceedings  upon  an  execution  already  issued,  but 
prohibits  its  issue  for  a  limited  period,  and  its  operation  is 
restricted  to  cases  where  the  party  dies  before  execution  issued. 
The  sheriff  had  authority  to  complete  the  service  of  the  exe- 
cution by  the  sale  of  the  property,  notwithstanding  the  death 
of  Wood,  the  defendant  debtor.  The  regularity  of  the  sale 
was  not  affected  by  the  fact  that  the  notice  of  sale  was  not 
published  for  six  full  weeks,  that  is,  that  six  ftiU  weeks  did  not 
intervene  between  the  day  of  the  first  publication  of  the  notice 
and  the  day  fixed  for  the  sale.  The  statute  was  complied  with 
by  a  publication  once  in  each  week  for  six  weeks  before  the 
sale.  (2  K  8.,  368,  §  34: ;  OlcoU  v.  Robinson,  21  N.  Y.,  151.) 
The  learned  judge,  by  whom  the  case  was  tried  at  Special 
Term,  has  found  as  a  fact  that  the  notice  of  sale  was  not  posted 
for  the  full  time  of  six  weeks  prior  to  the  day  of  sale,  as 
required  by  law.  (2  E.  S.,  supra,)  I  am  of  the  opinion  that 
the  finding  was  without  evidence  and  against  evidence.  The 
omission  to  post  the  notice  was  an  affirmative  fact,  to  be  proved 
by  the  plaintiffs.     The  statute  imposes  the  duty  of  affixing  the 
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notices  upon  the  officer  making  the  sale,  and  subjects  him  to  a 
penalty  of  $1,000  for  selling  real  estate  without  the  previous 
notices  prescribed  by  the  act.  (2  K.  S.,  269,  §  37.)  Neglect 
of  duty  by  a  public  officer  will  not  be  presumed,  but  must  be 
proved  (Per  cur.,  Den  v.  ITillman,  supra) ;  and,  in  support 
of  his  acts,  the  familiar  maxim,  omiiia^  prcBSumuntur  rite  esse 
acta,  stands  for  evidence  of  the  fact,  in  the  absence  of  any 
other  evidence.  When  a  person  is  required  to  do  an  act,  the 
not  doing  of  which  would  make  him  guilty  of  a  criminal  neg- 
lect of  duty,  it  shall  be  intended  that  he  has  duly  performedit, 
unless  the  contrary  be  shown.  Stahit  prcBsumptio  donee  pro- 
hetur  in  oontrarium.  (Broom's  Max.,  429 ;  Jackson  v.  Shaffer, 
11  Johns.,  513  ;per  Denio,  J.;  Wood  v.  Chopin,  3  Kern., 
509-516.)  But,  assuming  the  fact  as  found,  it  is  neutralized 
by  the  additional  fact,  which  is  also  found,  that  neither  Pratt, 
the  purchaser  at  the  sale,  nor  the  subsequent  assignees  of  the 
certificate  or  the  grantee  of  the  sheriff,  "  had  any  knowledge 
or  actual  notice  that  the  said  notice  of  sale  had  not  been  regu- 
larly posted  for  fully  the  time  required  by  law,"  and  that  they 
were  each  purchasers  for  a  valuable  consideration  in  good  faith. 
It  is  declared  by  statute  that  the  omission  of  any  sheriff  or 
other  officer  to  give  the  notice  of  sale  required  by  law  shall 
not  affect  the  validity  of  any  sale  made  to  a  purchaser  in  good 
faith  without  notice  of  any  such  omission.  (2  K.  S.,  269,  §  40.) 
In  Wood  V.  Chapin  (3  Kern.,  509)  it  was  held  that  a  creditor, 
purchasing  land  at  a  sale  by  virtue  of  judicial  proceedings 
instituted  to  collect  his  debt,  is  a  purchaser  for  a  valuable 
consideration  within  the  recording  act,  although  the  entire 
purchase-price,  except  so  much  as  is  required  to  satisfy  the 
expenses  of  the  proceedings,  is  applied  in  payment  of  the  debt. 
The  recording  acts  only  protect  purchasers  in  good  faith,  and 
for  a  valuable  consideration,  against  non-recorded  conveyances. 
(1  R.  S.,  756.)  In  addition  to  lona  fides  on  the  part  of  the 
grantee,  the  statute,  in  express  terms,  makes  a  valuable  consi- 
deration indispensable.  The  omission  of  this, in  the  statute 
protecting  purchasers  against  a  defective  notice  of  sale  by 
sheriffs, is  some  evidence  that  there  may  be  a  purchaser  in  good 
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faith,  who  has  not  parted  with  value ;  and  there  may  be  a  rea- 
son for  this  in  a  desire  to  make  effectual  all  sales  by  an  officer 
under  judicial  process.  Under  the  statute,  which  declares 
that  a  judgment  shall  cease  to  be  a  lien  upon  lands  after  ten 
years,  as  against  "  purchasers  in  good  faith  "  (2  E.  S.,  359,  §  4), 
all  are  purchasers  in  good  faith,  and  within  the  benefit  of  the 
statute,  except  those  who  purchase  with  an  actual  fraudulent 
intent.  (Tufts  v.  TufU^  18  Wend.,  621 ;  LitUe  v.  Harvey^ 
9  id.,  157 ;  Pitts  v.  Shephard,  5  Paige,  493.)  The  statute 
under  consideration  requires,  in  addition  to  good  faith,  that 
the  purchaser  should  have  become  such  without  notice  of 
the  irregularity  or  defect  in  the  proceedings;  but  it  does 
not  require  that  he  should  be  a  purchaser  for  value,  that  is, 
that  he  should  have  parted  with  value,  or,  in  other  words, 
that,  in  addition  to  the  other  qualifications,  he  should  be  a 
purchaser  for  a  valuable  consideration,  to  bring  him  within  its 
protection.  Wood  v.  Robertson  (22  N.  Y.,  564)  arose  under 
the  statute  regulating  uses  and  trusts,  protecting  purchasers 
"  for  a  valuable  consideration  "  against  resulting  trusts.  In 
JDickerman  v.  Tillinghast  (4  Paige,  215),  the  question  con- 
sidered was,  as  to  what  constituted  a  "  purchaser  in  good  faith 
and  for  a  valuable  consideration,"  under  the  recording  acts. 
Neither  of  these  cases  furnish  a  rule  for  the  construction  of 
the  statute  before  us.  The  question  presented  upon  this 
appeal  is  one  of  legal  right,  dependent  upon  the  construction 
of  a  statute,  and  is  not  within  or  governed  by  the  rules  of 
equity  which  protect  legal  titles  and  the  rights  of  the  true 
owner  against  claims  not  founded  upon  a  valuable  considera- 
tion. The  certificate  was  but  the  evidence  of  the  purchase, 
and  was  delivered  to  the  purchaser  after  the  sale ;  but,  if  its 
delivery  was  cotemporaneous  with  the  sale,  the  printed  notice 
incorporated  in  it,  bearing  date  less  than  forty-two  days  before 
the  day  fixed  for  the  sale,  was  not  notice  that  the  advertise- 
ment had  or  had  not  been  posted  the  time  required  by  law. 
The  sale  was  a  valid  sale  to  Pratt. 

That  Davis,  as  the  assignee  of  the  White  judgment,  had  a 
right  to  acquire  the  title  of  the  purchaser  at  the  sheriff's  sale, 
Hand— Vol.  VI.      48 
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by  complying  with  the  statute,  is  not  denied.  The  statute 
authorizes  the  payment  of  the  sums  to  be  paid  by  creditors 
having  the  right  to  acquire  the  title  of  the  purchaser,  to  be 
made  to  the  purchaser,  his  representatives  or  assigns,  or  to  tixe 
oflScer  who  made  the  sale.  (2  R.  S.,  373,  §  59.)  The  money, 
in  this  instance,  was  paid  to  and  accepted  by  Johnson,  the 
assignee  of  the  certificate ;  and,  whether  any  evidence  of  the 
right  of  Davis  to  purchase  was  presented  to  or  left  with  him 
or  with  the  oflScer,  is  not  material.  The  production  of  evi- 
dence of  a  right  to  redeem  is  for  the  benefit  of  the  purchaser 
or  other  person  holding  the  certificate  of  sale,  and  he  may 
waive  it  or  accept  evidence  far  short  of  that  prescribed  by 
statute ;  and  an  acceptance  of  the  money  and  an  assignment 
of  the  certificate  is  incontrovertible  evidence  of  such  waiver. 
No  person  can  object  to  the  regularity  of  the  proceeding  to 
acquire  the  title  except  him  who  has  the  certificate,  and,  but 
for  the  proceeding,  would  be  entitled  to  receive  the  deed. 
{Merritt  v.  Hdibrouck^  1  Wend.,  4:6; 'Bank  of  Vergennes  v. 
Warren^  7  Hill,  91.)  But  there  can  be  no  doubt  that  the 
evidence  of  the  right  to  purchase  not  only  may,  but  should, 
be  presented  to  and  left  with  the  person  to  whom  the  money 
is  paid,  and  that  a  tender  of  the  evidence  to  the  assignee  of 
the  certificate,  with  the  money  required  to  be  paid,  would  be 
a  compliance  with  the  statute.  That,  for  the  sake  of  brevity, 
and  to  avoid  repetition,  representatives  and  assignees  are  not 
mentioned  in  the  section  prescribing  the  nature  of  the  evi- 
dence to  be  furnished  of  the  right  to  redeem,  proves  nothing. 
The  acquisition  of  the  title  of  the  purchaser  by  a  creditor  is 
a  single  act,  including  the  production  of  the  evidence  of  right 
and  the  payment  of  the  money  ;  a  single  transaction  with  the 
same  person,  either  the  holder  and  owner  of  the  certificate  or 
the  oflScer  making  the  sale.  Certificates  of  sale  of  real  pro- 
perty by  sheriffs,  on  execution,  were  assignable,  like  every 
other  chose  in  action  or  property  interest,  prior  to  the  passage 
of  the  act  of  1835.  That  act  (ch.  189)  requires  all  assign- 
ments to  be  proved  or  acknowledged  and  filed  with  the  coimty 
clerk  to  entitle  the  assignee  to  a  deed  from  the  sheriff,  and 
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exempts  from  the  operation  of  the  act  all  assignments  of  cer- 
tificates theretofore  made.  This  act  was  for  the  protection 
of  the  sheriff;  and  a  compliance  with  it  may  be  waived  by 
him.  A  deed  to  the  person  entitled,  either  as  assignee  or  as 
having  acquired  the  right  of  an  assignee  as  a  creditor  under 
the  statute,  is  valid,  although  the  assignments  have  not  been 
proved,  acknowledged  or  tiled.  {Bank  of  Vergennea  v.  War- 
ren^ supra  /  Chautauqua  County  Bank  v.  Bisley,  4  Denio, 
480.)  The  objections  to  the  title  of  Davis  under  the  sheriff's 
deed  are  not  tenable ;  and  by  that  sale  and  conveyance  the 
title  of  the  plaintiffs  was  divested,  and  they  were  not,  at  the 
time  of  the  foreclosure,  the  owners  of  the  equity  of  redemp- 
tion in  the  mortgaged  premises.  Davis,  the  rightful  owner, 
has  yielded  to  the  title  of  the  purchaser  at  the  foreclosure 
sale,  and,  whether  he  could  at  any  time  have  questioned  it,  is 
not  material.  It  would  seem  that  he  could  not ;  but,  be  that 
as  it  may,  the  plaintiffs  claim  adversely  to  him,  and  not  under 
his  title. 

The  complaint  was  rightly  dismissed,  and  the  judgment 
should  be  affirmed. 

All  concurring  except  Andrews,  J.,  who  did  not  sit,  and 
Rapallo,  J.,  not  voting. 

Judgment  affirmed. 


James    Eodgers,    Appellant,    v.    Jambs    Bonneb    ot    al., 

Respondents. 

To  constitute  a  levy  upon  real  estate  under  an  attachment,  nothing  more 
is  required  to  be  done  by  the  officer,  than  some  act  with  intent  to  make 
the  property  liable  to  the  process.  This  will  constitute  a  seizure,  and 
create  a  lien  against  the  debtor,  and  all  claiming  under  him  by  title  sub- 
sequently acquired,  except  bona  fide  purchasers  and  encumbrancers. 

Where  a  levy  is  made  upon  real  estate,  under  an  attachment,  it  is  not 
necessary  that  the  officer  making  the  leyy,  should  leave  with  the  person 
in  possession  a  certified  copy  of  the  warrant  of  attachment. 

A  judgment  lien  is  not  an  encumbrance  within  the  meaning  of  section  182  of 
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the  Code.  A  judgment  is  not  a  specific  lien  upon  any  specific  real  estate  of 
the  judgment  debtor,  but  a  general  lien  upon  all  his  real  estate ;  subject 
to  all  prior  liens,  either  legal  or  equitable,  irrespective  of  any  knowledge 
of  the  judgment  creditor  as  to  the  existence  of  such  liens. 

(Argued  April  6th;  and  decided  April  18th,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court  in  the  fifth  judicial  district,  affirming  a 
judgment  for  the  defendants  upon  the  report  of  a  referee. 

This  action  was  commenced  for  the  purpose  (1)  of  having 
a  conveyance  by  the  defendant,  Bonner,  to  his  wife,  declared 
void  as  against  the  plaintiflF's  judgments,  (2)  of  establishing 
the  priority  of  the  lien  of  the  plaintiff's  judgments  upon  said 
property  conveyed,  and  for  the  payment  of  the  proceeds  of 
the  sale  thereof,  in  the  hands  of  the  sheriff,  to  the  plaintiff  to 
apply  on  these  judgments;  and  (3)  to  restrain  the  sheriff 
from  making  a  return  to  certain  attachments,  declaring  a  levy 
by  virtue  thereof,  upon  certain  real  estate,  on  the  26th  of 
November,  1866.  At  this  date,  Grouse  &  Go.,  commenced 
actions  against  Bonner,  and  procured  from  Morgan,  J.,  two 
warrants  of  attachment  against  said  Bonner.  On  the  same 
day,  in  the  afternoon,  the  sheriff  proceeded  to  the  house 
occupied  by  Bonner,  for  the  purpose  of  attaching  Boimor's 
books,  and  while  there,  without  asserting  any  claim  under  the 
attachments,  made  a  minute  of  the  numbers  of  the  houses 
and  lots,  upon  a  loose  piece  of  paper.  The  next  morning  (7 
A.  M.)  his  clerk  indorsed  on  the  attachment  the  following : 
"  County  of  Onondaga,  ss :  I  have  executed  the  within  writ 
by  attaching  all  the  property  of  the  defendant  to  be  found 
in  my  county,  and  making  and  filing  an  inventory  and 
appraisal  thereof  in  due  form,  and  taking  possession  of  such 
property.  On  the  same  day,  November  27th,  1866,  at 
9  o'clock,  A.  M.,  the  plaintiffs  perfected  and  docketed  their 
judgments  against  Bonner.  Executions  were  issued,  and 
returned  unsatisfied  before  the  commencement  of  this 
action.  Notices  of  lis  pendens  in  the  attachment  suits 
were  filed  in  the  Onondaga  county  clerk's  office,  April  9th, 
1867.  May  28th,  1867,  the  lot  belonging  to  Bonner  was 
sold  by  the  sheriff  on  an  execution,  on  a  judgment  in  favor 
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of  one  Pelton,  against  Bonner,  and  bid  off  by  Grouse  &  Co., 
leaving  a  balance  of  between  $1,300  and  $1,500,  after  satisfy- 
ing the  Pelton  judgment,  to  be  applied  on  the  plaintiffs,  or 
Crouse  &  Co.'s  judgment,  according  as  either  should  be 
entitled  by  priority  of  lien,  the  plaintiff  by  reason  of  his 
judgments,  docketed  November  27th,  or  the  defendants, 
Crouse  <fe  Co.,  by  virtue  of  the  attachments  issued  on  the 
26th.  No  copy  of  the  attachments  or  inventories  were  served 
upon  Bonner. 

W.  PorteVy  for  the  appellant.  The  attachments  did  not 
become  a  lien  until  a  seizure  or  levy  under  them.  {Buck- 
hardt  V.  McClellan^  15  Abb.,  243,  note.)  In  some  of  the 
States,  it  is  held  that  in  order  to  constitute  a  levy  upon  either 
real  or  personal  property,  the  acts  of  the  oflScer  in  relation 
to  it  must  be  such  as  to  place  it  in  custodia  legis.  {Doe  v. 
Taylor^  13  How.,  U.  S.,  287 ;  Massie  v.  Zong,  2  Hammond, 
K.,  287,  290 ;  AUen  v.  Parish^  3  Hammond,  R,  187;  Lucas 
V.  Doe^  4  Ala.,  N.  S.,  679 ;  AUen  v.  Portland  Stage  Co.^ 
8  Maine,  207.)  The  doctrine  of  relation  is  a  fiction  and  is 
not  allowed  to  prejudice  rights  or  interests  of  third  parties  or 
strangers.  {Heath  v.  Ross^  12  John.,  140  ;  Jackson  v.  Bairdj 
4  John.,  230 ;  Price  v.  Hall,  41  Barb.,  141.)  The  officer 
should  openly  claim  to  seize  the  land  under  the  attachment. 
{Leonard  v.  Vandenhurgk,  8  How.,  78.)  As  to  the  construc- 
tion of  the  statute.  ( United  States  v.  Fisher,  2  Cranch.,  399 ; 
4  Neville  &  Manning,  426 ;  1  Kent's  Com.,  519,  note  J.,  8th 
ed. ;  Jackson  v.  OiUhrist,  15  John.,  89.)  The  omission  of 
the  defendants  to  file  notices  of  Us  pendens,  until  after 
the  docketing  of  plaintiff's  judgment,  gave  the  plaintiff's 
judgment  priority.  (Code,  §  132 ;  Hoffman's  Pro.  Eem., 
427 ;  Thompson's  Pro.  Eem.,  412 ;  Fitzgerald  v.  Blake,  28 
How.,  110 ;  Leonard  v.  Yamdenhurgh,  7  How.,  382.)  The 
rule  allowing  returns  of  oflBcers  to  be  read  in  evidence,  is 
based  upon  their  responsibility,  for  the  truth  or  falsity  of  such 
returns.  (2  Cow.  &  Hill's  notes,  1035 ;  Hathomay  v.  Oood- 
rich,   5  Verm.,  65 ;    Oyfford  v.   Woodgate,  11  East,  299 ; 
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Davis  Y,  Clemmte,  2  N.  H.,  390.)  When  an  officer's  certi- 
ficate becomes  a  return.  (3  Bouv.  Inst.,  189 ;  5  Jac.  Law 
Die,  523.) 

D.  Pratt,  for  the  respondents.  What  shall  constitute  a 
legal  seizure  of  real  estate  under  an  attachment  must  depend 
up6n  the  practice  as  established  by  the  courts.  (Code,  §  232 ; 
2  R.  S.,  p.  4,  §§  7,  8.)  It  is  not  necessary  that  the  officer  go 
upon  the  premises,  or  make  any  public  proclamation  of  the 
seizure.  {Burkhardt  v.  McClellan,  15  Abb.,  243,  note; 
Perrin  v.  Everett,  13  Mass.,  128 ;  Grosley  v.  AUen,  5  Greenl., 
455 ;  Taylor  v.  Mtxter,  11  Pick.,  341.)  The  officer  has  a 
reasonable  time  in  which  to  make  the  return.  {OreenleafY. 
Mumford^  30  How.,  30.)  The  general  description  that  he 
had  attached  all  the  property  of  the  defendant  found  in  the 
county  was  a  sufficient  levy.  (Cases  Mr;prflj.)  The  sheriff's  return 
is  conclusive  in  a  collateral  action.  {Leonard  y.  Vandenburghy 
7  How.,  379,  affirmed  8  How.,  77 ;  Perrin  v.  Everett,  13 
Mass.,  128  ;  Evans  v.  Pa/rker,  26  Wend.,  622 ;  Story  v.  KeUy, 
2  Paige,  418.)  The  inventory  should  be  filed  with  the  clerk 
of  the  court.    (  Wood  v.  Chopin,  3  Kern.,  509.) 

Gboveb,  J.  An  attachment  issued  in  an  action  pursuant 
to  section  227  of  the  Code,  is  not  a  lien  upon  the  property  of 
the  debtor,  either  real  or  personal,  until  the  property  is 
levied  upon  by  the  officer  by  virtue  of  such  process.  {Burk- 
hardt V.  McCldlan,  Court  of  Appeals,  March,  1862;  15 
Abb.,  243,  note  ;  Leonard  v.  VandenJnirg,  8  How.,  77.)  For 
the  purpose  of  a  levy  of  an  attachment  upon  real  estate,  it  is 
not  necessary  that  the  officer  should  go  upon  or  even  see  the 
land.  {Burkhardt  v.  McCldlan,  supra  \  Perrin  v.  Everett, 
13  Mass.,  128.)  As  to  personal  property,  the  rule  is  different. 
As  to  the  latter,  to  constitute  a  levy  of  an  execution,  the  offi- 
cer must  not  only  have  the  property  in  his  view,  but  also 
within  his  power ;  and,  in  addition,  must  exercise  such 
dominion  over  it,  as  to  make  him  a  trespasser  except  for  the 
protection  of  his  process.    {Camp  v.  Chamberlain,  5  Denio, 


1871.]  RoDGERs  V.  Bonner.  383 

Opinion  of  the  Court,  per  Groyer,  J. 

198.)  The  levy  of  an  attachment  requires  the  same  acts. 
The  difference  results  from  the  nature  of  the  property.  As 
to  personal  property,  consisting  of  goods  capable  of  manual 
delivery,  the  officer  has  the  right,  and,  in  judgment  of  law, 
actually  does  take  it  into  his  possession ;  while,  as  to  real, 
he  has  no  right,  by  virtue  of  his  process,  to  interfere  with  the 
possession  in  any  respect.  As  to  the  latter,  the  debtor  can- 
not be  disturbed  in  his  possession  by  virtue  of  the  attachment, 
nor  can  his  title  be  thereby  divested ;  nor  can  this  be  done 
by  any  proceeding  in  the  action,  except  by  sale  upon  execu- 
tion issued  upon  a  judgment  recovered  therein.  Both  the 
statute  and  the  cases  are  silent  as  to  what  particular  acts  are 
necessary  to  constitute  the  seizure  of  real  estate  under  an 
attachment  The  Code  (section  232),  provides  that  the  sher- 
iff shall  proceed  upon  the  attachment  in  all  respects  in  the 
manner  required  of  him  by  law  in  case  of  attachments  against 
absent  debtors ;  shall  make  and  return  an  inventory,  etc.,  and 
keep  the  property  seized  by  him,  or  the  proceeds  of  such  as 
may  be  sold  to  answer  any  judgment  which  may  be  obtained 
in  the  action,  etc.  It  is  manifest  that  the  provision  as  to 
keeping  the  property  seized  has  no  application  as  to  real 
estate,  for  the  reason  that  the  officer  has  no  right  to  interfere 
with  the  possession.  In  respect  to  absent  debtors,  the  sta- 
tute (2  R.  S.,  4,  §  7),  provides  that  the  sheriff  shall  immedi- 
ately attach  all  the  real  estate  of  such  debtor,  and  all  his 
personal  estate,  etc.,  which  he  shall  safely  keep,  to  be  dis- 
posed of  as  provided  by  the  act.  Section  8  provides  that  he 
shall  immediately,  on  making  such  seizure,  with  the  assist- 
ance of  two  disinterested  freeholders,  make  a  just  and  true 
inventory  of  all  the  property  so  seized,  and  of  the  books, 
vouchers  and  papers  taken  into  his  custody,  stating  therein 
the  estimated  value  of  the  several  articles  of  personal 
property,  and  enumerating  such  of  them  as  are  perishable. 
Then,  again,  we  see  an  important  distinction  made  between 
personal  and  real  property  seized.  The  estimated  value  of 
the  former  must  be  stated  in  the  inventory.  No  such  thing 
is  required  as  to  the  latter.     This  distinction  was  made  for 
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the  reason  that  possession  of  personal  property  was  to  be 
taken  by  the  oflScer,  and  he  made  responsible  for  its  safe  cus- 
tody, while  he  had  no  right  to  interfere  with  the  possession 
of  the  latter,  and  was  not  charged  with  any  responsibility 
after  due  service  of  the  process  thereon.  The  officer  not 
being  authorized  to  interfere  in  any  manner  with  the  posses- 
sion of  real  estate,  the  question  arises  as  to  the  meaning  of 
seizure,  as  used  in  the  statute.  We  have  already  seen  jfrom 
the  cases  cited  swpra^  that  the  attachment  does  not  become 
a  lien  upon  real  estate  before  its  seizure  by  the  officer. 
That  this  seizure  is  not  any  interference  with  the  possession, 
either  actual  or  constructive.  The  seizure  of  real  estate  can 
therefore  require  nothing  more  than  the  doing  of  some  act 
by  the  officer,  with  intent  to  make  the  property  liable  to '  the 
process.  This  will  constitute  a  seizure  and  create  a  lien  upon 
the  property  against  the  debtor,  and  all  claiming  under  him 
by  title  subsequently  acquired,  except  hona  fide  purchasers 
and  encumbrancers.  The  inquiry  in  the  present  case  is, 
whether  such  an  act  was  performed  by  the  sheriff  upon  the 
evening  of  the  26th  of  November,  the  appellant's  judgment 
not  having  been  docketed  so  as  to  become  a  lien  upon  the 
property  until  nine  o'clock  the  next  day.  The  judge  finds, 
and  his  finding  is  sustained  by  the  evidence,  that  the  sheriff 
on  the  receipt  of  the  attachment  in  question,  made  a  levy 
upon  certain  personal  property,  and  then  proceeded  to  the 
house  in  question,  No.  101  Fayette  street,  where  the  defend- 
ants Bonner  and  wife  then  resided,  to  look  for  the  books 
of  account  of  Bonner  and  Pelton,  on  which  to  levy  the  attach- 
ment, but  was  unable  to  find  them  there.  That  he  did  not 
inform  Bonner  or  his  wife  that  he  had  or  should  seize  the 
house  and  lot  on  the  said  attachment,  but  he  did,  in  fact,  on 
that  day  make  a  pencil  memorandum  on  a  loose  piece  of 
paper  of  said  house  and  lot  with  the  intent  to  seize  the  same 
on  said  attachment.  On  the  next  morning,  between  seven 
and  eight  o'clock,  an  indorsement  was  made  upon  said  attach- 
ment not  signed  by  the  sheriff,  by  which  it  was  claimed  that 
he  had  on  the  26th  day  of  November,  seized  upon  said  attach- 
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ment  all  the  property  of  said  defendants  therein.  This 
indorsement  was  made  by  a  clerk  in  the  oflSce  and  was  not 
signed  by  the  sheriflF,  for  the  reason  that  he  thought  that  it 
was  not  particular  enough  in  mentioning  such  seizure,  and  that 
it  ought  to  mention  the  real  estate.  These  were  the  only 
acts  done  before  docketing  the  judgment  of  the  appellants. 
The  inquiry  is,  whether  either  or  both  constituted  a  seizure 
of  the  house  and  lot  in  question.  I  think  the  memorandum 
made  on  the  26th,  with  the  intent  to  seize  the  house  and  lot 
upon  the  attachment  was  eufficient  for  that  purpose,  unless  real 
estate  comes  within  section  35  of  the  Code,  requiring  a  certi- 
fied copy,  etc.,  to  be  left  with  the  debtor  or  person  holding 
the  property,  which  will  be  hereafter  considered.  The  counsel 
for  the  appellant  ably  argues  that  this  caimot  be  so,  for  the 
reason  that  the  sheriff  did  not  inform  Bonner  and  his  wife 
of  his  intention  to  attach  the  house  and  lot,  and  cites  in  sup- 
port of  his  proposition  cases  relating  to  a  levy  upon  personal 
property.  But  these  cases  are  not  analogous  for  the  reasons 
above  stated,  namely,  that  a  levy  cannot  be  made  upon  per- 
sonal property,  without  reducing  it  to  the  actual  or  construc- 
tive possession  of  the  officer,  which  is  the  reason  requiring 
that  his  act  should  be  notorious.  This  reason  does  not  apply 
to  a  levy  upon  real  estate,  the  possession  of  which  cannot  be 
interfered  with.  The  failure  of  the  sheriff  to  inform  Bonner 
and  wife,  was  evidence  tending  to  show  that  he  had  no  inten- 
tion to  seize  the  house  and  lot  upon  the  attachment.  But 
the  testimony  of  the  officer,  that  he  made  the  memorandum 
with  that  intent  was  competent.  When  the  intent  with  which 
an  act  is  done  is  material  as  to  the  effect  of  the  act,  it  is  clear 
that  the  testimony  of  the  person  doing  the  act,  or  other  tes- 
timony tending  to  show  the  intent,  is  competent  for  that 
purpose.  The  judge  having  passed  upon  the  question,  and 
there  being  proof  to  sustain  his  finding,  it  is  conclusive  upon 
this  court.  The  counsel  for  the  appellant  further  insists,  that 
assuming  a  seizure  to  have  been  made,  the  lien  thereby 
created  was  lost  by  the  failure  of  the  sheriff  to  return  the 
inventory  to  the  officer  issuing  the  attachment,  as  required  by 
Hani>— Vol.  VI,        49 
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the  Eevised  Statutes  in  cases  of  attachments  against  absent 
debtors.  The  sheriff  did  in  fact  return  the  inventory  and 
appraisal  to  the  clerk  of  the  court  in  which  the  action  was 
pending,  who  filed  the  same.  If  the  sheriff  was  not  mistaken 
in  this  (as  to  which  I  express  no  opinion),  it  was  a  mere  irregu- 
larity in  no  way  prejudicial  to  the  defendants  therein  or  the 
appellant,  and  cannot  be  permitted  to  prejudice  the  lien 
acquired  by  the  respondents,  by  the  seizure  of  the  property. 
A  question  is  made  whether  real  estate  is  within  section  35 
of  the  Code,  requiring  the  service  of  an  attachment  to  be 
made  upon  property  therein  specified,  by  leaving  a  certified 
copy  of  the  warrant  of  attachment  with  the  persons  specified 
in  that  section.  If  it  is,  no  lien  was  created  upon  the 
house  and  lot  under  the  attachment;  no  such  service  having 
ever  been  made.  To  determine  this  question  reference  should 
be  had  to  the  previous  sections.  Section  322  provides  that 
the  sheriff  shall  proceed  therein  in  all  respects  in  the  manner 
required  of  him  by  law  in  case  of  attachment  against  absent 
debtors.  Sections  7  and  8  (2  R.  S.),  do  not  require  the 
service  of  any  copy  thereof  upon  persons  in  possession  of 
such  real  estate.  Section  234  enacts  that  the  rights  or  shares 
which  the  defendant  may  have  in  the  stock  of  any  association 
or  corporation,  etc.,  shall  be  liable  to  be  attached  and  levied 
upon  and  sold  to  satisfy  the  judgment  and  execution.  Sec- 
tion 235  provides  that  the  execution  of  the  attachment  upon 
any  such  rights  or  shares  or  any  debts,  or  other  property 
incapable  of  manual  delivery  to  the  sheriff,  shall  be  made  by 
leaving  a  certified  copy  of  the  warrant  of  attachment  with  the 
president,  etc.,  or  with  the  debtor  or  individual  holding  such 
property,  with  a  notice,  showing  the  property  levied  on.  It  is 
obvious  that  the  framers  of  this  section  had  in  view  only  such 
property  as  the  sheriff  would  be  required  to  take  ]^ossession 
of,  were  such  possession  capable  of  transfer  to  him.  The 
possession  of  real  estate  might  be  transferred  to  him  by  the 
owner  or  occupant,  and  for  this  and  the  further  reason  that  it 
was  not  designed  to  disturb  the  debtor  in  the  possession  of 
such  property,  it  cannot  be  held  to  come  within  tlie  meaning 
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of  the  section.  There  is  a  good  reason  for  the  service  of 
notice  of  the  levy  upon  corporations,  etc.,  in  which  tht 
defendant  may  own  stock  or  other  interest ;  that  is,  the  pre 
vention  of  transfers  being  made.  This  has  no  application 
to  real  estate,  as  this  may  be  conveyed  discharged  of  the  lien 
to  bona  fide  purchasers  unless  such  conveyance  is  prevented 
by  filing  a  lis  pendens  pursuant  to  section  132  of  the  Code. 
The  counsel  for  the  appellant  further  insists  that  inasmuch  as 
his  judgment  was  docketed  before  the  filing  of  the  lis  pendens 
as  to  the  house  and  lot  in  question,  he  is  a  hona  fide  encum- 
brancer within  the  meaning  of  the  section  last  referred  to, 
and.  therefore  his  judgment  is  a  lien  prior  to  the  attachment. 
But  a  judgment  lien  is  not  an  encumbrance  within  the  mean- 
ing of  the  section.  A  judgment  is  not  a  specific  lien  upon 
any  particular  real  estate  of  the  judgment  debtor,  but  a  gene- 
ral lien  upon  all  his  real  estate,  subject  to  all  prior  liens,  either 
legal  or  equitable,  irrespective  of  any  knowledge  of  the  judg- 
ment creditor  as  to  the  existence  of  such  liens.  There  is  no 
reason  for  holding  that  it  was  the  intention  of  the  section 
under  consideration  to  change  the  law  in  this  respect.  The 
judgment  appealed  from  must  be  aflSrmed  with  costs. 

Chief  Judge,  Allen  and  Andrews,  J  J.,  concur;  Peck- 
ham,  J.,  dissents ;  Folgeb,  J.,  did  not  hear  the  argument ; 
Eapallo,  J.,  did  not  vote. 

Judgment  affirmed. 


Joseph  R.    Bassett,  Respondent,  v.  Paul  N.   Spofpobd 

et  al..  Appellants. 

By  the  larcenouB  taking  of  chattels,  the  owner  is  not  divested  of  his  pro- 
perty, and  a  transfer  to  a  hona  fide  purchaser  does  not  impair  his  rights. 
The  owner  may  follow  and  reclaim  them  wherever  he  can  find  them,  and 
a  carrier  or  other  bailee  can  stand  in  no  better  situation  than  a  purchaser 
who  has  received  them  in  good  faith  and  for  full  value.  When  the  goods 
have  been  stolen,  no  question  of  negligence  or  estoppel  of  the  owner 
thereby  can  arise. 
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the  Revised  Statutes  in  cases  of  attachments  against  absent 
debtors.  The  sheriff  did  in  fact  retnm  the  inventory  and 
appraisal  to  the  clerk  of  the  court  in  which  the  action  was 
pending,  who  filed  the  same.  If  the  sheriff  was  not  mistaken 
in  this  (as  to  which  I  express  no  opinion),  it  was  a  mere  irregu- 
larity in  no  way  prejudicial  to  the  defendants  therein  or  the 
appellant,  and  cannot  be  permitted  to  prejudice  the  lien 
acquired  by  the  respondents,  by  the  seizure  of  the  property. 
A  question  is  made  whether  real  estate  is  within  section  35 
of  the  Code,  requiring  the  service  of  an  attachment  to  be 
made  upon  property  therein  specified,  by  leaving  a  certified 
copy  of  the  warrant  of  attachment  with  the  persons  specified 
in  that  section.  If  it  is,  no  lien  was  created  upon  the 
house  and  lot  imder  the  attachment ;  no  such  service  having 
ever  been  made.  To  determine  this  question  reference  should 
be  had  to  the  previous  sections.  Section  322  provides  that 
the  sheriff  shall  proceed  therein  in  all  respects  in  the  manner 
required  of  him  by  law  in  case  of  attachment  against  absent 
debtors.  Sections  7  and  8  (2  R.  S.),  do  not  require  the 
service  of  any  copy  thereof  upon  persons  in  possession  of 
such  real  estate.  Section  234  enacts  that  the  rights  or  shares 
which  the  defendant  may  have  in  the  stock  of  any  association 
or  corporation,  etc.,  shall  be  liable  to  be  attached  and  levied 
upon  and  sold  to  satisfy  the  judgment  and  execution.  Sec- 
tion 236  provides  that  the  execution  of  the  attachment  upon 
any  such  rights  or  shares  or  any  debts,  or  other  property 
incapable  of  manual  delivery  to  the  sheriff,  shall  be  made  by 
leaving  a  certified  copy  of  the  warrant  of  attachment  with  the 
president,  etc.,  or  with  the  debtor  or  individual  holding  such 
property,  with  a  notice,  showing  the  property  levied  on.  It  is 
obvious  that  the  framers  of  this  section  had  in  view  only  such 
property  as  the  sheriff  would  be  required  to  take  possession 
of,  were  such  possession  capable  of  transfer  to  him.  The 
possession  of  real  estate  might  be  transfeiTed  to  him  by  the 
owner  or  occupant,  and  for  this  and  the  further  reason  that  it 
was  not  designed  to  disturb  the  debtor  in  the  possession  of 
such  property,  it  cannot  be  held  to  come  within  the  meaning 
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of  the  section.  There  is  a  good  reason  for  the  service  of 
notice  of  the  levy  npon  corporations,  etc.,  in  which  the 
defendant  may  own  stock  or  other  interest ;  that  is,  the  pre 
vention  of  transfers  being  made.  Tiiis  has  no  application 
to  real  estate,  as  this  may  be  conveyed  discharged  of  the  lien 
to  hona  fide  purchasers  unless  such  conveyance  is  prevented 
by  filing  a  lis  pendens  pursuant  to  section  132  of  the  Code. 
The  counsel  for  the  appellant  further  insists  that  inasmuch  as 
his  judgment  was  docketed  before  the  filing  of  the  lis  pendens 
as  to  the  house  and  lot  in  question,  he  is  a  bona  fide  encum- 
brancer within  the  meaning  of  the  section  last  referred  to, 
and.  therefore  his  judgment  is  a  lien  prior  to  the  attachment. 
But  a  judgment  lien  is  not  an  encumbrance  within  the  mean- 
ing of  the  section.  A  judgment  is  not  a  specific  lien  upon 
any  particular  real  estate  of  the  judgment  debtor,  but  a  gene- 
ral lien  upon  all  his  real  estate,  subject  to  all  prior  liens,  either 
legal  or  equitable,  irrespective  of  any  knowledge  of  the  judg- 
ment creditor  as  to  the  existence  of  such  liens.  There  is  no 
reason  for  holding  that  it  was  the  intention  of  the  section 
under  consideration  to  change  the  law  in  this  respect.  The 
judgment  appealed  from  must  be  affirmed  with  costs. 

Chief  Judge,  Allen  and  Andrews,  JJ.,  concur;  Peck- 
ham,  J.,  dissents ;  Folgkr,  J.,  did  not  hear  the  argument ; 
Eapallo,  J.,  did  not  vote. 

Judgment  aflSrmed. 


Joseph  R.    Bassbtt,  Respondent,   v.  Paul  N.   Spofpobd    iS  ^ 

et  al..  Appellants. 

By  the  larcenous  taking  of  cliattela,  the  owner  is  not  divested  of  his  pro- 
perty, and  a  transfer  to  a  honafde  purchaser  does  not  impair  his  rights. 
The  owner  may  follow  and  reclaim  them  wherever  he  can  find  them,  and 
a  carrier  or  other  bailee  can  stand  in  no  better  situation  than  a  puniiaser 
who  has  received  them  in  good  faith  and  for  full  value.  When  the  goods 
have  been  stolen,  no  question  of  negligence  or  estoppel  of  the  owaet 
thereby  can  arise. 
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Where  goods  were  sold  by  the  plaintiff  at  Boston,  to  be  delivered  at  New 
York,  and  paid  for  on  delivery,  and  were  forwarded,  and  the  clerk  of  the 
plaintife  being  sent  on  to  New  York  with  the  carriers*  receipt,  with 
instructions  to  deliver  the  goods  on  being  paid  for  them ;  and  the  pre- 
tended purchaser  having  obtained  from  the  clerk  the  receipt  merely  "  for 
the  purpose  of  examining  the  goods,"  and,  by  its  means,  got  possession 
of  the  goods,  removed  them  on  board  the  defendant's  steamer  bound  to 
Havana,  and  obtained  from  the  defendant,  before  any  notice  to  him  of 
the  fraud,  bills  of  lading  thereof, — Held^  that  the  defendant  was  bound  to 
deliver  the  goods  to  the  plaintiff  on  demand,  and  on  his  refusal  was 
liable  for  their  value. 

QuerCy  whether,  if  at  the  time  of  the  demand,  the  goods  had  been  loaded  in 
the  ship  so  as  to  be  difficult  of  access,  and  their  removal  and  delivery  to 
the  plaintiff  would  have  caused  expense,  and  necessarily  delayed  tlie 
voyage,  and  the  defendant  had  offered  to  restore  the  goods  on  the  return 
of  the  ship,  these  facts  would  have  affected  the  question. 

^Argued  AprU  13th;  decided  April  25th,  1871.) 

Appeal  from  the  General  Term  of  the  New  York  Com- 
mon Pleas. 

The  action  was  replevin  for  four  cases  of  shoes,  which  came 
to  the  possession  of  the  defendant's  testator  from  one  Careras, 
to  be  carried  and  conveyed  on  steamer  from  New  York  to 
Havana,  consigned  to  one  Oliver.  At  the  time  the  plaintiff, 
by  his  agent,  notified  the  testatof  and  the  master  and  officers 
of  the  steamer  of  his  claim,  and  demanded  a  delivery  of  the 
property,  the  cases  were  stowed  in  tlie  hold  of  the  vessel  and 
difficult  of  access,  and  incapable  of  delivery,  except  with  con- 
siderable labor  and  at  some  expense.  The  delivery  would 
have  delayed  the  departure  of  the  vessel,  which  was  about 
to  commence  her  voyage.  There  was  evidence  tending  to 
show  that  bills  of  lading  for  the  property  had  been  issued  in 
the  usual  form,  before  any  notice  of  the  plaintiff's  claim. 
The  plaintiff  claimed  as  owner.  He  was  a  resident  of  Boston, 
and  contracted  to  sell  four  cases  of  shoes  to  Careras,  to  be 
delivered  in  New  York,  and  paid  for  on  delivery.  The  shoes 
were  forwarded  to  New  York  by  railroad  and  steamboat, 
the  plaintiff  taking  a  receipt  for  their  carriage  and  giving 
the  same  to  a  clerk  whom  he  sent  with  the  goods  to  New 
York,  with  directions  to  deliver  the  goods  to  the  purchaser 


18Y1.]  Bassett  v.  Spoffobd.  389 


Statement  of  case. 


on  receiving  the  pay  therefor.  On  his  arrival  in  New  York, 
the  clerk  called  on  Careras,  and  informed  him  of  the  arrival 
of  the  goods  and  that  he  was  ready  to  deliver  them  on  receipt 
of  the  purchase  price.  He  was  informed  by  Careras,  that  he 
would  be  prepared  to  pay  at  a  later  liour  of  the  day,  but  as 
the  clerk  was  leaving  Careras  remarked  that  he  would  like  to 
examine  the  goods,  and  the  bill  of  lading  or  receipt  was 
given  him  "  for  the  purpose  of  examining  the  goods."  Thfe 
clerk  called  at  one  o'clock,  the  time  appointed,  for  the  pay- 
ment of  the  money,  and  was  promised  it  at  three  o'clock  of 
the  same  day.  On  calling  at  the  last  named  hour,  the  pay- 
ment was  again  deferred,  and  he  then  went  to  look  after  the 
goods  and  found  they  had  been  removed.  They  were  traced 
to  the  testator's  ship,  to  which  they  had  been  taken  by  Care- 
ras, and  put  on  board  for  transportation  to  Havana,  consigned 
to  one  Oliver.  The  plaintiff  demanded  his  goods,  and  upon 
their  non-delivery  this  action  was  brought. 

At  the  close  of  the  trial  the  plaintiff  asked  the  court  to 
direct  a  verdict  for  the  plaintiff,  on  the  grounds :  Ist.  That 
the  goods  were  feloniously  obtained  by  Careras,  and  2d.  That 
there  was  no  evidence  of  a  delivery  of  the  bill  of  lading,  and  a 
verdict  was  ordered  as  requested,  to  which  the  defendant 
excepted.  The  judgment  entered  upon  the  verdict  was 
aflSrmed  by  the  General  Term  of  the  Common  Pleas  of 
New  York  city,  and  from  the  latter  judgment  the  defendant 
has  appealed  to  this  court. 

EraMvs  Cooke^  for  the  appellants.  The  defendants  received 
the  goods  in  the  ordinary  course  of  business ;  they  had  ship- 
ped the  goods  and  were  bonafde  purchasers  within  the  defini- 
tion of  Root  V.  French  (113  Wend.,  572).  The  carrier 
represents  the  rights  of  the  consignee.  {FitzhugK  v.  Wina/n.^ 
9  N.  Y.,  562.)  The  delivery  of  the  bill  of  lading  was  a 
symbolical  delivery  o  the  goods.  {Dows  v.  Oreene^  24  N. 
Y.,  64:3,  644: ;  Lukhaum  v.  Mason,  2  T.  R.,  63,  1  Smith's  L. 
Cas.,  848.)  A  party  who  buys  or  makes  advances  horia  fide 
on  the  faith  of  an  indorsement   of  a  bill   of  lading,  by  a 
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fraudulent  vendee,  will  acquire  a  good  title  against  the 
original  vendor.  {Daws  v.  Rush^  28  Barb.,  157 ;  D(yuy%  v. 
Oreene^  32  Barb.,  493;  Keys&r  v.  Harhech^  3  Duer.,  391; 
Rowley  v.  Biglow^  12  Pick.,  387. 

Richard  O^Oorman^  for  the  respondent.  To  constitute  a 
delivery  there  must  not  only  be  the  act  itself  necessary  to 
^ect  it,  but,  to  render  it  available,  it  must  be  an  intentional 
act ;  must  receive  the  assent  of  the  mind  that  it  is  done  for 
that  purpose.  {Lester  v.  McDowell^  18  Penn.,  91.)  The 
owner  can  follow  his  stolen  property,  and  recover  it  in  the 
hands  of  any  person,  however  innocent.  {SaZtus  v.  Everett^ 
20  Wend.,  282.) 

When  propertj^  is  pledged  without  authority  from  the 
owner,  the  pledgee  has  no  lien  against  the  owner.  {DueU  v. 
Cadlipp^  1  Hill,  166 ;  Cheeseman  v.  JSaceU,  4  Law.  &  Eq., 
438.)  A  bona  jlde  vendor  of  stolen  goods  can  give  no  title, 
and  trover  may  be  brought  against  the  purchaser  without  a 
demand  and  refusal.  {Rogers  v.  Hine^  1  Cali.,  427 ;  Lee  v. 
Robinson^  37  Law.  &  Eq.,  406 ;  Curtis  v.  Crane^  32  Vermont, 
232 ;  NewJcirk  v.  DaUon^  17  111.,  413.)  The  same  rule  exists 
as  to  sales  by  bailee  at  will.  {Baily  v.  Colhy^  34  N.  Y.,  29 ; 
Lovejoy  v.  Jones^  10  Foster,  161 ;  Crocker  v.  GvUifer^  44 
Maine,  491.)  Unauthorized  sales  by  carrier.  {Bailey  v.  Shaw^ 
4  Foster,  297 ;  SaUvs  v.  Jiverett^  20  Wend.,  267 ;  Blossom  v. 
Champion,  37  Barb.,  654 ;  S.  C.  28  Barb.,  217.)  If  this  was 
a  conditional  sale,  vendee  could  not  give  title  against  the 
original  owner.  {Herring  v.  Hoppock,  15  N.  T.,  409 ;  Her- 
ring V.  Willard,  5  Sand,  418;  Whipple  v.  Oilpatrick,  1 
Appleton,  427.)  On  a  cash  sale,  payment  and  delivery  are 
simultaneous  acts,  and  title  to  the  property  does  not  pass 
until  payment,  unless  waived ;  and  no  evidence  of  waiver  is 
shown.  ( Chapman  v.  Lathrop,  6  Cow.,  610 ;  Convey  v. 
Bush,  4  Barb.,  564 ;  Levin  v.  Smith,  1  Denio,  671 ;  Mowry 
V.  Walsh,  8  Cow.,  242 ;  Smith  v.  Lynes,  1  Seld.,  41.)  The 
plaintiff  need  not  tender  a  bond  of  indemnity.  {Thompson 
V.  Trail,  6  B.  &  C.  (13  E.  C.  L.  R.),  36 ;  St^eiis  v.  Bost  R. 
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H.  Co.y  8  Gray,  262.)  The  pendency  of  the  replevin  suit 
was  a  complete  defence  to  any  claim  by  the  shipper,  against 
the  carrier.  {States  v.  Davis,  1  Black.,  101 ;  Van  Winkle  v. 
iT.  J.  Mail  Steam  Ship  Co.,  37  Barb.,  122 ;  Wilson  v.  Ander- 
son,  1  B.  &  Adolph,  122 ;  2  Hilliard .  on  Torts  (1st  ed.)  248, 
254.) 

Allen,  J.  By  the  larcenous  taking  of  chattels  the  owner 
is  not  divested  of  his  property,  and  a  transfer  to  a  purchaser 
does  not  impair  the  right  of  the  true  owner.  A  purchase 
of  stolen  goods  either  directly  from  the  thief  or  from  any 
other  person,  although  in  the  ordinary  course  of  trade  and  in 
good  faith,  will  not  give  a  title  as  against  the  owner.  In  the 
case  of  a  felonious  taking  of  goods,  the  owner  may  follow 
and  reclaim  them  wherever  he  may  find  them.  A  carrier  or 
other  bailee  can  stand  in  no  better  situation  than  a  purchaser 
who  has  received  them  in  good  faith  on  a  purchase  for  their 
foil  value. 

A  larceny  has  been  defined  as  '^  the  felonious  taking  the 
property  of  another,  without  his  consent  and  against  his  will, 
with  intent  to  convert  it  to  the  use  of  the  taker"  (Ham- 
mond's Case,  2  Leach,  1089),  or  "  the  wrongful  or  fraudulent 
taking  and  carrying  away  by  any  person  of  the  personal  goods 
of  another,  with  a  felonious  intent  to  convert  them  to  his 
(the  taker's)  own  use  and  make  them  his  own  property  with- 
out the  consent  of  the  owner."  (2  East,  P.  C,  663 ;  2  Euss 
on  Crimes,  1 ;  Mowrey  v.  Walsh,  8  Cow.,  238.) 

The  frdudulent  and  wrongful  taking  being  proved  with  the 
felonious  intent, the  animo  furandi,  the  only  question  remain- 
ing in  any  case  is  whether  the  taking  was  with  the  consent  of 
the  owner;  for  if  so,  although  the  consent  was  obtained  by 
gross  fraud,  there  is  no  larceny.  But  the  consent  must  be  to  part 
with  the  property,  and  not  the  naked  possession  for  a  special 
purpose.  If  the  owner  does  not  intend  or  consent  to  part 
with  his  property,  then  the  taking  and  conversion  of  it  with  a 
felonious  intent  by  one  having  possession  of  it,  as  the  property 
of  the  owner  and  for  a  special  purpose    is  larceny.     If  it 
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appear  that  although  there  is  a  delivery  by  the  owner  in  fact, 
yet  there  is  no  change  of  property  nor  of  legal  possession,  but 
the  legal  possession  still  remains  exclusively  in  the  owner, 
larceny  may  be  committed  as  if  no  such  delivery  had  been 
made.  {Mbwreyy.  Walsh,  supra,  and  cases  cited ;  and  2  Euss. 
on  Crimes,  22 ;  Lewis  v.  Commonwealth,  15  S.  &  E.,  93 ; 
Commonwealth  v.  Jarnes,  1  Pick.,  375  ;  Cary  v.  Hotaling,  1 
Hill,  311.)  The  general  owner  of  personal  property  holds  the 
constructive  possession  and  may  maintain  trespass,  though 
the  actual  possession  be  in  another;  and  one  who  obtains  the 
bailment  of  goods,  or  the  possession  for  a  special  purpose, 
fraudulently  intending  to  deprive  the  owner  of  his  property, 
may  be  convicted  of  larceny.  But  if  the  owner  intends  to 
part  with  the  property  and  delivers  the  possession,  there  can 
be  no  larceny,  although  fraudulent  means  have  been  used  to 
induce  him  to  part  with  the  goods.  The  delivery  of  the 
receipt  to  Careras  was  to  enable  him  to  examine  the  goods 
before  paying  for  them,  and  for  no  other  purpose ;  and  with 
the  consent  of  the  plaintiff  he  had  access  to,  and  possession  of 
the  goods  for  this  special  purpose.  The  sale  of  the  goods  was 
for  cash,  to  be  paid  on  delivery ;  the  condition  was  never 
waived,  and  there  was  no  absolute  delivery  of  the  goods  or  of 
the  receipt  for  them  with  intent  to  part  with  the  property, 
except  upon  the  payment  of  the  purchase-price.  Had  the 
ship  owner  received  from  Careras  the  original  receipt  or  bill 
of  lading  for  the  goods,  and  dealt  with  him  on  the  faith  of  it, 
as  evidence  of  ownership,  a  different  question  might  have 
arisen.  But  Careras  had  availed  himself  of  that  document 
to  possess  himself  of  the  property,  which  he  took  and  removed 
from  its  place  of  deposit  to  the  ship  of  the  defendant's  testa- 
tor. Careras  had  the  naked  possession  of  stolen  property, 
and  the  ship  owner  was  not  misled  or  induced  to  receive  it 
by  the  production  of  any  other  evidence  of  ownership. 
Neither  did  any  question  arise  upon  the  trial  as  to  the  effect, 
upon  the  right  of  the  plaintiff  to  demand  an  immediate  deliv- 
ery, of  the  fact  that  the  goods  were  stored  in  the  hold  of  the 
vessel  under  other  goods,  and  that  a  breaking  up  of  the  cargo 
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would  cause  delay  and  expense,  and  that  the  officers  of  the 
vessel  offered  to  deliver  the  goods  to  the  owner  on  the  return 
of  the  ship  from  Havana. 

There  was  no  conflict  of  evidence,  nor  any  question  to  sub- 
mit, as  to  the  felonious  taking  of  the  goods,  to  the  jury. 

The  plaintiff  being  clearly  entitled  to  a  verdict,  upon  the 
ground  that  the  goods  had  been  feloniously  stolen  and  taken 
from  him,  the  other  questions  made  were  wholly  immaterial. 
The  actual  delivery  of  a  bill  of  lading  to  the  shipper  by  the 
testator  would  have  given  him  no  better  right  to  retain  the 
goods  for  his  indenmity  than  a  purchaser  in  good  faith  and  for 
value  would  have  done.  Neither  could  acquire  any  right  to 
withhold  stolen  property  from  the  plaintiff,  the  rightful  owner. 

The  goods  having  been  stolen,  there  was  no  question  of 
negligence  or  estoppel  in  the  case.  A  party  whose  horse  is 
stolen  may  pursue  and  reclaim  his  property,  although  he  has 
negligently  left  his  stable  unlocked. 

The  question  of  estoppel  would  have  arisen,  if  the  ship- 
owner had  had  knowledge  of,  and  acted  on,  the  faith  of  the 
original  shipping  receipt,  delivered  to  Careras. 

The  delivery  of  the  goods  for  the  purpose  named,  although 
it  enabled  Oareras  to  perpetrate  a  fraud  upon  the  defendant's 
testator,  did  not  divest  the  plaintiff  of  his  title  or  estop  him 
from  reclaiming  them  wherever  found. 

The  judgment  must  be  affirmed. 

All  concur  except  Grover,  J.,  not  voting. 

Judgment  affirmed. 


The   Commercial   Warehouse  OoMPAPrr  of   New   York, 
Appellant,  v.  John  S.  Graber,  Respondent. 

Where  a  third  person,  under  the  197th  section  of  the  Code,  deposits  money 
with  the  sheriff,  in  order  that  the  defendant  may  be  released  from  arrest, 
if  the  plaintiff  obtains  Judgment  before  bail  have  justified,  he  becomes 
absolutely  entitled  to  an  application  of  the  money  to  the  satisfaction  of  his 
judgment  But  the  claim  of  a  plaintiff,  thus  seeking  to  have  the  property 
of  a  tfcdrd  person  appUed  to  the  satisfaction  of  the  defendant's  debt,  is 
Hand  —Vol.  VL  50 
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ttiictimmi  juris.  It  should  be  clearly  established  by  proof,  and  no  intend- 
ments will  be  indulged  in  its  favor. 
Accordingly,  where,  after  bail  have  been  accepted  by  the  deputy  sheriff, 
and,  at  the  request  of  the  deputy,  a  tkird  person  deposits  in  his  hands 
a  sum  of  money  as  security  to  such  deputy  that  the  sureties  will  justify 
or  the  defendant  surrender  himself. — HM^  that  the  plaintiff  could  not 
have  money  so  deposited  applied  to  his  judgment.  (Pbgkham  and 
Andbews,  JJ.,  contra.) 

(Argued  April  11th;  decided  April  26th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  an  order  at  Special 
Term  (Spbnceb,  J.),  denying  a  motion  made  by  the  plaintiflf, 
that  the  sheriff  pay  into  court  $1,500,  received  by  him  on  the 
arrest  of  the  defendant. 

The  &ct8  are  sufficiently  stated  in  the  opinion. 

Francis  H,  DykerSj  for  the  appellant.  In  this  case,  the 
$1,500  taken  by  the  sheriff  was  a  security  recognized  by  law 
as  one  which  the  sheriff  might  take,  and  was  taken,  in  the 
manner  provided  by  law,  and  was  not  void.  {Acker  v.  Bur- 
raU,  21  Wend.,  607 ;  8.  a,  23  id.,  607.)  The  fact  that  the 
deposit  was  made  by  a  third  person  is  the  same  as  if  it  were 
made  by  the  defendant.  {Hermann  v.  Aaronson^  3  Abb., 
N.  S.,  389 ;  S.  (7.,  8  id.,  155.)  It  was  deposited  for  the  defend- 
ant; and,  on  the  strength  of  such  deposit,  he  was  set  at  lib- 
erty.    {Salter  v.  Weinef*^  6  Abb.,  191.) 

A,  J.  Vanderpod^  for  the  respondent. 

Rapallo,  J.  The  19Yth  section  of  the  Code  provides  that 
the  defendant  may,  at  the  time  of  his  arrest,  instead  of  giv- 
ing bail,  deposit  with  the  sheriff  the  amount  mentioned  in 
the  order ;  that  the  sheriff  shall  thereupon  give  the  defendant 
a  certificate  of  tlie  deposit,  and  the  defendant  shall  be  discharged 
from  custody.  By  section  198  the  sheriff  is  required  to  pay 
into  court  moneys  so  deposited.  At  any  time  before  judg- 
ment, the  defendant  may  obtain  a  return  of  the  money  by 
giving  bail  and  causing  them  to  justify.     But  if  the  money 


18Y1.]    Thb  Commebcial  Wabbhousb  Oo.  v,  Gtbabeb.       395 

Opinion  of  the  Court,  per  Rafallo,  J. 

remaiDS  on  deposit  at  the  time  of  the  entry  of  judgment,  the 
plaintiff  is  entitled  to  have  it  applied  to  the  satisfaction  of  the 
judgment. 

It  has  been  held,  under  a  similar  statute  in  England,  that  a 
surrender  of  the  defendant,  after  judgment,  will  not  relieve 
money  thus  deposited,  even  though  it  be  the  money  of  a  third 
party ;  and  that  if  the  plaintiff  obtains  judgment  before  bail 
have  justified,  he  becomes  absolutely  entitled  to  an  applica- 
tion of  the  money.  {BtUl  v.  Tv/mer^  1  Tyrr.  &  Gra.,  367) ; 
and  to  the  same  effect  is  the  case  of  Sermcm  v.  Aaronaon  (3 
Abb.  N.  S.,  392),  and  S,  C.  (8  Abb.  N.  S.,  155). 

Where  the  money  deposited  in  fact  belongs  to  the  defend- 
ant, there  is  no  injustice  or  hardship  in  thus  laying  hold  of  it ; 
but  where  it  is  deposited  by  a  third  party,  in  lieu  of  giving 
a  bond,  it  is  more  harsh  in  its  operation  than  the  rules  ordi- 
narily applied  to  bail.  It  is  the  policy  of  the  law  to  favor 
bail,  and  they  are  generally  permitted,  after  judgment  against 
their  principal,  and  even  after  suit  brought  against  themselves, 
to  surrender  their  principal  in  their  own  exoneration.  This 
case  seems  to  be  an  exception  to  the  general  rule,  and  the 
statute,  as  hitherto  construed,  affords  no  similar  relief  to  the 
surety  who  pledges  his  property  instead  of  his  name,  to  obtain 
the  release  of  his  principal  from  arrest  The  claim  of  a  plain- 
tiff, thus  seeking  to  have  the  property  of  a  third  party 
applied  to  the  satisfaction  of  the  defendant's  debt,  is  atrio- 
tisaimi  Juris.  It  should  be  clearly  established  by  proof,  and 
there  is  no  just  reason  for  indulging  in  any  intendments  in 
its  favor. 

In  the  present  case  the  plaintiff  has  obtained  all  the  legiti- 
mate advantages  of  the  arrest  as  a  provisional  remedy.  The 
defendant  has  been  surrendered,  and  has  given  bail  for  the 
limits.  Still,  if  the  plaintiff  has,  by  strict  law,  become  enti- 
tled to  appropriate  the  money  of  Alexander,  his  right  must 
be  enforced. 

The  question  presented  by  the  papers  on  this  appeal,  and 
upon  the  determination  of  which  the  plaintiff's  right  to  the 
order  moved  for  depends,  is  whether  the  money  in  ques- 
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tion  was  in  fact  deposited  in  lieu  of  bail,  pursuant  to  the 
197th  section. 

The  affidavit  upon  which  the  motion  was  founded  states 
that  when  the  defendant  was  arrested,  he  oflfered  to  the 
sheriff  a  bail  bond,  which  the  sheriff  refused  to  accept,  and 
that  thereupon  the  sum  of  $1,500  was  deposited  with  the 
sheriff  by  the  defendant,  or  some  one  in  his  behalf,  through 
Magnus  Alexander. 

This  statement  is  flatly  contradicted  by  Alexander,  and  the 
deputy  sheriff  who  made  the  arrest.  Alexander  deposes, 
that  the  defendant  was  a  workman  in  his  employment ;  that 
the  deponent  and  another  person  became  bail  and  the  sherifl* 
accepted  the  bail ;  that  atlerward  deponent  was  requested  to 
appear  and  justify ;  that  he  lent  no  money  to  the  defendant  to 
deposit  as  bail,  and  did  not  deposit  any  money  for  bail,  but  at 
the  request  of  the  deputy  sheriff  placed  $1,500  in  his  hands  as 
security  to  him,  that  the  sureties  would  justify,  or  the  defend- 
ant surrender  himself.  It  being  expressly  explained  to  him 
that  the  money  was  in  no  jeopardy,  if  the  sureties  justified, 
or  the  defendant  delivered  himself  up. 

Bancker,  the  deputy  sheriff,  deposes,  tliat  he  never  declined 
to  accept  the  bail  bond  executed  on  the  arrest ;  that,  on  the 
contrary,  he  did  accept  it,  and  upon  accepting  it,  released  the 
defendant  from  custody.  He  expressly  states  that  the  $1,500 
was  not  intended  as  a  deposit  in  lieu  of  bail ;  that  he  had 
already  taken  bail,  and  that  the  money  was  taken  by  him  to 
protect  himself  against  liability  to  the  sheriff  in  case  of  the 
failure  of  the  bail  to  justify.  He  further  states,  that  a  copy  of 
the  undertaking  was  served  on  the  plaintiff's  attorney,  and 
afterward  notice  of  justification  was  given ;  that  one  of  the 
bail  justified,  and  as  to  the  other  the  justification  was  adjourned 
to  the  27th  of  January,  at  which  time  the  plaintiff's  attorney 
refused  to  proceed  with  the  justification,  having,  as  he  claimed, 
entered  judgment  in  the  action.  On  the  same  day  the  defend- 
ant was  surrendered. 

Alexander  states  in  his  affidavit,  that  after  he  had  justified, 
the  examination,  as  to  the  other  bail,  was  adjourned  at  the 
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request  of  the  plaintiff's  attorney  ;  and  at  the  adjourned  day, 
the  latter  objected  to  proceeding,  on  the  ground  that  he  had, 
since  the  last  adjournment,  entered  judgment  against  the 
defendant.     This  statement  is  uncontradicted. 

It  must  be  assumed  that  in  denying  the  motion  at  Special 
Term,  the  judge  adopted  the  statements  of  fact  contained  in 
the  opposing  affidavits.  His  decision  was  affirmed  at  the 
General  Term,  and  decisions  upon  questions  of  fact  are  not 
usually  reviewed  in  this  court.  If  the  facts  stated  in  the 
opposing  affidavits  are  sufficient  to  warrant  a  denial  of  the 
motion,  the  order  should  be  affirmed. 

The  deputy  sheriff  states  distinctly,  that  he  accepted  the 
bail,  and  on  accepting  it,discharged  the  defendant  from  cus- 
tody ;  that  this  was  done  before  the  money  was  deposited 
appears  from  his  statement,  that  when  he  received  the  money 
he  had  already  taken  bail.  He  clearly  had  no  right  to  take 
the  money  after  taking  bail.  The  197th  section  only  allows 
the  taking  of  the  deposit,  instead  of  bail.  Bail  may  be  put 
in  after  the  deposit,  to  procure  the  release  of  the  money,  but 
there  is  no  authority  for  taking  money  after  bail  has  been 
received,  and  in  addition  thereto.  However  extraordinary 
the  proceedings  of  the  officer  may  appear,  we  will  not,  for  that 
reason,  and  in  the  face  of  the  positive  statements  in  the 
opposing  affidavits,  disturb  the  decision  of  the  court  below 
upon  the  facts,  and  speculate  as  to  probabilities.  That  an 
officer  should  exact  a  security  to  which  he  was  not  entitled, 
and  that  a  party  should  submit  to  the  exaction,  are  not  beyond 
the  range  of  possibility.  Here,  the  officer  and  party  both 
testify  to  the  fact,  and  they  are  corroborated  by  the  circum- 
stances, that  the  money  did  not  take  the  course  usual  with 
deposits  in  lieu  of  bail ;  that  the  deposit  was  not  reported  to 
the  sheriff's  office,  and  that  it  does  not  appear  that  any  cer- 
tificate of  deposit  was  given  as  required  by  the  Code. 

The  denial  of  the  motion  should  be  sustained,  on  the 
ground  that  there  was  evidence  that  the  money  was  not 
deposited  under  section  197,  and  that  the  court  below  must 
be  deemed  to  have  so  found. 
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Chief  Judge,  and  Gkover  and  Folgbb,  JJ.,  concur ;  Peok- 
HAH  and  Axa)BEW8,  J  J.,  dissent ;  Allen,  J.,  does  not  vote. 
Order  affirmed  with  costs. 
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Elnathan  L.  Sanderson,  Respondent,  v.  William   Cald- 
well and  Horace  P.  Whitney,  Appellants. 

If  the  application  or  meaning  of  the  words  in  an  alleged  libel  is  ambiguous, 
or  the  sense  in  which  they  were  used  is  uncertain,  and  they  are  capable 
of  a  construction  which  would  make  them  actionable,  although,  at  the 
same  time,  an  innocent  sense  can  be  attributed  to  them,  it  is  for  the  jury 
to  determine,  upon  all  the  circumstances,  whether  they  were  applied  to 
the  plaintiff,  and  in  what  sense  they  were  used. 

In  an  action  for  libel,  it  is  unnecessary  for  the  plaintiff  to  prove  afiftrmatively 
that  he  sustained  damage  in  consequence  of  the  libelous  publication. 
The  law  not  only  imputes  malice  to  the  defendant,  but  presumes  that 
damages  have  been  sustained  by  the  plaintiff  in  consequence  of  the 
unlawful  act  of  the  defendant 

In  libel  or  slander,  the  plaintiff  cannot,  by  innuendoes,  extend  the  meaning 
of  the  words  beyond  what  is  justified  by  the  words  themselves,  and  the 
extrinsic  &cts  with  which  they  are  connected. 

In  slander,  where  the  words  used  have  such  a  relation  to  the  profession  or 
occupation  of  the  plaintiff  that  they  directly  tend  to  injure  him  in  respect 
to  it,  or  to  impair  confidence  in  his  character  or  ability,  when,  fi*om  the 
nature  of  his  business,  great  confidence  must  necessarily  be  reposed,  they 
are  actionable  although  not  applied  by  the  speaker  to  the  profession  or 
occupation  of  the  pliuntiff.  When,  however,  they  convey  only  a  general 
imputation  upon  his  character,  equally  injurious  to  any  one  of  whom  they 
might  be  spoken,  they  are  not  actionable,  unless  such  application  is  made. 

But,  in  an  action  for  libel,  the  fact  that  the  words  used  had  reference  to  the 
profession  or  business  of  the  plaintiff  is  not  the  substantive  ground  of  the 
action ;  the  actionable  quality  of  the  words  used  does  not,  in  any  case, 
depend  upon  that  consideration. 

(Argued  April  10th;  decided  April  26th,  1871.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
second  judicial  district,  affirming  a  judgment  upon  a  verdict 
at  the  circuit  in  the  county  of  Kings,  rendered  on  the  8th  day 
of  February,  1869,  in  favor  of  the  plaintiff.  The  judgment 
was  for  $5,000. 
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This  action  was  for  a  libel  published  by  the  defendants  in 
the  Sunday  Mercury. 

The  plaintiff  was  a  lawyer,  practicing  in  Brooklyn,  and 
was  also  a  candidate  for  member  of  Assembly ;  the  libelous 
article  was  published  two  days  before  election,  and  was  as 
follows :  "  Elnathan  L.  Sanderson,  extra-radical  candidate  for 
Assembly  from  the  third,  fourth  and  eleventh  wards  of  Brook- 
lyn, did  a  good  thing,  in  his  sober  moments,  in  the  way  of 
collecting  soldiers'  claims  against  the  government,  for  a  fear- 
ful per  centage.  The  blood-money  he  got  from  the  'boys  in 
blue, '  in  this  way,  is  supposed  to  be  a  big  thing,  and  may 
elect  him  to  the  Assembly  on  the  *  loyal '  ticket,  although  the 
soldiers  and  sailors  are  out  in  full  force  against  him."  The 
complaint  alleged  that  the  meaning  of  this  article,  was  to 
charge  the  plaintiff  with  being  in  the  habit  of  the  use  of 
spirituous  liquors  to  excess,  or  to  intoxication,  and  to  such  a 
degree,  as  to  disqualify  him  from  the  transaction  of  his  pro- 
fessional business,  and  of  improperly,  dishonestly  and  fraud- 
ulently obtaining  money  of  and  from  the  soldiers  and  sail- 
ors of  his  district;  and,  also,  to  charge  the  plaintiff  with 
taking  advantage  of  the  soldiers  and  sailors  in  his  profes- 
sional capacity  as  a  lawyer,  and  in  making  unfair,  unreason- 
able and  extortionate  charges  against  them  for  professional 
services.  He  also  claimed  that  he  was  a  candidate  for  office, 
and  that  he  was  greatly  injured  in  his  professional  busineps. 
Claim  $20,000.  No  proof  of  loss,  damage  or  injury  to  the 
plaintiff,  professional  or  otherwise,  was  given.  No  proof  of 
actual  malice  was  made. 

The  defendants  moved  for  a  dismissal  of  the  complaint,  on 
the  ground  that  the  article  was  not  libelous  per  */?.  At  the 
close  of  the  evidence,  the  defendants  requested  the  court  to 
charge,  that  no  damages  could  be  given  by  the  jury  for  injury 
to  the  plaintiff  in  his  professional  capacity,  there  being  no 
proof  of  any  such  damage.  That  under  the  proofs,  the  jury 
had  no  right  to  give  punitive  or  vindictive  damages.  That 
the  defendants  had  a  right  to  oppose  the  election  of  the 
plaintiff,  and  advocate  the  election  of  any  other  person  to  the 
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office  which  the  plaintiff  sought,  and  criticise  his  acts.  That 
upon  the  proof,  the  jury  might  find  a  verdict  for  mere  nomi- 
nal damages,  and  that  such  verdict  would  be  a  vindication  of 
the  plaintiff.  All  of  which  the  court  refused,  and  defendants 
duly  excepted.  The  court  charged,  that  it  was  for  the  jury 
to  determine  whether  the  article  sued  on,  contained  the 
charges  which  it  is  alleged  by  the  plaintiff  it  does,  against 
him,  and  this  was  duly  excepted  to.  Defendants'  counsel 
objected  to  the  drawing  of  the  jury,  on  the  ground  that  there 
should  be,  at  least,  twenty-four  names  in  the  box  from  which 
to  draw,  a  panel  then  being  out  in  another  case.  Before  the 
drawing  of  the  jury  was  completed,  the  other  jury  came  in 
and  rendered  a  verdict.  The  defendants  then  moved  that  the 
names  of  those  twelve  be  put  in  the  box,  and  those  already 
drawn  on  this  jury,  and  that,  from  the  whole,  a  jury  be  drawn. 
This  was  refused. 

Samttd  Sand,  for  the  appellant. 

George  G,  Reynolds,  for  the  respondents.  The  article  was 
clearly  actionable.  {Webater  v.  Foster,  11  Barb.,  203;  6 
Barb.,  614.)  It  was  not  a  privileged  communication.  {King 
V.  Root,  4  Wend.,  113.)  Malice  is  inferable.  (4  Wend., 
113.)  A  want  of  professional  integrity  is  imputed,  and  the 
words  are  actionable.  {Garr  v.  Sdden,  6  Barb.,  416 ; 
reversed  in  effect,  but  on  other  grounds,  in  4  Cow.,  91.)  A 
"  high  misdemeanor "  is  charged.  (No.  12,  U.  S.  Stat.,  p. 
568,  §§  6,  7 ;  No.  13  id.,  §§  12, 13.)  Words  are  to  be  taken 
in  their  natural  meaning.  (  Wright  v.  Paige,  36  Barb.,  438 ; 
33  Barb.,  615.)  In  the  matter  of  the  objection  to  the  jury, 
see  3  Seld.,  451 ;  6  Wend.,  549 ;  Y  Cow.,  382 ;  Y  Wend.,  422 ; 
6  Cow.,  584.  Imputing  want  of  integrity  to  a  professional 
man  is  actionable  per  ae,  (6  Barb.,  416 ;  13  Abb.,  41,  et  seq.) 
Where  a  trial  and  general  verdict  have  been  had,  the  Court 
of  Appeals  can  only  deal  with  questions  of  law,  upon  excep- 
tions duly  taken,  and  cannot  correct  the  errors  of  the  jury. 
(14  N.  Y.,  310,  319,  321 ;  23  N.  Y.,  343 ;  30  N.  Y.,  319, 324 ; 
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31  N.  Y.,  50 ;  34  How.,  254.)  Actual  damage  is  not  neces- 
sary to  sustain  a  verdict  for  exemplary  damages.  (4  Duer, 
247 ;  9  Abb.,  45.) 

Andrews,  J.  The  court  properly  refused  to  instruct  the 
jury  that  the  article  published  by  the  defendant  was  not 
libelous.  That  instruction  would  only  have  been  proper  in 
case  ijb  was  incapable  of  a  construction  injurious  to  the 
plaintiff. 

In  an  action  for  defamation,  if  the  application  or  meaning 
of  the  words  is  ambiguous,  or  the  sense  in  which  they  were 
used  is  uncertain,  and  they  are  capable  of  a  construction 
which  would  make  them  actionable,  although  at  the  same 
time  an  innocent  sense  can  be  attributed  to  them,  it  is  for  the 
jury  to  determine  upon  all  the  circumstances,  whether  they 
were  applied  to  the  plaintiff,  and  in  what  sense  they  were 
used. 

The  publisher  of  a  libel  cannot  escape  liability  by  veiling  a 
calumny  under  artful  or  ambiguous  phrases,  or  by  indirectly 
charging  that  which  would  be  slanderous,  if  imputed  in  direct 
and  undisguised  language. 

The  language  of  the  publication  in  this  case,  if  capable  of 
an  innocent  construction,  is  also  clearly  capable  of  a  construc- 
tion which  would  make  it  libelous. 

To  say  of  one,  that  in  his  sober  moments  he  collected  sol- 
diers' claims  against  the  government  at  a  fearful  per  centage, 
is,  or  at  least  may  be,  equivalent  to  a  charge  of  drunkenness, 
and  of  unjust  and  extortionate  conduct  in  the  prosecution  of 
his  business. 

If  the  words  "  sober  moments,"  in  connection  with  the 
context,  referring  to  the  plaintiff  as  an  "  extra  radical  candi- 
date "  for  the  Assembly,  could  have  been  construed  in  an 
innocent  sense,  it  was  for  the  jury  to  ascertain  the  real  sense 
in  which  they  were  used ;  and  the  jury  having  found  for  the 
plaintiff,  the  defendants  are  concluded  from  now  alleging  that 
the  meaning  they  attributed  to  them  was  the  true  one. 

Hani>— Vol.  VI.    61 
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It  does  not  need  the  citation  of  authorities  to  show,  that 
written  words,  charging  another  with  being  a  drunkaa-d  and 
with  extortionate  charges  for  his  services,  are  Kbelous. 

They  tend  to  degrade  him  in  the  estimation  of  the  com- 
munity, to  deprive  him  of  public  confidence  and  the  temporal 
advantages  wliich  naturally  result  from  a  reputation  for  hon- 
esty and  sobriety. 

The  principal  question  in  this  case  arises  upon  the  instruc- 
tion of  the  court  to  the  jury,  that  it  was  a  question  of  fact 
for  them  to  determine  whether  the  article  for  the  publication, 
of  which  the  action  was  brought,  contained  the  charges  which 
the  plaintiff  in  his  complaint  alleged  it  contained  against 
him.  To  this  instruction  the  counsel  for  the  defendants 
excepted. 

The  complaint,  after  averring  that  the  plaintiff  at  the  time 
of  the  publication  complained  of,  was  a  practicing  lawyer  and 
a  resident  of  Brooklyn,  and  after  setting  out  the  alleged  libel- 
ous article,  and  the  fact  of  its  publication  in  the  newspaper 
of  the  defendants  in  the  city  of  New  York,  and  making  other 
averments  not  now  material  to  be  noticed,  proceeds  as  fol- 
lows :  "  That  said  defendants,  in  said  libel  referred  to,  meant 
the  plaintiff  in  this  action,  and  did  by  said  libel  charge  and 
intend  to  charge  the  plaintiff  with  being  in  the  habit  of  the 
use  of  spirituous  liquors  to  excess  or  to  intoxication,  and  to 
such  a  degree  as  to  disqualify  him  for  the  proper  transaction 
of  his  professional  business,  and  of  improperly,  dishonestly 
and  fraudulently  obtaining  money  of  and  from  the  soldiers 
and  sailors  of  his  district,  the  ^  boys  in  blue ;'  and  did  also  in 
and  by  said  libel  charge  and  intend  to  charge  the  plaintiff 
with  taking  advantage  of  the  soldiers  and  saQors  in  his  pro- 
fessional capacity  as  a  lawyer,  and  in  making  unfair,  unrea- 
sonable and  extortionate  charges  against  them  for  professional 
services,  and  with  compelling  them  to  pay  such  charges." 

The  part  of  the  charge  of  the  court,  to  which  we  have 
referred, relates  to  the  part  of  the  complaint  above  quoted, 
and  to  sustain  it  the  libel  proved  must,  by  its  language  alone 
or  in  connection  with  extrinsic  facts  proved,  which  lawfully 
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could  be  considered  by  the  jury,  have  authorized  the  mean- 
ing to  be  attributed  to  it,  alleged  by  the  plaintiff. 

It  was  nnnecessary  for  the  plaintiff,  in  order  to  sustain  his 
action,  to  prove  affirmatively  that  any  damages  were  sus- 
tained by  him  in  consequence  of  the  libelous  publication. 

It  would  be  quite  impossible  for  a  person  whose  character 
had  been  assailed  by  slanderous  words  to  follow  them  and 
ostablish  by  proof  all  the  injurious  consequences,  although  it 
might  be  quite  certain  that  injury  had  beea  sustained,  which 
was  not  capable  of  definite  proof. 

The  law,  therefore,  when  the  publication  of  the  libel  has 
been  shown,  not  only  imputes  malice  to  the  defendant,  but 
presumes  that  damages  have  been  sustained  by  the  plaintiff 
in  consequence  of  the  unlawful  act  of  the  defendant. 

But  the  plaintiff  need  not  rest  upon  the  inference  and  pre- 
sumption of  law  in  his  favor,  but  he  may  show,  with  a  view  to 
enhance  the  damages,  that  the  defendant  in  fact  was  governed 
in  making  the  publication  by  an  evil  and  malicious  intent, 
and  that  particular  damages,  the  natural  proximate  result  of 
the  publication,  resulted  from  it. 

Considering  the  language  of  the  libel  in  connection  with 
the  extrinsic  fact  proved,  that  the  plaintiff  was  at  the  time  a 
lawyer  engaged  in  the  practice  of  his  profession,  it  is  a  just 
inference  that  the  words  used  related  to  him  in  his  profes- 
sional character.  The  plaintiff  is  spoken  of  as  collecting 
claims  of  soldiers  and  sailors  against  the  government. 

Whether  the  collection  of  such  claims  is  confined  to  law- 
yers, or  whether  some  members  of  that  profession  decline  to 
engage  in  that  business,  is  immaterial,  if,  when  undertaken  by 
a  lawyer,  it  is  legitimate  professional  business,  and  imposes 
upon  him  the  obligations  of  professional  duty ;  and  that  such 
is  the  character  of  the  business  when  undertaken  by  a  lawyer, 
is  not,  we  think,  open  to  doubt. 

The  meaning  of  the  words  in  an  action  of  slander  or  libel 
cannot  be  extended  by  an  innuendo  beyond  what  is  justified 
by  the  language  and  the  extrinsic  fitcts  with  which  they  are 
connected. 
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The  charge  against  the  plaintiff  that  he  did  a  good  thing  in 
collecting  soldiers'  and  sailors'  claims  against  the  government 
at  a  fearful  per  centage,  and  that  the  "  blood  money  "  he  got 
in  this  way  was  supposed  to  be  a  "  big  thing,"  in  connection 
with  the  fact  that  he  was  a  lawyer,  may  fairly  be  construed  as 
imputing  to  him  unjust,  dishonest  and  extortionate  conduct 
in  his  professional  capacity,  and  justifies  the  meaning  attri- 
buted to  it  in  the  complaint. 

The  charge,  that  in  his  "  sober  moments  "  he  prosecuted  his 
business^  authorized  the  inference  that  he  was  in  the  habit  of 
the  immoderate  use  of  intoxicating  liquors ;  and  the  natural 
tendency  and  result  of  such  a  habit,  in  a  pereon  engaged  in 
any  business,  and  especially  in  professional  business,  is  to  unfit 
him  for  the  proper  discharge  of  it. 

The  defendants,  in  judgment  of  law,  intended  to  charge 
what  their  language  implied,  and  to  produce  the  injury  which 
was  the  natural  and  proximate  result  of  their  act. 

They  may  not,  in  fact,  have  had  in  mind  the  particular 
meaning  charged  by  the  plaintiff,  or  intended  the  special 
injury  produced ;  but  the  law,  for  remedial  purposes,  adjudges 
that  a  wrongdoer  intends  all  the  natural  and  proximate  con- 
sequences of  the  wrong,  and  administers  punishment  and 
allows  compensation  upon  this  presumption. 

It  is  claimed,  however,  that  special  damages  could  not  be 
recovered  in  this  case  for  injury  sustained  by  the  plaintiff  in 
his  professional  character,  for  the  reason  that  the  libel  does 
not  state  or  imply  that  the  plaintiff  was  a  lawyer,  and,  there- 
fore, does  not  relate  to  him  in  that  character;  and  for  the 
additional  reason  that  no  actual  damages  to  him  in  his  profes- 
sion were  proved. 

It  is  said  by  Chief  Baron  Comyn,  that  "  words,  not  action- 
able in  themselves,  are  not  actionable  when  spoken  of  one  in 
an  office,  profession  or  trade,  unless  they  touch  him  in  his 
office,  profession,"  etc.  (Action  on  the  case  for  defamation, 
D,  27.) 

In  general,  words  of  mere  opprobrium,  or  charging  general 
immorality  not  amounting  to  crime,  are  not  actionable  j?^  sCy 
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and  the  rule  cited  states  the  exception  which  has  been  uniformly 
recognized ;  but  there  is  some  confusion  in  the  cases  upon  the 
point  whether  the  words  used  must,  in  terms,  be  applied  by 
the  speaker  to  the  office,  business  or  profession  of  the  person 
who  claims  to  recover  by  reason  of  them,  and  whether,  if  not 
BO  expressly  applied,  they  can  be  said  to  touch  him  in  the 
special  character  named. 

The  rule  derived  from  the  authorities,  and  with  which  most 
of  the  cases  can  be  reconciled,  seems  to  be  this :  When  the 
words  spoken  have  such  a  relation  to  the  profession  or  occu- 
pation of  the  plaintiff  that  they  directly  tend  to  injure  him  ' 
in  respect  to  it,  or  to  impair  confidence  in  his  character  or 
ability,  when,  from  the  nature  of  the  business,  great  confidence 
must  necessarily  be  reposed,  they  are  actionable,  although  not 
applied  by  the  speaker  to  the  profession  or  occupation  of  the 
plaintiff;  but  when  they  convey  only  a  general  imputation 
upon  his  character,  equally  injurious  to  any  one  of  whom  they 
might  be  spoken,  they  are  not  actionable,  unless  such  appli- 
cation be  made.  {Cawdry  v.  Higley^  Cro.  Ca.,  270 ;  Chadr 
dock  V.  Briggs^  13  Mass.,  248 ;  Davis  v.  Buff^  Cheves's  Eep., 
17;  Ayre  v.  Craven^  2  Ad.  &  El.,  2;  Dorley  v.  Roberts^  8 
Bing.  N.  C,  835 ;  Jones  v.  LitUe,  7  Mees.  &  Wek,  423 ; 
Starkie  on  Slander,  118;  1  New  Lead.  Cas.,  124.) 

Within  the  rule  stated,  if  the  slander  had  been  verbal, 
instead  of  written,  the  plaintiff  would  have  been  entitled  to 
recover  damages  for  the  injury  sustained  by  him  in  his  pro- 
fession. 

But  the  publication  was  libelous  per  se,  without  reference 
to  the  professional  character  of  the  plaintiff;  and  no  authority 
has  been  cited,  or  has  come  to  our  notice,  holding  that  the 
plaintiff  cannot,  in  such  a  case,  by  extrinsic  evidence,  connect 
the  libelous  words  with  his  professional  character,  and  recover 
the  natural  and  proximate  damages  to  him,  in  his  profession, 
resulting  therefrom. 

In  an  action  for  libel,  the  fact,  that  the  words  used  had 
reference  to  the  profession  or  business  of  the  plaintiff,  is  not 
the  substantive  ground  of  the  action.     The  actionable  quality 
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of  the  words  used  does  not,  in  any  case,  depend  upon  that 
consideration. 

We  are  of  opinion  that  the  plaintiff  was  entitled  to  recover 
for  damages  to  him  in  his  profession  by  reason  of  the  libel, 
and  that  the  jury  could  award  such  damages,  without  specific 
proof  in  respect  to  them. 

The  exception  to  the  refusal  of  the  court  to  charge  as  requested 
by  the  counsel  for  the  defendants,  that  there  being  no  proofs 
of  malice  beyond  that  which  is  implied  from  the  publication 
of  the  article,  the  jury  might  find  a  verdict  for  nominal  dam- 
ages, and  that  such  a  verdict  would  be  a  vindication,  was  not 
well  taken.  The  plaintiff  did  not  attempt  to  justify  the  libel, 
nor  were  there  any  circumstances  mitigating  it,  unless  the 
fact  that  the  plaintiff  at  the  time  was  a  candidate  for  office, 
may  be  considered  in  the  nature  of  mitigation.  The  plain- 
tiff was  entitled  to  be  compensated  for  the  injury  to  his  repu- 
tation, caused  by  the  wrongful  publication.  His  character 
was  not  impeached.  In  such  a  ca8e,a  nominal  verdict  would 
have  been  a  denial  of  justice,  and  the  court  was  not  bound  to 
assent  to  the  suggestion  of  the  defendant  that  such  a  verdict 
might  be  given.  Nor  would  such  a  verdict  have  been  a  vin- 
dication of  the  plaintiff.  It  would  have  established  that  the 
charges  were  false,  but  at  the  same  time  it  would  have  left  it 
to  be  inferred  that  the  plaintiff  had  no  character  to  lose. 

We  see  no  error  in  the  manner  of  impanneling  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurring,  judgment  affirmed. 


LuTHEB  C.  Spenoeb,  Appellant  v.  Mart  Aim  Casr  et  aL, 

Bespondents. 

The  parents  of  an  infant  of  six  years,  made  and  executed  a  quit  claim 
deed  of  certain  real  estate  to  her,  which  was  recorded.  Subsequently, 
the  parents  executed  a  deed  of  the  same  property  in  trust  to  the  appel- 
lant, under  which  trust  he  made  large  advances  of  money.  The  mother's 
name  was  signed  to  this  deed  by  the  infant  (then  being  about  sixteen 
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years  of  age),  at  the  request  of  the  mother. — Hdd^  that,  in  the  absence  of 
intentional  fraud  upon  her  part,  the  infant  would  not  he  estopped  by  this 
act  from  claiming  title  under  her  previous  deed.  (Ch.  J.,  and  Allen,  J., 
contra^ 
In  the  case  of  a  grantee  only  six  years  of  age,  where  the  grant  is  beneficial, 
an  acceptance  of  the  deed  will  be  presumed. 

(Argued  April  20th ;  decided  April  28th,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court,  in  the  seventh  district,  affirming  the 
judgment  of  the  Special  Term  in  favor  of  the  defendant. 

On  the  19th  day  of  July,  1856,  Mary  Ann  Carr  was  the 
owner  of  certain  real  estate,  and  on  the  same  day,  together 
with  her  husband,  made  and  executed  a  mortgage  on  the 
same.  The  same  premises  were,  November,  1856,  by  deed, 
duly  recorded,  conveyed  by  the  defendants,  Mary  Ann  Carr 
and  her  husband,  to  the  infant  defendant,  Henrietta,  then 
being  about  six  years  of  age.  On  or  about  the  28th  day  of 
January,  1867,  the  said  Mary  Ann  Carr  and  her  husband, 
executed  a  deed  of  the  same  premises  together  with  other 
real  estate  to  which  they  had  title,  to  the  plaintiff,  in  trust, 
the  latter  executing  back  a  declaration  of  trust.  Under  this 
trust  the  plaintiff  made  large  advances  of  money,  and  also 
paid  the  outstanding  mortgage  on  the  premises.  Mary  Ann 
Carr's  name  to  this  deed  was  signed,  at  her  request,  by  the 
infant  defendant,  then  about  sixteen  years  of  age,  She,  at  the 
time,  did  not  remember  the  conveyance  to  her.  After  all  the 
advances  had  been  made,  and  the  plaintiff  had  proceeded  to 
close  up  his  trusts,  and  not  before,  the  fact  of  the  conveyance 
to  her  was  recalled  to  her  recollection.  This  action  was 
brought  to  have  her  barred  from  claiming  the  premises,  or 
that  they  be  sold,  and  plaintiff's  advances  repaid  him.  The 
court  found  in  favor  of  the  plaintiff,  so  far  as  to  cancel  the 
discharge  of  the  mortgage,  and  declare  a  foreclosure  of  the 
s^me,  decreed  that  the  deed  of  the  minor  had  priority  to  his 
conveyance. 

James  C.  Cochrwne^  for  the  appellant. 


Cha/rlea  S.  Baker^  for  the  respondent. 
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By  the  Court — Peckham,  J.  It  is  urged  that  the  infant, 
Henrietta,  under  the  facts  of  this  case,  conveyed  her  interest  in 
the  property,  when  she  signed  the  name  of  her  mother  to  the 
deed,  to  tlie  plaintiif.  The  deed  was  executed  by  her  father 
and  mother,  and  conveyed,  and  assumed  to  convey,  only  their 
interest  in  the  premises. 

It  is  insisted  that  this  was  a  fraud  upon  the  plaintiff,  prac- 
ticed by  Henrietta,  and  that  in  equity,  her  rights  are  made 
subject  to  the  plaintiff.  In  otlier  words,  that  she  is  estopped, 
by  reason  of  her  fraud,  from  setting  up  her  title  as  against 
the  plaintiff's  claim. 

If  one  obtain  money  or  aid  in  obtaining  it,  by  falsely 
representing  that  another  has  title  to  land,  when  he  knows 
to  the  contrary,  when  in  fact  he,  himself,  has  the  title,  he  will 
be  estopped  from  setting  up  his  title  as  against  the  lender. 

The  same  sound  rule  of  equity  is  applied  to  a  prior  encum- 
brancer, who  witnesses  a  second  encumbrance,  knowing  its 
contents,  and  intentionally  suffers  the  second  mortgagee  to 
act  in  ignorance  of  the  prior  mortgage ;  he  is  thereby  auxili- 
ary to  an  act  of  fraud.  {Briiickerhoff  v.  Lansing^  4  J.  C.  K., 
70 ;  Lee  v.  Porter,  5  id.,  272 ;  Fonbl.  Eq.,  163.) 

Fonblanque  says :  "  When  a  man  has  a  title,  and  knows  of 
it,  stands  by  and  either  encourages  or  does  not  forbid  the 
purchase,  he  shall  be  bound,  and  all  claiming  under  him ; 
neither  shall  infancy  or  coverture  be  any  excuse  in  such  case." 

A  case  is  reported  in  2  Eq.  Ca.  Ab.,  488,  where  an  infant, 
over  seventeen  years  of  age,  liad  received  the  full  considera- 
tion for  a  lease  assigned  by  his  guardian,  and  afterward 
sought  to  avoid  it,  and  demised  the  lands  to  another,  yet 
equity  compelled  him  to  execute  the  lease  or  pay  back  the 
money.  King,  Chancellor,  holding,  that  infants  had  no 
privilege  to  cheat. 

Another  case  of  fraud  was  by  an  infant,  then  about  twenty 
years  of  age,  who  was  employed  by  his  father  to  raise  money 
upon  land,  which  the  father  claimed  to  own  in  fee,  free  from 
encumbrance,  and  made  affidavit  to  that  effect.  The  money 
was  obtained,  and  the  infant  was  active  in  procuring  it  and 
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witnessed  the  mortgage.  After  his  father's  death,  the  infant 
set  up,  as  the  fact  was,  that  he  had  a  remainder  in  the  land 
after  his  father's  death,  which  was  all  the  time  known  to  him, 
and  insisted  that  the  mortgage  was  not  valid  against  him. 
The  lord  chancellor  overruled  the  defence,  holding  that  if 
an  infant  be  old  and  cunning  enough  to  contrive  and  carry 
on  a  fraud,  in  equity,  he  ought  to  make  satisfaction  for  it. 
(2  Eq.  Ca.,  Ab.,  515.)  See,  also,  Sa/vage  v.  Foster  (9  Mod., 
35),  where  the  same  doctrine  is  recognized  as  to  a  covert, 
and  sustained  by  the  conceded  rule  applicable  to  infants. 
This  was  the  case  of  a  purchase  of  land  by  a  third  person,  to 
which  she  had  a  title,  and  which  she  did  not  make  known, 
but  concealed. 

In  Becket  v.  Cordley  (1  Br.  C.  R.,  353),  Lord  Chancellor 
Thublow  recognizes  the  rule  as  applicable  to  infants,  where 
the  infant  was  a  party  to  the  fraud ;  but  he  very  properly 
repudiates  the  idea  that  merely  witnessing  the  second  con- 
veyance by  the  infant  is  evidence  of  his  knowledge  of  its 
contents.  (See,  also,  1  Story  Eq.  Jur.,  §§  385,  385a  and  386 ; 
Bright  v.  B&yd,  1  Story's  Rep.,  478,  493.) 

In  most  of  these  cases  in  reference  to  infants,  the  rule  is 
laid  down  that  the  infants  should  be  of  sufficient  age  to  appre- 
ciate their  rights  and  duties.  On  this  subject  Chancellor 
Kent  makes  some  sound  observations.  (2  Kent,  240,  241, 
and  cases  cited.) 

The  claim  of  the  counsel  for  the  plaintiflF  is  based  on  the 
alleged  fraud  of  the  defendant.  The  difficulty  is,  that  no 
fraud  in  the  infant  is  found  by  the  trial  justice  ;  but  her  inno- 
cence and  freedom  from  fraud  are  found.  We  have  no  power 
to  question  this  finding,  if  it  were  open  to  question  as  having 
no  evidence  to  sustain  it,  as  the  testimony  is  not  contained  in 
the  record.  I  should  be  entirely  indisposed  to  listen  to  such 
an  excuse  from  an  adult,  as  that  he  had  forgotten  his  title ; 
but  the  facts  of  this  case  make  it  quite  rational  that  she  then 
had  no  recollection  or  even  knowledge  of  this  deed. 

It  is  also  insisted  that  the  plaintiflF  otlght  to  be  allowed  the 
amount  paid  by  the  father  of  the  infant  upon  the  mortgage, 
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after  his  grant  of  land  to  the  infant.  An  answer  to  tins  is 
that  no  such  fact  is  found.  JSe  may  have  paid  money  thereon, 
but  as  it  is  not  found  that  he  did,  or  who  paid  it,  or  when,  it 
is  unimportant  to  discuss  the  law  of  such  a  case. 

It  is  also  urged  that  there  was  no  acceptance  of  the  deed 
by  the  infant ;  but  this  is  contrary  to  the  finding  that  the 
deed  was  delivered.  A  delivery  cannot  take  place  without 
an  acceptance.  {Jackson  v.  Phipps,  12  J.  R.,  418.)  Besides 
an  acceptance  will  be  presumed  from  the  beneficial  nature  of 
the  grant.     (Jauikaon  v.  Bodhj  20  J.  R.,  184.) 

A  delivery  is  found,  and  no  presumption  can  be  enter- 
tained to  reverse  a  judgment.  No  fraud  is  found  against 
the  infant;  none  can  be  presumed  from  the  facts  found; 
hence  there  is  no  ground  for  depriving  her  of  her  legal  rights. 

Judgment  affirmed,  without  costs  in  this  court. 

Gkover,  Folgeb,  Rapaulo  and  Autoebws,  J  J.,  concur; 
CShief  Judge  and  Allen,  J.,  dissent. 

Judgment  affirmed.  \/ 


410  ^^^  National  Union  Bank  of  Watertown,  Respondent,  v, 

169  nso  Horace  Landon  et  al.,  Appellant. 

Where  stockholders  in  a  mami&cturing  corporation,  upon  the  expiration  of 
its  charter,  agree  to  continue  the  business,  and  appoint  one  of  their  own 
members  as  agent  with  managing  powers,  and  further  agree  to  furnish 
money,  when  called  upon  by  such  agent,  to  carry  on  the  business,  in  pro- 
portion to  the  amount  of  stock  held  by  each  in  the  old  corporation, — 
EeUd^  that  they  all  became  liable  as  partners  as  to  third  persons,  and 
for  debts  contracted  by  such  agent  in  carrying  on  the  business,  on  the 
ground  that  he  had  the  power  as  partner  to  bind  the  others.  And  when 
commercial  paper,  for  the  benefit  of  the  firm,  was  made  by  such  agent, 
signing  the  name  of  the  old  corporation,  by  himself,  as  agent, — Edd^  that 
all  the  members  of  the  association  are  liable  upon  such  paper  to  its  full 
amount,  it  appearing  that  it  was  understood  that  the  business  was  to  be 
carried  on  in  the  name  used  in  signing  the  note. 

R  teerriB  that  the  fact  that  the  plaintiff,  when  he  took  the  note,  supposed  it 
was  a  note  of  the  corporation,  and  was  ignorant  of  its  dissolution,  does 
not  affect  the  question. of  liability. 

(Argued  April  20th ;  decided  April  25th,  1871.) 
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Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court,  in  the  fifth  judicial  district,  affirming  judg- 
ment for  the  plaintiff  on  the  report  of  a  referee. 

Action  upon  a  note  made  by  "  Redwood  Iron  Manufacturing 
Company  by  S.  C.  Sardam,  agent,"  payable  to  order  of  M.  W. 
White  for  $10,000,  and  indorsed  by  White.  The  other  facts 
are  sufficiently  stated  in  the  opinion  of  the  court. 

John  jGT.  Reynolds^  for  the  appellant.  An  erroneous  legal 
conclusion  from  the  facts  proved  entitles  the  appellant  to  a 
reversal  of  the  judgment.  {Mead  v.  Btmriy  32  N.  Y.,  279.) 
Upon  any  reasonable  construction  of  the  agreement,  Sardam 
had  no  power  to  make  the  note.  (1  Story  on  Agency,  §§  62, 
68,  69,  and  cases  cited  in  notes ;  Hvhbard  v.  Elrnier^  7  Wend., 
446 ;  Rosdter  v.  jRoadter^  8  Wend.,  494 ;  Santangen  v.  Brown^ 
7  M.  &  W.,  695 ;  Fmera  v.  JDepew^  17  How.,  418 ;  MiUa  v. 
Camly^  1  Bosw.,  159;  Brishcme  v.  Adams^  2  Coms.,  129; 
Union  Bank  v.  MoU^  39  Barb.,  180 ;  Webhefr  v.  WiUiama 
Collegey  23  Pick.,  302 ;  2  Hill,  159 ;  2  Johns.,  48.)  In  the 
interpretation  and  construction  of  all  instiomients,  the  object 
and  intent  of  the  parties,  as  collected  from  the  whole  instru- 
ment, are  to  be  considered  and  effect  to  be  given  to  them. 
(Piatt  on  Cov.,  138 ;  Parsons  on  Part.,  58 ;  Coll.  on  Part.,  § 
208;  1  Fonbl.  Eq.,  440 ;  Copperman  v.  OaUa/nt,  1  P.Wms.,  315, 
notes ;  Wem>U  v.  Thompson^  18  N .  Y.,  363 ;  Norton  v.  Wood- 
ruff,  4  Seld.,  442;  Rogers  v.  Eeredan,  10  Wend.,  218;  13 
Wend.,  114.)  The  agreement  was  for  a  single  venture  and 
for  a  special  purpose.  (Parsons  on  Part.,  57,  58 ;  U.  S.  Ins. 
Co.  V.  Sootty  1  Johns.,  112 ;  Brandred  v.  Mazzy,  1  Butcher, 
268;  CJumdUr  v.  Brainardy  14  Pick.,  446;  Clark  v. 
Reedy  11  Pick.,  450 ;  Sorter  v. .  McClwrey  15  Wend.,  187 ; 
Patterson  v.  Blanchardy  1  Seld.,  186 ;  Heimsi/reet  v.  How- 
landy  5  Denio,  68.)  Assuming  that  Sardam  was  the  gene- 
ral agent  of  the  defendants,  he  could  not  bind  his  principals  by 
note.  (Story  on  Agency,  §§  106, 126 ;  JIantangen  v.  Brown, 
7  M.  ife  W.,  595  ;  23  Pick.,  302 ;  Take  v.  Cameron^  8  Mete., 
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458 ;  Page  v.  /Starts,  10  Mete.,  160 ;  VcmderbiU  v,  Hichmond 
Turnpike  Co.,  2  Comst.,  482.) 

Ja/mes  F,  Starbuok,  for  the  respondent.  The  associates 
were  partners.  (Pars.  Mer.  Law.,  164 ;  Chase  v.  Bassett,  4 
Paige,  148 ;  Compton  v.  MoNair,  1  Wend.,  457 ;  Tappan 
V.  Bailey  4  Mete.,  529 ;  S(tge  v.  Shenna?i,  2  Comst.,  418.) 
A  joint  stoek  association  not  incorporated  is  a  partnei^ship, 
although  organized  by  its  articles  analogously  to  a  corpora- 
tion. {Wells  V.  Gates,  18  Barb.,  554;  Dennis  v.  Kennedy^ 
19  Barb.,  517 ;  19  Wend.,  424 ;  5  Hill,  478.)  Acts  are  com- 
petent evidence,  although  the  partnership  is  established  by 
deed.  (2  Greenl.  Evi.,  §  483 ;  1  Chitty  PI.,  30,  note.)  The 
partnership  was  liable,  notwithstanding  the  articles  declared 
the  members  should  not  be.  {Bank  of  R.  v.  MonUa^th,  1 
Den.,  402 ;  Mechanics^  Bank  Ass'n  v.  iT.  Y.  and  Sau.Lead 
Co,,  23  How.,  74;  Olcoit  v.  Tioga  R.  R.  Co,,  27  N.  Y.,  546, 
559;  Angell  &  A.  on  Cor.,  7  ed.,  §  297;  Royal  B^^tish 
Bank  v.  Turquand,  32  Eng.  L.  &  E.,  273 ;  11  John.,  544 ;  6 
Wend.,  615.)  The  defendants  directly  recognized  the  validity 
of  the  notes.  (Story  on  Part.,  §  192 ;  Story  on  Agency,  § 
253,  et  seq,;  Paley  on  Agency,  4  Am.  ed.,  171,  and  note.) 

Grovee,  J.  Prior  to  the  agreement  of  [November  18th, 
1863,  there  had  been  a  corporation  by  the  name  of  Redwood 
Iron  Manufacturing  Company,  engaged  in  the  manufacture 
of  iron,  at  Redwood.  This  corporation  had  become  extinct 
by  the  expiration  of  the  time  limited  for  its  existence  by  its 
charter.  At  the  time  of  its  dissolution,  it  was  the  owner  of 
certain  real  estate,  and  of  some  personal  property  adapted  to 
such  manufacture.  On  the  18th  of  November,  1863,  all  the 
stockholders  in  the  late  corporation,  except  one,  made  and 
signed  the  following  agreement :  "  We,  the  undersigned,  stock- 
holders of  the  former  Redwood  Iron  Manufacturing  Company, 
hereby  agree  to  unite  in  getting  up  a  stock  for  another  full- 
blast,  or  as  near  so  as  possible,  and  run  the  furnace  and  make 
iron ;  and  we  hereby  constitute  and  authorize  S.  C.  Sardam  as 
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agent  or  superintendent  to  manage  or  carry  on  said  furnace 
and  getting  up  stock  for  said  blast,  to  sell  iron,  and  do  every- 
thing pertaining  to  said  business;  and  we  individually  agree 
at  all  times  to  furnish  money  when  called  on  by  said  Sardam 
for  the  purpose  of  defraying  the  expenses  for  carrying  on  said 
business;  that  we  are  to  ^^j pro  rata^  meaning  in  proportion 
to  the  amount  of  stock  held  and  owned  in  said  iron  manufac- 
turing  company  by  each  of  us."  Among  the  former  stock- 
holders, who  signed  the  agreement  were  all  of  the  appellants, 
and  Sardam,  the  person  named  therein  as  agent  or  superin- 
tendent. Pursuant  to  this  agreement,  Sardam  took  posses- 
sion of  the  real  and  personal  estate  of  the  late  corporation, 
purchased  stock,  employed  men,  and  prosecuted  the  business 
of  manufacturing  iron.  The  principal  question  discussed  by 
counsel  was,  whether  this  agreement  created  a  partnership  as 
to  third  persons,  between  the  parties  thereto,  in  the  business 
of  manufacturing  iron.  The  determination  of  this  question, 
if  in  the  affirmative,  will  substantially  settle  the  rights  of  the  . 
parties  to  this  action,  as  it  will,  in  that  event,  be  shown  that 
Sardam  had  not  only  such  powers  of  agency  as  were  expressly 
conferred  upon  him  by  the  agreement,  but,  in  addition  thereto, 
those  of  a  partner  in  the  firm.  To  determine  whether  a  part- 
nership was  created  by  the  agreement  or  not,  its  construction 
must  be  considered.  The  parties  were  the  equitable  owners, 
substantially,  of  the  real  estate  to  be  used  in  the  business,  in 
proportion  to  the  stock  respectively  owned  in  the  late  corpo- 
ration. By  the  agreement,  each  agreed,  in  like  proportion,  to 
furnish  the  necessary  capital  to  carry  on  the  business  of  manu- 
facturing iron  therein,  and,  further,  that  this  iron  should  be 
sold  for  their  joint  account  by  the  manager  of  the  business, 
appointed  by  them.  It  is  obvious  that  all  the  parties  under 
the  agreement  were  entitled  to  participate  in  the  profits 
acquired  in  the  business,  in  proportion  to  their  interests 
therein,  which  was  in  proportion  to  the  capital  contributed  by 
each  respectively,  and  were  liable  in  the  same  proportion,  as 
between  each  other,  for  any  loss  that  might  be  incurred  in  the 
business.     The  agreement  admits  of  no  other  construction. 
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Such  an  agreement  conBtitutes  a  partnership,  as  to  third  per- 
sons, within  all  the  authorities,  irrespective  of  any  particular 
agreement  between  the  partners  themselves  limiting  the  right 
of  each  to  make  contracts  binding  upon  the  firm.  (Parsons' 
Mercantile  Law,  164;  Story  on  Partnership,  §§2,  15,  18,  20, 
75;  Parsons  on  Partnership,  6;  Compston  v.  Mohair,  1 
Wend.,  457 ;  Bcmk  of  Rochester  v.  Monteath^  1  Denio,  402.) 
Sardam  being  a  partner,  it  follows  that  he  was  authorized  to 
draw  and  accept  drafts  and  make  notes  in  the  name  of  the 
firm,  in  all  matters  connected  with  the  business  of  the  firm, 
and  that  such  paper  would  be  valid  as  against  all  the  members 
of  the  firm,in  the  hands  of  bona  fideholAer^y  although  Sardam 
might  have  drawn,  accepted  or  made  it  in  fraud  of  the  rights 
of  his  partners.  Applying  these  principles  to  the  present 
Xjase,  the  right  of  the  plaintiff  to  recover  against  the  appellant 
the  amount  of  the  note  in  snit  is  manifest.  The  referee  finds, 
and  his  finding  is  supported  by  the  evidence,  that  Sardam 
drew  upon  Bostwick  and  Landon  each  a  draft  of  $5,000,  and 
negotiated  the  same  to  White,  in  part  to  pay  a  debt  owing  by 
the  firm  to  him,  and  in  part  for  advances  made  by  White  to 
Sardam  for  the  firm,  and  for  money  paid  by  White  in  taking 
up  notes  against  the  firm,  to  the  entire  amount  of  the  two 
drafts ;  that  White  procured  a  discount  of  these  drafts  from 
the  plaintiff;  that  they  were  sent  forward  for  collection,  and 
returned  protested  for  non-acceptance ;  that,  for  the  purpose 
of  retiring  these  drafts,  Sardam  made  the  note  in  suit,  payable 
to  the  order  of  White,  who  procured  the  plaintiff  to  discount 
the  same,  and  with' the  proceeds  pay  and  cancel  the  drafts. 
It  thus  appears  that  the  proceeds  of  the  note  were  applied 
directly  for  the  benefit  of  the  firm.  Upon  this  ground,  the 
plaintiff  was  entitled  to  recover.  But  it  is  said  by  the  counsel 
for  the  appellant  that  the  plaintiff  did  not  know  of  the  exist- 
ence of  the  partnership  at  the  time  of  discounting  the  drafts 
and  notes.  The  testimony  of  the  plaintiff's  cashier,  who 
transacted  this  business,  shows  this  to  have  been  true.  He 
testified  that  the  plaintiff  had  discounted  paper  for  the  corpo- 
ration, and  that  he  was  unaware  of  its  dissolution,  and  sup- 
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poBed  that  this  was  corporation  paper.  But  this  i^nishes  no 
answer  to  the  claim  of  the  plaintiff.  The  latter  believed  the 
paper  to  be  that  of  the  corporation,  from  the  fact  that  the  firm 
did  their  business  in  the  same  name ;  but  this  did  not  affect 
the  right  of  the  plaintiff  to  proceed  against  the  real  makers 
of  the  note,  upon  discovering  who  were  transacting  business 
under  that  name.  This  makes  it  unnecessary  to  inquire 
whether  the  plaintiff  was  not  also  entitled  to  recover  upon  the 
other  grounds  relied  upon  by  the  referee.  I  think  he  erred 
in  holding  some  of  the  evidence,  received  to  establish  such 
grounds,  competent.  But  the  judgment  cannot  be  reversed 
for  that  reason,  because  it  clearly  appears  that  the  defendant 
was  not  prejudiced  thereby;  the  plaintiff  being  entitled  to 
recover,  wholly  irrespective  of  the  truth  of  any  fact  that  such 
evidence  tended  to  establish.  The  same  remark  applies  to  the 
ruling  of  the  referee  that  the  appellants  must  be  presumed  to 
have  known  that  Sardam  was  procuring  notes  to  be  discounted 
for  the  firm.  The  partners  were  bound  by  such  notes,  irre- 
spective of  such  knowledge.  The  judgment  appealed  from 
must  be  affirmed,  with  costs. 

All  the  judges  concurring. 

Judgment  affbmed. 


BoBSBT  Habsha,  Eespondent,  v.  William  Hew.  Appellant.       45  415 

In  a  contract  for  the  sale  of  land,  the  presumption  is,  that  the  parties 
negotiate  npon  the  land,  and  a  representation  as  to  the  condition  of 
buildings  upon  the  premises,  does  not  render  the  vendor  liable  in  the 
absence  of  any  fraud,  fraudulent  concealment  or  warranty. 

A  covenant  by  the  owner  of  land  not  to  permit  a  grist-mill  to  be  erected 
thereon,  is  not  a  covenant  running  with  the  land,  charging  an  unnamed 
assignee.  It  is  a  ])ersonal  contract,  binding  only  the  covenantors,  and 
their  personal  representatives.  An  action  will  lie  against  no  one  but  the 
coyenantor  for  a  breach  of  this  covenant ;  and  a  subsequent  grantee  of 
the  lands  will  not  be  liable  upon  it 
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Upon  decreeing  specific  performance  of  a  verbal  contract  for  the  convey- 
ance of  real  estate,  upon  the  ground  of  part  performance,  the  court  will 
be  governed  by  the  same  principles  in  adjusting  the  equities  of  the  par- 
ties as  upon  a  written  contract,  valid  by  the  statute  of  frauds ;  and  if  the 
seller  is  not  able  fully  to  comply  with  the  contract,  the  buyer  has  his 
election,  either  to  have  the  contract  specifically  performed,  so  far  as  the 
seller  can  perform  it,  and  to  have  an  abatement  out  of  the  purchase- 
money,  or  compensation  for  any  deficiency  in  the  title,  quality  or  other 
matters  touching  the  estate. 

But  a  court  of  equity  cannot  give  a  personal  judgment  m  damages  against 
a  defendant,  for  an  independent  cause  of  action  growing  out  of  a  con- 
tract void  by  the  statute.  An  existing  equitable  6ause  of  action,  for  a 
specific  performance,  will  not  create  and  secure  to  the  party  an  indepen- 
dent cause  of  action,  which  would  not  exist  and  could  not  be  enforced 
but  for  the  equitable  right  of  action. 

Accordingly,  in  the  case  of  an  entire  verbal  contract  for  the  purchase  of 
land,  and  of  a  crop  of  fiaz  growing  thereon,  under  which  the  purchaser 
has  entered  into  possession  Und  made  partial  payments,  in  an  action 
brought  by  him  for  specific  performance,  with  an  allegation  of  damages 
for  breach  of  warranty  as  to  the  fiax, — Held,  that  such  damages  were  not 
recoverable. 

(Argued  April  21st;  decided  May  23d,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of  the 
Supreme  Court,  fourth  judicial  distpct,  affirming  the  judg- 
ment of  a  referee,  in  favor  of  the  plaintiff. 

The  axjtion  was  for  a  specific  performance  of  a  verbal  con- 
tract for  the  sale  of  an  undivided  half  of  certain  lands,  with 
mills  and  water  privilege,  and  a  large  quantity  of  growing 
flax,  and  to  recover  compensation  for  certain  defects  in  the 
title  to  the  lands,  as  well  as  for  deficiency  in  quantity,  and 
also  for  a  breach  of  warranty  in  respect  to  the  flax.  The  con- 
tract was  by  parol,  and  entire,  for  a  sale  of  the  realty  and  the 
flax  for  a  sum  in  gross,  and  the  plaintiff,  the  purchaser,  paid 
a  part  of  the  purchase-price,  and  entered  into  possession  of 
the  premises ;  and,  after  having  been  in  possession  for  nearly 
two  years,  the  mills  and  buildings  were  destroyed  by  fire. 
The  plaintiff  harvested  the  flax  and  converted  the  same  to  his 
own  use.  The  action  was  tried  by  a  referee,  who  found  that 
the  defendant  represented  the  mill  property  to  be  in  good 
repair,  when  it  was  not,  and  that  the  cost  of  putting  it  in 
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repair  was  seventy-five  dollars.  He  also  found  that  the 
defendant  represented  the  title  to  be  good,  and  the  premises 
free  from  encumbrance,  and  that  he  had,  before  the  contract, 
granted  to  another,  owning  a  mill  lower  down  on  the  same 
stream,  a  given  quantity  of  water,  to  be  taken,  under 
some  restrictions,  from  the  mill-dam  on  the  premises  sold, 
and  that  the  premises  were  worth  $250  less  by  reason  of 
such  grant. 

It  was  also  foxmd,  that  before  the  agreement  with  the 
plaintiff,  the  defendant  had  covenanted  with  a  third  person 
not  to  put  a  grist-mill  upon  the  premises,  and  that  they  were 
worth  $250  less  by  reason  of  the  restriction  upon  their  use. 

The  referee  also  found  that  the  defendant  had  warranted 
that  the  fiax  should  yield  a  specified  quantity  of  Unt  per  acre, 
and  that  the  yield  was  less  than  the  quantity  specified,  and 
that  the  damages  sustained  by  the  plaintiff  by  reason  of  such 
deficiency  was  $1,051.87.  These  several  sums  were  allowed 
by  the  referee  to  the  plaintiff',  which,  after  deducting  the 
unpaid  purchase-price  of  the  land  and  flax,  left  $226.87 
due  the  defendant,  and  judgment  was  given  against  the 
defendant  for  this  amount,  with  costs,  with  a  judgment  for 
a  specific  performance  of  the  agreement,  by  a  conveyance 
of  the  lands  subject  to  the  easements  mentioned.  The  judg- 
ment was  affirmed  on  appeal  by  the  General  Term,  and  the 
defendant  has  appealed  to  this  court. 

Z.  Fraser^  for  appellant,  cited  Erben  v.  LoriUa/rd  (19  N. 
Y.,  299) ;  Emg  v.  Brovm  (2  Hill,  485) ;  Thayer  v.  Bock  (15 
Wend.,  63) ;  BalcMn  v.  Palmer  (10  N.  T.  R,  232). 

C.  fj.  AUen,  for  respondent,  on  the  points  discussed  in  the 
opniion,  cited  Barlow  v.  SooU  (24  N.  Y.,  40) ;  AUeaUm  v. 
Jofmson  (3  Sand.  Oh.,  72);  Jervis  v.  Smith  (Hoff.,  470); 
Mills  V.  Van  Voorhes  (20  N.  Y.,  412);  Voorhees  v.  Be 
Meyer  (2  Barb.  Ch.,  37) ;  1  Smith's  L.  Ca.,  238 ;  Byan  v.  Box 
(34  N.  Y.,  307). 

Hani>— Vol.  VL    63 
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Allen,  J.  The  brother  of  the  plaintiff  was  a  joint  owner 
with  the  defendant  of  the  property  and  interest  which  was  the 
subject  of  the  contract  of  sale  at  the  time  of  the  contract,  and 
was  instmmental  in  bringing  the  parties  together  and  opening 
the  negotiation,  resulting  in  an  agreement  by  the  defendant 
to  sell  to  the  plaintiff  his  undivided  moiety  of  the  real  estate 
and  of  the  growing  flax.  The  negotiation  was  had  and  the 
agreement  made  in  the  immediate  vicinity,  if  not  at  or  upon 
the  mill  premises.  The  presumption  is  that  the  parties  were 
upon  the  land  when  the  contract  was  made.  (Per  Gardner, 
J.,  French  v.  CarhaH^  1  Comst.,  107.)  A  fraud  cannot  be 
assumed,  without  proof,  under  such  circumstances,  as  to  the 
condition  of  the  property.  The  referee  has  charged  the 
defendant  with  the  cost  of  putting  the  mill  property  in  repair, 
but  he  has  not  found,  and  there  was  no  evidence  tending  to 
establish  a  warranty,  in  respect  to  the  condition  of  the  pre- 
mises, or  any  fraud  or  fraudulent  representation  or  concealment 
as  to  their  state  of  repair  or  their  condition.  He  properly 
held  that  the  defendant  was  not  liable  to  respond  in  damages 
for  the  discrepancy  between  the  actual  number  of  acres  of  the 
Aax,  and  the  number  as  represented  by  the  defendant,  because 
^^  there  were  no  fraudulent  representations  made  or  deceit 
practiced  as  to  that,  and  no  warranty  thereof."  The  same 
principle  was  applicable  to  the  claim  for  damages  on  account, 
of  the  condition  of  the  buildings. 

The  referee  also  erred  in  holding  the  personal  covenant  of 
the  defendant  and  others  with  Larkin  &  Co.,  that  no  one 
should  be  allowed  to  erect  a  grist-mill  on  the  water  privilege, 
which  was  included  in  the  sale  to  the  plaintiff,  a  charge  upon 
the  land  and  a  restriction  upon  the  use  of  the  premises,  by 
any  one  who  should  succeed  to  the  estate  and  interest  of  the 
covenantors,  especially  one  who  should  purchase  without 
notice  of  the  covenant.  It  was  a  personal  covenant,  and 
binding  only  the  covenantors  and  their  personal  representa- 
tives. It  granted  no  interest  in  the  premises,  and  created  no 
charge  thereon.  The  covenantees  did  not  derive  title  from 
the  covenantors,  but  the  covenant  was  an  independent  and 
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personal  contract,  made  upon  and  for  a  money  consideration, 
in  no  way  connected  with  the  title.  It  was  not  a  covenant 
running  with  the  land,  charging  an  nnnamed  assignee.  No 
right  was  granted  Larkin  &  Co.  to  build  a  mill,  but  the  cove- 
nantors agreed  that  no  mill  should  be  erected.  An  action 
wiU  lie  against  no  one  but  the  covenantors  for  a  breach  of 
this  covenant.  A  subsequent  grantee  of  the  lands  would  not 
be  liable  upon  it.  {Keppdl  v.  Bailey^  2  Myl.  &  K.,  517.) 
Although  the  contract  was  not  in  writing,  the  plaintiff  having 
in  part  performed  it,  and  entered  into  the  possession  of  the 
premises,  and  occupied  the  same,  he  was  entitled  to  an  action 
for  a  specific  performance.  Acting  upon  the  faith  of  the  con- 
tract, he  has  been  placed  in  a  situation  which  is  a  fraud  upon 
him,  unless  the  agreement  is  specifically  performed.  Not- 
withstanding the  invalidity  of  the  contract  by  the  statute  of 
frauds,  there  was  a  part  performance,  Authorizing  a  court 
of  equity  to  compel  a  specific  performance.  (2  R.  S.,  136,  § 
10 ;  1  Story's  Eq.,  §  761 ;  Malins  v.  Br<ywn,  4  Comst.,  403.) 

Upon  decreeing  specific  performance  of  a  verbal  contract 
upon  the  ground  of  part  performance,  the  court  will  be  gov- 
erned by  the  same  principles  in  adjusting  the  equities  of  the 
parties  as  upon  a  written  contract,  valid  by  the  statute  of 
frauds ;  and  if  the  seller  is  not  able  fiilly  to  comply  with  the 
contract,  aUow  the  buyer,  at  his  election,  to  have  the  con- 
tract  speciflcaUy  performed,  so  far  as  the  seller  can  perform 
it,  and  to  have  an  abatement  out  of  the  purchase-money,  or 
compensation  for  any  deficiency  in  the  title,  quantity,  or  other 
matters  touching  the  estate;  that  is,  the  purchaser  may 
demand  a  partial  performance  of  the  contract,  with  compen- 
sation for  any  inability  fully  to  perform.  (1  Story's  Eq.,  § 
779;  Voorhees  v.  De  Myer,  3  Sandf.  Ch.  R.,  614;  Mills  v. 
Van  VoorTteeSy  20  N.  Y.,  412.) 

The  contract  which  may  be  performed  specifically  by  the 
court,  is  the  agreement  to  convey  the  land,  and  the  vendor  is 
estopped  in  equity  from  insisting  upon  the  statute  of  frauds 
as  against  the  claim  for  a  specific  performance ;  or,  for  such 
compensation,  with  partial  performance,  as  shall  be  equivar- 
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lent  to  a  full  performance.  The  action  is  brought  to  compel 
a  conveyance  of  the  land  and  real  property  purchased.  It 
could  be  maintained  for  no  other  purpose  connected  with  the 
agreement.  The  contract  was  void  at  law,  and  is  only  per- 
mitted to  be  performed  in  equity  by  reason  of  a  partial 
performance,  and  to  prevent  a  fraud.  The  plaintiff  has  had 
the  full  benefit  of  the  contract,  except  the  conveyance  of  the 
land.  He  accepted  and  received  the  flax,  included  in  the 
contract  of  purchase,  and  appropriated  the  same  to  his  own 

use. 

A  conveyance  of  the  land  would  haye  completed  the  per- 
formance of  the  contract  by  the  vendor,  and  the  plaintiff 
could  have  made  no  claim  beyond  that.  The  contract  was  a 
single  contract,  embracing  the  realty  and  the  personalty,  and 
was  void  as  to  every  part  of  it,  and  could  not  be  the  founda- 
tion of  an  action  at  law.  {E/mg  v.  Brown^  2  Hill,  485 ; 
Thayer  v.  Rocky  18  W.  R.,  53 ;  Van  Alstine  v.  Wemple^  6 
Cow.,  162.) 

It  was  void  for  aU  purposes,  even  as  evidence  between  the 
parties  by  which  to  measure  the  compensation  to  which  either 
might  be  entitled  to,  in  respect  to  matters  connected  with  it. 
{Erhen  v.  I/yriUard,  19  N.  Y.,  299.) 

A  voluntary  performance  of  a  part  of  a  contract,  void  by 
the  statute  of  frauds,  wiU  not  give  an  action  to  compel  the 
performance  of  the  residue ;  and  this  is  true,  although  there 
has  been  a  performance  of  all  that  part  of  the  contract  which 
is  within  the  statute,  and  the  residue  upon  which  the  action 

« 

is  brought  is  void  only  from  its  connection  with  the  part 
already  performed.  {Baldwin  v.  PahneTy  10  N.  Y.,  232.) 
No  action  at  law  or  equity  conld  have  been  maintained  upon 
the  warranty,  in  respect  to  the  yield  and  product  of  the  flax. 
"Whether  the  defendant  had  refused  to  perform  any  part  of 
the  contract,  or  voluntarily  performed  the  whole  contract, 
would  have  made  no  difference.  The  plaiu tiff's  right  of 
action  is  not  upon  or  for  a  breach  of  that  warranty,  and  hafi 
no  connection  with  the  contract  for  the  flax,  except  as  that 
is  incidentally  connected  in  the  same  agreement  with  the 
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agreement  to  convey  the  land.  The  statute  of  frauds  and 
the  principles  of  equity  jurisprudence  entitle  him  to  a  con- 
veyance of  the  land,  and  not  to  an  action  for  breach  of  a 
warranty,  in  respect  to  personal  property,  although  the  sale 
and  warranty  of  the  personalty  was  a  part  of  the  same  con- 
tract under  which  the  plaintiff  claims  a  conveyance  of  the 
realty.  If  the  defendant  could  fully  perform  the  contract  by 
conveying  the  whole  land  free  from  encumbrance,  the  quan- 
tity and  estate  to  which  the  plaintiff  is  entitled  under  the 
contract,  the  judgment  of  the  court  could  compel  a  strict  per- 
formance, and  could  do  nothing  more. 

The  court  could  not  pronounce  and  give  personal  judgment 
in  damages  against  the  defendant  for  an  independent  cause 
of  action  growing  out  of  this  contract,  void  by  the  statute. 
An  existing  cause  of  action  in  equity  will  not  create  and 
secure  to  the  party  an  independent  cause  of  action  w^hich 
would  not  exist  and  could  not  be  enforced  but  for  the  equita- 
ble action.  The  plaintiff  had  the  option,  when  it  was  found 
that  the  defendant  could  not  convey  the  quantity  of  land  or 
the  estate  to  which  he  was  entitled,  to  refuse  to  accept  it. 
He  was  not  bound  to  accept  a  partial  performance,  with  com- 
pensation for  the  part  unperformed.  But  electing  to  accept 
partial  performance,  with  compensation  for  the  inability  of 
the  defendant  fiilly  to  perform,  he  was  entitled  to  that  com- 
pensation which,  with  the  land,  would  place  him  in  the  same 
situation  which  he  would  have  been, if  he  had  got  precisely 
that  to  which  he  was  entitled.  The  money  compensation,  by 
way  of  abatement  from  the  purchase-price,  should  be  such  as 
to  give  the  plaintiff  a  precise  equivalent  for  that  which  he 
has  lost  by  reason  of  the  inability  of  the  defendant  to  convey 
the  land  as  agreed ;  that  is,  the  money  and  the  land  conveyed 
should  be  equivalent, as  it  stands,  for  the  land  agreed  to  be 
conveyed,  and  thus  the  plaintiff  will  have,  substantially,  a 
specific  performance  of  this  part  of  the  contract,  which  alone 
he  can  have  specifically  performed. 

He  was  not  entitled  to  recover  incidentally,  and  as  a  part 
of  his  relief  in  respect  to  the  land,  for  a  breach  of  the  void 
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warranty.  There  is  no  such  tacking  of  causes  of  action  known 
to  the  law. 

The  plaintiff  has  really  recovered  a  money  judgment  for  a 
breach  of  warranty  confessedly  void. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 

Judgment  reversed  and  new  trial  ordered. 

Feokham  and  G-boveb,  JJ.,  dissented. 


|u6  64ft     Ltjoius  B&adlst,  Exocutor,  etc.,  Appellant,  v.  Ths  Mutual 

Benefii  Life  Insubanoe  Comfakt,  B^spondent. 

A' policy  of  insurance  contained  the  following  clause :  "  In  case  the  insured 
shaU  die  by  the  hands  of  justice,  or  in  the  known  violation  of  any  law  of 
the  State  he  is  permitted  to  visit,  the  policy  should  be  void,  null  and 
of  no  e£fect"  In  an  action  on  the  policy, — Held^  in  order  to  justi^  the 
court  in  taking  from  the  Jury  the  question,  whether  tha  deceased  came 
to  his  death  in  a  manner  covered  by  this  clause,  that  whatever  be  the 
nature  of  the  violation  of  law  claimed  as  avoiding  the  policy,  the  death 
must  clearly  appear  to  have  been  the  natural  and  legitimate  consequence 
of  such  violation. 

Accordingly,  where  the  insured  attempted  to  seize  B's  team,  which  B  was 
driving,  and  B,  abandoning  the  contest  for  the  property,  started  for  his 
house,  but  almost  immediately  turning,  shot  the  insured,  killing  him, — 
ffdd  (Qboveb  and  Pbckham,  JJ.,  dissenting),  that  it  was  error  in  the 
court  to  reftise  to  allow  the  jury  to  pass  upon  the  question,  whether  the 
death  of  the  insured  was  caused  by  a  known  violation  of  law  on  his  part, 
and  whether  the  act  of  B,  which  produced  the  death,  was  a  natural, 
reasonable,  or  legitimate  consequence  of  the  act  of  the  insured. 

Negative  testimony  is  ordinarily  of  less  weight  than  positive,  but  is  not 
to  be  disregarded.  The  juiy  have  a  right  to  consider  it,  and  where  a 
witness  testifies  that  he  was  in  a  position  to  see  the  whole  transaction, 
and  as  to  certain  things  testified  to  by  another  witness,  states  positively 
that  they  did  not  occur,  and  as  to  other  things  that  he  did  not  see  them, 
there  is  such  a  contradiction  as  would  justify  the  jury  in  discrediting  or 
disregarding  the  evidence  of  either  of  the  wltnessea 

(Argued  March  81st ;  decided  May  28d,  1871.) 

Appeal  from  the  judgment  of  G-eneral  Term  of  the  Supreme 
Court,  in  the  first  judicial  district,  afiirming  the  decision  of 
the  Special  Term,  dismissing   the  complaint  and  ordering 
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judgment  in  favor  of  the  defendant,  for  $419.06  coBtfi  and 
dlBbursements. 

This  action  was  brought  upon  a  policy  of  insurance  made 
by  the  defendant  upon  the  life  of  M.  J.  Cluff,  and  assigned  by 
him  to  B.  E.  Olark  &  Co.,  with  defendant's  consent,  and  sub- 
sequently assigned  to  B.  E.  Clark.  Cluff  died  on  the  25th 
of  February,  1864,  on  a  plantation  hired  and  occupied  by 
him,  in  Louisiana,  having  been  shot  by  one  Cox.  The  Cox 
family  were  squatters  on  the  plantation,  and  had  stock,  which 
had  been  eating  the  feed  belonging  to  the  place.  Cluff  had 
tried  to  induce  Cox's  father  to  leave  the  plantation,  but  had  not 
been  successful.  He  had,  some  weeks  before  his  death,  sent 
a  bill  to  the  older  Cox  for  the  feed  taken.  On  the  day  of  the 
homicide,  while  standing  by  the  gate  of  his  plantation,  he  saw 
young  Cox  driving  toward  the  house  with  a  load  of  barrels 
filled  with  water.  Cluff  asked  when  the  family  were  going  to 
leave  the  place.  Cox  replied  "  they  were  going  soon ;"  Cluff 
then  asked  when  they  were  going  to  pay  that  bill ;  Cox 
replied  they  were  not  going  to  pay  it ;  Cluff  said,  "  if  you 
don't  pay  it  I  will  take  your  horses ;"  Cox  replied,  "  you  had 
better  try  it  now ;"  Cluff  said,  "  if  you  think  I  can't  I  will  let 
you  see,"  and  thereupon  began  to  unhitch  the  horses.  He 
took  the  horses  from  the  wagon,  and  upon  Cox  refusing  to 
loose  the  lines,  took  from  his  pocket  a  small  pen-knife,  and 
was  about  to  cut  them,  when  on  Cox  telling  him  not  to  do 
that,  he  desisted.  There  was  some  evidence  of  a  struggle,  and 
blows  on  the  part  of  both.  Cox  started,  as  if  to  go  to  the 
house,  but  after  going  a  few  yards,  turned,  drew  a  pistol,  and 
shot  Cluff  through  the  heart.  He  cocked  the  pistol  for  a 
second  shot,  but  upon  Cluff  crying  out  that  he  was  hit,  ran  to 
the  house.  This  is  the  account  of  one  of  the  witnesses. 
The  other  testified  to  a  straggle  and  blows. 

There  was  a  provision  in  the  policy  that  "  in  case  the  insured 
shall  die  in  the  known  violation  of  any  law  of  the  State  he 
should  be  permitted  to  visit,  the  policy  should  be  void,  null  and 
of  no  effect."  The  complaint  was  dismissed  upon  the  trial,  on 
the  ground  that  it  appeared  by  the  evidence  that  the  death 
occurred  in  the  known  violation  of  the  law  of  tiie  State  where 
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he  then  was.  The  plaintiff  claimed  that^as  matter  of  law,  he 
was  entitled  to  a  verdict  upon  the  evidence,  and,  if  not,  he 
was  entitled  to  go  to  the  jury  upon  the  question  whether  the 
death  was  the  result  of  any  violation  of  law  by  the  deceased, 
but  this  was  refused. 

Cox  was  tried  for  the  shooting  by  a  provisional  military 
tribunal  and  acquitted,  on  the  ground  that  the  homicide  was 
justifiable. 

The  facts  raising  the  question,  as  to  the  evidence  of  the 
transaction,  are  sufficiently  stated  in  the  opinion  of  the^court 

Benedict  and  Benedict^  for  the  appellant.  The  contract 
of  life  assurance  is  not  a  contract  of  indemnity,  it  is  a  mode 
of  investment.  {Dalhy  v.  The  India  and  London  L.  <&  A. 
Soc,  28  Eng.  L.  &  E.,  317 ;  MUUr  v.  The  Eagle  lAfe  and 
Health  Ins,  Co.^  2  E.  D.  Smith,  294 ;  Ranjole  v.  Am,  Life 
Lis.  Co.,  36  Barb.,  362 ;  S.  (7.,  27  N.  T.,  282.)  A  policy  of 
insurance  is  to  be  construed  most  liberally  in  favor  of  the 
assured.  {Palmer  v.  Warren  Ins.  Co.,  1  Story,  360 ;  Teaton 
V.  Ih/y  5  Cranch,  335.)  And  an  exception  in  a  policy  is 
to  be  taken  strongest  against  the  assurer.  (1  Duer  on  Ins., 
161;  Ri/ndekofer  v.  Douglass,  3  Cranch,  1;  Breasted  v. 
The  Farmers*  Loan  and  Trust  Co.,  8  N.  T.,  305 ;  LToff- 
man  v.  The  jEtna  Ins.  Co.,  32  N.  T.,  406.)  Capture  means 
lawful  capture.  {Swinnerton  v.  The  Col.  Ins,  Co.,  9  Bosw., 
361;  8.  C,  37  N.  T.,  174.)  The  exception,  "by  suicide," 
not  included,  where  the  person  was  insane.  {Breasted  ▼• 
Farmers^  Loam,  a/nd  Trust  Co.,  8  N".  Y.,  305.)  The  cause 
of  death  must  be  the  proximate  cause.  (3  Cent's  Com., 
302;  Arnould  on  Ins.,  764;  Williams  v.  The  SaffoOc 
Ins.  Co.,  3  Sum.,  276.)  This  maxim  is  applicable,  "  Causa 
proximo,  non  remota  speota^v^.^^  {Patrick  v.  Com.  Ins, 
Co.,  11  Johns.,  14 ;  TiUon  v.  Hamilton  Ins,  Co.,  14  How., 
372.)  Dying  in  the  known  violation  of  law,  "  must  be  con- 
fined to  the  case  where  the  assured  died  in  the  commis- 
sion of  a  felonly."  {Ha/rpe^s  Adm.  v.  The  Phomix  Ins,  Co,y 


1871.]  Bbableti^.  Thb  Mutctal  Bsnkfit  Lifb  Ins.  Co.     425 


Statement  of  case. 


19  Mo.,  506 ;  39  Mo.,  122 ;  GlAiff  v.  The  Mu.  Bm.  Life  Ins. 
Co.,  13  Allen,  309 ;  99  Mass.,  319 ;  Breasted  v.  Farmer^ 
Loan  a/nd  Trust  Co.^  8  K.  Y.,  304.)  Trespass  against 
another's  property  will  not  warrant  the  nse  of  a  deadly 
weapon.  {(hmmonweaUh  y.  Drew^  4  Mass.,  391 ;  Sta4;e  v. 
Brcmdon^  8  Jones,  Law,  463,  N.  0. ;  Staie  v.  McDonald^  4 
Jones,  Law,  19;  Notes  v.  State^  26  Ala.,  31;  People  v. 
Kirhy^  2  Park.  Cr.  C,  28.)  Death  caused  by  resistance  to 
illegal  arrest  is  manslaughter.  {CoTrmvonweaiUh  y.  Carey ^  12 
Cushing,  Mass.,  246 ;  Roberts  v.  The  StaU^  14  Miss.,  138 ; 
Jones  V.  The  State^  14  Miss.,  409 ;  Rex  v.  Patience^  7  Carr. 
&  Payne,  776.)  Cox  violated  the  law  of  his  State  in 
carrying  a  pistol.  (E.  8.  of  La.,  155,  §  116.)  It  is 
the  " turpis  oont/ractuSy^  " the  object  repugnant  to  jus- 
tice or  public  policy,"  which  makes  the  contract  void. 
{Fairbrother  v.  Ansley^  1  Camp.,  348,  note ;  Oray  v.  Mai- 
thiasj  5  Vesey,  286 ;  Trovinger  v.  McBumey^  5  Cow.,  258 ; 
Waity,  Day  J  4  Denio,  439;  Fellows  v.  Emperor^  13  Barb., 
92.)  If  the  contract  is  void  in  part,  it  is  void  in  all.  {Burt 
V.  Placsy  6  Cow.,  431 ;  Barton  v.  Port  Jackson  Plankroad 
Co.,  17  Barb.,  397 ;  Pepper  v.  Haight,  20  Barb.,  429.)  As 
to  the  effect  of  this  condition  on  Ixma  fide  assignees,  see 
Mo(/re  V.  Wodsey  (28  Eng.,  L.  &  E.,  251) ;  White  v.  British 
Empire  Mui/u/d  Life  Ins.  Ass.^  (7  Eng.,  Eq.,  Cases,  394). 
Ko  presumption  arises  when  the  law  of  a  foreign  State  is  the 
ground  of  a  claim  or  defence.  (Cow.  &  Hill's  note,  1136 ; 
Pomeroy  v.  Ainsworth,  22  Barb.,  129 ;  8  John,  193 ;  Cutler 
T.  Wright,  22  N.  T.,  47). 

Alvin  C.  Bradley,  for  the  respondent.  The  assured  took 
the  risk  of  his  conduct,  and  must  bear  it.  {Stone  v.  Hooper,  9 
Cow.,  164 ;  Allaire  v.  Orlamd,  2  John.  Cas.,  52 ;  Conerty  v. 
Benton,  17  John.,  142 ;  Moimt  v.  Waits,  7  John.,  434 ;  BvHi 
V.  Place,  6  Cow.,  431,  433 ;  Moore  v.  Wodlsey,  28  Eng.  L. 
&  E.,  248.)  If  the  event  be  such  as  the  roost  explicit  of 
policies  could  not  relieve,  it  remains  unaided  in  spite  of 
general  terms.    (Phillips  on  Insurance,  §§  210,  219 ;  Camp- 
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heU  V.  ChaHer  Oak  Ins.  Co.,  92  Mass.,  215  ;  KeUey  v.  Home 
Ins.  Co.^  97  Mass.,  288.)  Criminal  law  means  any  rule  for 
the  violation  of  which  the  State,  in  its  own  name,  exacts 
a  penalty  or  inflicts  a  punishment.  (4  Black's  Com.,  5  N.  4, 
Christ.  &  "Wend.,  ed.)  No  evidence  having .  been  given  by 
either  side  of  the  law  of  Louisiana,  the  presumption  is  that 
it  is  the  same  as  the  common-law  of  this  State.  {Hclmes  v. 
Broughton,  10  Wend.,  76;  Starr  v.  Pecky  1  Hill,  270;  Zegg 
V.  Zegg,  8  Mass.,  99 ;  Savage  v.  (yjV'eil,  42  Barb.,  374 ;  Hiise 
V.  Mut.  Ben.  Life  Ins.  Co.,  23  K  T.,  516 ;  CuOer  v.  Wright, 
22  N.  T.,  472 ;  Chenei/  v.  Ddafield,  23  Barb.,  498 ;  Robin- 
son V.  DonaUey,  3  Barb.,  20;  Langton  v.  Yowng,  33  Vt., 
136 ;  Smith  v.  WhiUalcer,  23  111.,  367 ;  Thompson  v.  Moore, 
2  Cal.,  99 ;  Smith  v.  Gould,  4  Mo.,  P.,  21 ;  Brown  v.  Gunr 
nvng,  D.  &  E.  N.  P.,  41  n. ;  McCormick  v.  Oa/rrett,  5  D.  M. 
G.,  278 ;  Douglass  v.  Cray,  2  Dow.,  171 ;  1  Green,  Ev.,  § 
488,  a.)  Primary  proofs  are  conclusive,  and  not  open  to  con- 
tradiction by  the  plaintiff  at  the  trial  in  any  manner  what- 
ever. {Gampbdl  v.  Charter  Oak  Life  Ins.  Co.,  92  Mass.,  213 ; 
CluffY.  Mut.  Ben.  Life  Ins.  Co.,  99  Mass.,  317.)  There  was 
'no  question  for  the  jury.  The  court  had  no  alternative  but 
to  dismiss  the  complaint.  {Loomis  v.  Meeker,  25  N.  Y.,  361 ; 
Budd  V.  Davis,  3  Hill,  288 ;  affd.,  7  HiU,  529 ;  Earing  v. 
Erie  B.  B.  Co.,  13  Barb.,  9.) 

Rafallo,  J.  The  question  directly  presented  by  this  ap- 
peal is  whether,  upon  the  evidence  adduced  at  the  trial,  any 
question  of  fact  arose  which  should  have  been  submitted  to 
the  jmy. 

TitB  counsel  for  the  plaintiff  insisted  that,  whether  Cluff 
c^e  to  his  death  under  such  circumstances  as  to  defeat  a 
recovery,  was  a  question  for  the  jury,  and  also  requested  the 
court  to  submit  to  the  jury  the  question  whether  the  death 
of  Cluff  was  a  reasonable,  rightful  or  excusable  result  of  any 
known  violation  of  law  by  him.  But  the  court  declined  to 
submit  that  question  to  the  jury,  and  decided  that  there  was 
no  question  of  fact  in  the  case  for  their  determination,  and 
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dismissed  the  plaintiff's  complaint.     Exceptions  were  duly 
taken  to  these  decisions. 

To  justify  this  disposition  of  the  case,  it  must  clearly  appear 
that  it  was  established  upon  the  trial,  by  uncontroverted  evi- 
dence, that  the  death  of  Cluff  happened  under  such  circum- 
stances as  to  &11  within  the  excepted  risks  mentioned  in  the 
proviso  contained  in  the  policy. 

The  first  step  in  the  inquiry  is  the  construction  of  this  pro- 
viso. The  exact  interpretation  to  be  given  to  the  words  "  iu 
case  he  shall  die  *  *  *  in  the  known  violation  of  any 
law  of  these  States,''  etc.,  has  been  the  subject  of  serious 
debate.  In  another  action  upon  a  like  policy  of  the  same 
company  on  the  life  of  the  same  party,  which  was  tried  four 
times  in  the  State  of  Massachusetts,  the  Supreme  Court  of 
that  State,  in  a  carefully  considered  opinion,  held  that  the 
proviso  must  be  construed  to  refer  to  a  voluntary  criminal 
act  on  the  part  of  the  insured,  known  by  him  at  the  time  to 
be  a  crime  against  the  law  of  the  State,  and  not  to  mere  tres- 
passes against  property  or  infringements  of  civil  laws  to  which 
no  criminal  consequences  are  attached.  {CJ/uff  v.  MuL  Ben. 
L.  Ins.  Co.,  13  Allen,  308,  316,  317;  S.  C,  99  Mass.  318.) 
This  conclusion  is  based  by  that  learned  court  upon  the 
natural  import  of  the  words  "  known  violation  of  law,"  and 
upon  their  being  found  immediately  following  the  words  "  by 
the  hands  of  justice."  A  similai:  construction  was  adopted 
by  the  Supreme  Court  of  Missouri,  in  the  cases  of  Ha/rp&r^B 
Admmistra/tora  v.  The  Phcmix  Ins,  Co.  (19  Mo.,  500,  and 
39  Mo.,  122) ;  and  the  case  of  Breasted  v.  Ths  Fa/rmer^  L.  <& 
T.  Co.  (4  Seld.,  299)  has  some  bearing  in  the  same  direction. 

The  Supreme  Court  of  this  State,  whose  decision  is  now 
under  review,  do  not  agree  to  the  interpretation  given  to  the 
proviso  by  the  courts  of  Massachusetts  and  Missouri,  and  a 
difference  of  opinion  exists  between  the  members  of  this 
court  as  to.  whether  the  proviso  applies  only  to  violations  of 
the  criminal  law,  or  whether  it  embraces  all  illegal  acts  of  such 
a  character  as  to  lead  to  violence.  But,  independently  of 
that  question,  and  whatever  be  the  nature  of  the  violation  of 
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law  urged  by  the  insurance  company,  as  avoiding  the  policy, 
it  seems  to  be  clear  thact  a  relation  must  exist  between  the 
violation  of  law  and  the  death,  to  make  good  the  defence ; 
that  the  death  must  have  been  caused  by  the  violation  of  law 
to  exempt  the  company  from  liability.  It  cannot  be  the  true 
meaning  of  the  proviso  that  the  policy  is  to  be  avoided  by 
the  mere  &ctthat,at  the  time  of  the  death,  the  assured  was 
violating  the  law,  if  the  death  occurred  from  some  cause  other 
than  such  violation. 

This  position  is  fully  sustained  by  the  opinions  of  the  court 
in  the  Massachusetts  case,  and  seems  to  be  conceded  by  the 
opinion  of  the  Supreme  Court,  in  the  case  now  under  review. 
Nor  do  I  understand  it  to  be  controverted  by  the  members 
of  thiB  court,  who  differ  from  the  result  at  which  I  have 
arrived. 

The  more  difficult  question  arises  at  the  next  step  in  the 
inquiry,  namely,  whether  conceding  that  the  act  of  Cluff, 
in  attempting  to  detach  the  horses  of  Cox  from  the  wagon 
was  unlawful,  and  known  by  him  so  to  be,  the  fact  that  his 
death  was  caused  by  that  act,  was  so  clearly  established  by 
uncontroverted  testimony,  as  to  justify  the  court  in  withdraw- 
ing the  case  from  the  jury,  and  dismissing  the  complaint. 

In  examining  this  question,  it  is  necessary  to  throw  out  of 
view,  all  circumstances  as  to  which  the  evidence  was  con- 
flicting, and  to  look  at  the  facts  in  the  most  favorable  light 
for  the  plaintiff,  in  which  the  jury  would  have  been  at  liberty 
to  find  them. 

If  any  view  of  the  facts,  which  the  jury  would  have  been 
justified  in  taking,  would  have  sustained  a  verdict  for  the 
plaintiff,  the  dismissal  of  the  complaint  was  erroneous. 

Two  witnesses  only  were  examined  as  to  the  circumstances 
under  which  the  death  occurred.  One  of  them  (Scott)  testi- 
fied to  a  struggle  between  Cox  and  the  deceased,  and  a  blow 
infiicted  by  the  deceased  upon  Cox,  which  was  followed  by 
the  shot  The  other  witness.  Dr.  Bugbee,  testified  that  he 
was  the  nearest  person  to  the  parties,  and  thought  he  saw  all 
that  occurred,  but  that  he  saw  no-  scuffle  or  striking,  and  he 
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States  positively  that  the  deceased  did  not  assault  Cox  or 
threaten  him ;  that  the  only  threat  was  to  take  the  horses,  and 
there  was  no  threat  of  personal  violence  on  either  side ;  that 
Cox  was  not  beaten  by  deceased,  nor  personaEy  attacked 
or  assaulted ;  that  after  deceased  had  got  possession  of  the 
lines,  Cox  (who  had  previously  jumped  from  the  wagon), 
started  for  the  house,  leaving  Cluff  standing  by  the  heads  of 
the  horses ;  that  wh^n  Cox  got  to  the  rear  of  the  wagon, 
he  turned,  drew  a  revolver,  and  shot  deceased,  and  then 
cocked  his  pistol  to  fire  again,  but  hearing  deceased  say  that 
he  was  hit,  did  not  shoot  again,  but  ran  for  the  house ;  that 
Cluff  died  in  the  arms  of  the  witness  without  uttering  a  word. 

The  jury  were  at  liberty  to  adopt  the  statement  of  which- 
ever of  these  witnesses  appeared  to  them  most  credible. 
Although  negative  testimony  is  ordinarily  of  less  weight  than 
positive,  yet  it  is  not  to  be  disregarded,  but  the  jury  have  a 
right  to  consider  it ;  and  where  a  witness  testifies  that  he  was 
in  a  position  to  see  the  whole  transaction,  and  as  to  certain 
things  testified  to  by  another  witness,  states  positively  that 
they  did  not  occur,  and  as  to  other  things,  that  he  did  not  see 
them,  there  is  such  a  contradiction  as  would  justify  the  jury 
in  discrediting  or  disregarding  the  evidence  of  one  or  the 
other  of  the  witnesses. 

Adopting  the  version  of  the  transaction  given  by  Dr.  Bug- 
bee,  as  the  jury  might  have  done,had  the  case  been  submitted 
to  them,  and  considering  his  statement  in  connection  with  the 
other  facts  proved  bearing  upon  the  relations  existing  between 
Cox  and  Cluff,  can  it  be  said  that  beyond  all  question  the  act 
of  Cox  in  firing  upon  and  killing  Cluff  was  caused  by  his 
attempt  to  take  the  horses,  and  was  not  an  unjustifiable  and 
wanton  act,  prompted  by  feelings  of  malice  and  revenge?  It 
is  not  enough  to  say  that,  if  Cluff  had  not  made  the  attempt, 
he  would  not  have  been  killed.  The  killing  must  have  been 
a  natural  and  reasonable  consequence  of  the  attempt  to  war- 
rant a  decision  that  it  was  caused  thereby.  Cluff 's  going  to 
Louisiana  and  his  taking  a  lease  of  the  farm  were  links  in  the 
chain  of  circumstances  which  ended  in  his  death.    If  he  had 
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not  done  those  things  he  would  not  have  been  killed  as  he 
was.  Yet  it  wonld  not  be  reasonable  to  say  that  those  acts 
were  the  canses  of  his  death. 

In  The  Bank  of  Ireland  v.  Trustees  of  JE/vans  Charities  (5 
House  of  Lords  Oases,  410),  the  fraud  could  not  have  been 
perpetrated,  if  the  trustees  had  kept  the  seal  securely.  Yet  it 
was  held  that  negligence  in  the  custody  of  the  seal  was  too 
remotely  connected  with  the  fraud  to  render  the  trustees 
liable ;  for,  as  the  court  say,  "  the  transfer  was  not  the  necessary 
or  likely  result  of  that  negligence."  See  opinion  of  Eble, 
Oh.  J.,  in  lontdes  v.  UnvoersaZ  Marine  Ins,  Co.  (14  0.  B. 
N.  S.,  269). 

The  proximate  and  not  the  remote  cause  must  be  regarded. 
The  immediate  cause  of  death  was  the  shooting ;  and  if  Oluff 
so  conducted  himself  that  the  shooting  was  a  natural,  reason- 
able and  legitimate  consequence  of  his  acts,  then  it  may  be 
said  that  they  caused  the  shooting.  But  if  Oox  fired  with 
intent  to  kill,  and  his  act  was  wholly  beyond  the  scope  of 
lawful  resistance  to  the  trespass  of  Oluff,  and  the  provocation 
given  by  the  latter  was  totally  inadequate  to  excite  or  justify 
the  character  of  violence  which  was  used,  and  if  the  circum- 
stances of  the  killing  were  such  that  rational  men  would 
attribute  it  to  wanton  malice  rather,  than  to  an  endeavor  to 
resist  aggression  or  even  to  natural  indignation,  then,  although 
the  deceased  was  in  the  wrong  in  the  first  instance,  his  wrong 
was  but  a  remote  and  not  a  proximate  cause  of  the  death, 
and  other  causes,  for  which  he  was  not  responsible,  inter- 
vened. Some  analogy  is  afforded  by  the  common-law  rules 
in  respect  to  acts  of  provocation,  which  will  reduce  a  homi- 
cide fi"om  murder  to  manslaughter.  In  the  CominonweaUh  v. 
Drew  (4  Mass.,  396),  Ohief  Justice  Paesons  states  as  a  rule 
of  law,  that  a  trespass  barely  against  the  property  of  another, 
not  his  dwelling-house,  is  not  a  provocation  sufficient  to  war- 
rant the  owner  in  using  a  deadly  weapon ;  and  if  he  do,  and 
with  it  kill  the  trespasser,  this  will  be  murder,  because  it  is 
am  act  of  violence  beyond  the  degree  of  the  provocation ;  and 
88  a  general  rule,  every  willful  and  intentional  killing,  with 
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out  a  justifiable  cause,  if  done  with  deliberation,  and  not  in 
the  heat  of  passion,  is  murder,  and  legal  malice  is  always 
implied  in  such  cases.  (Per  Walwoeth,  Ch.  2  Park's  Or. 
E.,  28.)  Here  it  was  not  even  left  to  the  jury  to  say  whether 
the  killing  was  in  the  heat  of  passion.  If  the  acts  imputed 
to  Cluff,  though  illegal,  were  not  sufficient  inducement  to  the 
homicide  even  to  reduce  the  grade  of  the  offence,  it  can 
hardly  be  said  that  they  were  the  cause  of  his  death. 

The  diversity  in  the  statements  of  the  witnesses  as  to  the 
circumstances  of  the  killing,  and  the  necessity  of  an  inquiry 
into  the  motive  which  actuated  Cox,  render  it  impossible  to 
determine,  as  a  question  of  law,  that  the  killing  was  a  reason- 
able or  natural  consequence  of  the  acts  of  Oluff. 

So  long  as  the  evidence  falls  short  of  establishing  that  the 
homicide  was  legally  justifiable,  I  can  see  no  safe  rule  by 
which  the  court  could  be  guided  in  deciding  that  the  provo- 
cation proved  was  the  cause  of  the  killing,  and  in  withdraw- 
ing that  question  from  the  consideration  of  the  jury. 

The  learned  court  in  Massachusetts  express  the  opinion, 
that  if  Oox  shot  Oluff,  not  in  the  course  of  the  affray,  but 
merely  to  revenge  himself  for  what  had  been  done,  the  case 
would  not  be  within  the  proviso.     (13  Allen,  318.) 

This  distinction  is  reasonable  and  seems  to  be  applicable^ 
whether  Cluff 's  violation  of  law  was  criminal  or  not.  If 
Oox  abandoned  the  horses  and  started  for  his  home,  and  after- 
ward changed  his  mind,  turned  and  maliciously  shot  Oluff, 
that  was  a  new  and  independent  event.  There  was  some 
evidence  to  sustain  that  theory  of  the  case.  Bngbee  testifies 
that  Oluff  got  possession  of  the  lines,  and  Oox  started  for  the 
house ;  Oluff  still  standing  by  the  horses'  heads.  That  when 
Oox  got  to  the  rear  of  the  wagon  he  turned,  drew  a  revolver 
and  shot  Oluff,  and  cocked  his  pistol  for  a  second  shot,  when, 
finding  that  Oluff  was  hit,  he  ran  away. 

It  was  impossible  for  the  court  to  say,  on  this  evidence, 
when  Oox  first  formed  the  design  of  shooting,  and  that  he 
did  not  intentionally  and  maliciously  take  the  life  of  Oluff  to 
satisfy  his  own  feelings  of  revenge,  after  the  seizure  of  the 
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horses  had  been  effected,  and  he  had  abandoned  them.  The 
accuracy  of  the  aim,  and  the  attempt  to  fire  a  second  shot  at 
an  apparently  unarmed  man,  were  circumstances  from  which 
malice  could  be  inferred.  Furthermore,  there  were  circum- 
stances from  which  a  hostile  state  of  feeling  on  the  part  of 
Cox  could  be  inferred  independently  of  the  taking  of  the 
horses.  Cluff  was  turning  the  femily  of  Cox  off  the  ferm, 
was  hurrying  their  departure,  and  insisting  upon  their  paying 
for  the  feed  consumed  by  their  cattle,  and  the  tone  of  the 
conversation  between  Cluff  and  Cox  evinced  an  angry  state 
of  feeling,  which  may  have  contributed  quite  as  much  as  the 
taking  of  the  horses,  to  the  deadly  assault  made  by  Cox. 

Under  all  these  circumstances  I  think  that  the  case  should 
have  been  submitted  to  the  jury,  as  requested  by  the  plain- 
tiff's counsel  to  determine  under  proper  instructions,  whether 
the  death  of  Cluff  was  caused  by  a  known  violation  of  law  on 
his  part,  and  whether  the  act  of  Cox  which  produced  the  death, 
was  a  natural,  reasonable  or  legitimate  consequence  of  the  acts 
.of  Cluff.  The  determination  of  these  questions  involved  so 
many  doubtful  questions  of  fact,  that  they  could  not  properly 
be  disposed  of  by  the  court.  One  witness  testifies  to  a  per- 
sonal conflict.  The  other  denies  it.  If  the  first  witness  is  to 
be  believed,  the  blow  struck  by  Cluff  may  have  been  the 
provocation  for  the  shot ;  but  the  court  could  not  act  upon 
that  statement,  because  it  was  contradicted.  Under  that  state 
of  the  evidence,  to  decide  the  controversy  by  saying  that,  if 
the  blow  was  not  struck,  the  seizure  of  the  horses  was  the 
cause  of  the  shot,  is  subject  to  the  objections,  not  only  that 
it  disposes  of  the  case  upon  a  hypothesis,  and  without  ascer- 
taining the  actual  facts,  but  that  it  involves  a  disregard  of 
the  circumstances  tending  to  show  that  the  shooting  was  with 
intent  to  kill,  and  a  willful  and  deliberate  act  of  malice  or 
revenge,  and  does  not  even  leave  it  to  the  jury  to  determine 
whether  the  killing  was  in  the  heat  of  passion,  caused  by  the 
act  of  auff. 

It  would  hardly  be  contended  that  if  one  should  intentionally 
and  deliberately  kill  another  in  consequence  of  some  slight 
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violation  of  a  civil  right,  such  as  walking  across  his  land  with- 
out his  permission,  or  other  trivial  trespass,  the  case  would 
fall  within  the  proviso,  for  no  one  would  hesitate  to  say,  that 
in  the  case  supposed,  the  unlawful  act  of  the  deceased  was  a 
totally  inadequate  cause  for  the  killing.  Yet  between  such 
an  act  as  that,  and  one  which  would  in  law  justify  the  killing 
of  the  oflFender,  there  are  an  infinity  of  supposable  cases 
involving  diflTerent  degrees  of  provocation,  which  cannot  be 
measured  so  as  to  determine,  as  matter  of  law,  their  adequacy 
to  produce  a  fatal  result ;  and  it  can  hardly  be  laid  down,  as  a 
rule  of  law,  that  an  attempt  to  take  one's  horses  for  debt, 
without  process,  but  without  any  threat  of  personal  violence, 
is  of  itself  an  adequate  cause  for  intentionally  killing  the 
offender,  and  that  a  killing  during  or  immediately  after 
such  an  attempt,  must  necessarily  be  held  a  legitimate  con- 
sequence of  the  act.  Such  an  act  may  lead  to  violence,  and, 
if  any  act  of  violence  of  the  character  which  would  naturally 
be  resorted  to,  as  a  measure  of  resistance,  should  result  in 
death,  the  necessary  connection  between  the  original 
illegal  act,  and  the  death,  might  be  established.  But 
the  intentional  killing  of  another  with  a  deadly  weapon 
under  such  circumstances,  is  a  totally  different  affair,  and 
cannot  be  held  as  matter  of  law,  to  be  a  natural  or  reasonable 
result  or  consequence  of  the  original  offence.  It  follows  that 
the  uncontroverted  facts  were  not  sufficient  to  justify  a  dis- 
missal of  the  complaint,  and  that  the  case  should  have  been 
submitted  to  the  jury  with  proper  instructions. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Gbover,  J.  (dissenting.)  The  death  of  Matthew  J.  Cluff, 
whose  life  was  insured  by  the  policy  in  suit,  having  been 
proved,  the  question  arises  whether  his  death  occurred  under 
circumstances  bringing  the  case  within  the  proviso  making 
the  policy  void,  in  case  the  death  happened  under  the  circum- 
stances specified  therein.  The  proviso  declares  the  policy 
shall  be  null  and  void  in  case  the  said  Matthew  J.  Cluff  shall 

die,  among  other  causes,  by  his  own  hand,  or  in  consequence 
Hand— Vol.  VL     65 
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of  a  duel,  or  by  the  reason  of  intemperance  from  the  use  of 
intoxicating  liquors,  or  by  the  hands  of  justice,  or  in  the 
known  violation  of  any  law  of  these  States  or  of  the  United 
States,  or  of  the  said  provinces,  or  of  any  other  country  which 
he  may  be  permitted  under  this  policy  to  visit  or  reside  in. 
The  counsel  for  the  appellant  has  ably  discussed  the  meaning 
of  the  word  "in,"  as  showing  the  construction  to  be  given  to 
the  phrase :  known  violation  of  any  law  of  these  States,  etc., 
and  as  showing  that  the  word  may  express  various  relations, 
those  of  time,  place  and  condition  being  the  most  common, 
but  that  sometimes  it  may  express  the  relation  of  cause  and 
effect.  This  shows,  not  that  the  relation  expressed  is  shown 
by  this  particular  word,  but  rather  by  the  other  words  of  the 
sentence  in  which  it  occurs.  It  is  insisted  by  the  counsel  for 
the  appellant,  that  in  order  to  bring  the  case  within  that  part 
of  the  proviso,  the  death  must  occur  or  the  cause  thereof 
happen  while  the  assured  is  engaged  in  the  known  violation 
of  the  criminal  law  of  the  State,  and  that  the  proviso  does 
not  include  the  known  violation  of  a  law  for  the  protection  of 
the  civil  rights  of  parties,  the  only  sanction  of  which  is  a  civil 
action  for  redress.  This  was  so  held  by  the  Supreme  Court 
of  Massachusetts  in  Cli^ff^  v.  The  Present  Defendant  (13 
Allen,  30),  which  was  an  action  upon  another  policy  issued 
by  the  defendant,  containing  a  proviso  similar  in  all  respects 
to  that  in  the  policy  now  in  suit.  That  conclusion  was 
arrived  at  by  the  learned  court,  by  an  application  of  the 
maxim,  noscitur  a  sogOs.  How  this  maxim  can  apply  to 
the  present  case,  or  if  applied,  how  the  conclusion  deduced  by 
the  court  therefrom  follows,  I  am  unable  to  perceive.  Among 
the  associates  is  that  of  the  death  happening  by  reason  of 
intemperance  from  the  use  of  intoxicating  liquors.  It  is 
obvious  that,  if  the  death  happened  from  this  cause,  the  case 
would  come  within  the  proviso,  whether  such  use  of  intoxi- 
cating liquors  was  prohibited  by  the  criminal  law  of  the  State 
where  it  occurred  or  not ;  applying  the  maxim  to  this,  it 
might  with  equal  propriety  be  argued  that  it  was  not  the 
criminal  law  that  was  had  in  view  by  the  parties,  as  that  it 
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was  sach  law  becaase  death  by  the  hands  of  justice  is  also 
included  in  the  same  proviso.  To  arrive  at  the  intention  of 
the  parties  to  the  contract  we  must  consider  the  subject-mat- 
ter in  reference  to  which  the  language  was  used.  What  was  the 
risk  to  be  incurred  by  the  defendant  in  insuring  the  life  of  Cluff  ? 
From  the  policy  it  appears  that  the  defendant  was  willing  to 
assume  all  the  general  risks  to  be  incurred  by  such  assurance 
to  the  extent  of  the  amount  insured.  From  the  proviso,  it 
appears  that  the  defendant  was  unwilling  to  incnr,  and,  there- 
fore, refused  to  assume  the  additional  risks  to  his  life  incurred, 
while  the  assured  was  engaged  in  the  prohibited  acts 'specified 
in  the  proviso,  and,  therefore,  carefully  provided  that  it  should 
not  be  liable  in  case  of  death  while  engaged  in  the  prohibited 
acts.  Keeping  these  considerations  in  view,  there  will  be 
but  little  difficulty  in  arriving  at  the  intention  of  the  parties, 
and,  consequently,  at  the  correct  construction  of  the  proviso. 
It  is  obvious  that  the  violation  of  law  in  which  the  assured 
is  engaged,  whether  such  law  be  criminal  or  civil,  must  have 
some  connection  with  the  death,  as  cause  and  effect ;  not 
necessarily  the  immediate  cause,  as  it  is  sufficient,if  it  puts  in 
operation  that  cause.  To  illustrate :  the  sale  of  lottery  tickets 
is  prohibited  by  the  criminal  law  of  New  York,  no  one 
would  contend  that  had  the  assured  died  in  the  State  of  New 
York  from  heart  disease,  while  engaged  in  selling  lottery 
tickets,  the  case  would  have  come  within  the  proviso.  It 
might  have  been  within  the  strict  letter,  but  not  at  all  within 
the  intention  of  the  parties,  for  the  reason  that  the  violation 
of  law,  although  criminal,  had  no  possible  connection  with 
the  death,  and  in  no  possible  way  increased  the  risk.  Again 
the  criminal  law  of  New  York  prohibits  profane  cursing  and 
swearing;  suppose  the  death  happened  from  some  accident 
while  the  insured  was  violating  this  law,  would  this  bring  the 
case  within  the  proviso  ?  Clearly  not,  for  the  reasons  above 
stated.  Again,  suppose  the  death  occurred  from  injury 
received  while  the  assured  was  attempting  to  obtain,  by  force, 
the  possession  of  a  chattel  of  which  another  was  in  peaceable 
possession,  the  title  to  which  was  claimed  by  both,  but  which 
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was  really  in  the  assured,  the  case  would  come  within  the 
proviso,  for  the  reason  that  the  risk  was  increased,  and  the 
death  caused  by  the  violation  of  law  by  the  assured,  although 
such  law  was  the  civil  only,  the  deceased  having  committed 
no  breach  of  the  peace  or  any  indictable  offence.  The 
Massachusetts  court  held  in  the  same  case,  when  again 
before  it  (99th  Mass.,  318),  that  the  case  would  have  come 
within  the  proviso  had  the  assured,  at  the  time  of  being  shot, 
in  furtherance  of  his  attempt  to  get  the  horses  from  Cox, 
been  committing  an  assault  and  battery  upon  him.  The  court, 
I  think,  must  have  overlooked  the  fact  that  the  violation  of 
law,  in  which  the  assured  was  engaged,  was  eminently  cal- 
culated to  cause  violence  dangerous  to  his  life  to  be  inflicted 
upon  him,  and  that  the  very  object  of  the  proviso  was  to 
exonerate  the  defendant  from  liability,  should  death  occur 
from  this  voluntary  increase  of  risk.  It  follows,  that  when 
the  death  occurs  during  the  known  violation  of  law  by  the 
assured,  when  such  violation  eminently  tends  to  violence 
dangerous  to  his  life,  the  case  comes  within  the  proviso.  It 
requires  but  a  bare  statement  of  the  facts  as  to  which  there 
was  no  conflict  in  the  evidence,  to  show  that  Cluff  was  engaged 
in  such  known  violation  of  law,  at  the  time  he  received  the 
fatal  shot  causing  his  death  in  a  few  moments.  He  went 
from  Massachusetts  to  Louisiana  early  in  the  winter  of  1863-4:, 
and  in  January  or  February  of  that  year  leased  a  planta- 
tion within  the  lines  occupied  by  the  federal  troops, 
of  which  one  Cox  was  in  possession,  but  by  what  title  did 
not  distinctly  appear.  Cox  and  his  family  resided  in  a  house 
upon  the  plantation,  and  his  stock  were  kept  upon  the  planta- 
tion and  consumed  some  of  the  feed  thereon.  Cluff  ohtained 
possession  of  a  part  of  the  plantation  and  made  efforts  to 
obtain  possession  of  the  residue,  but  what  he  did  in  this 
respect  does  not  appear.  Cox  left  home,  leaving  his  family  in 
his  house  and  his  son,  a  boy  seventeen  or  eighteen  years  old, 
in  charge  of  his  affairs.  Cluff  made  out  a  bill  of  what  he 
claimed  on  account  of  the  stock  being  upon  the  premises,  and 
caused  the  same  to  be  delivered  to  a  woman  at  Cox's  house. 
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A  few  days  after  young  Cox  was  going  along  the  road  with 
a  pair  of  horses  and  wagon  loaded  with  barrels  of  water. 
Clnff,  upon  being  informed  who  it  was,  called  to  him  to  stop, 
and  he  did  so.  After  some  conversation  not  material,  Cox 
asked  the  boy  when  he  was  going  to  pay  the  bill.  The  boy 
replied  that  he  was  not  going  to  pay  it  at  all.  Cluff  then  said 
if  he  did  not  he  would  take  the  horses  and  stock.  The  boy 
replied  he  had  better  begin  now.  Cluff  said,  if  you  think  I 
cannot  take  them  I  will  show  you,  and  thereupon  went  to  the 
horse  and  unhitched  the  team,  seized  the  lines,  and  told  the 
boy  to  give  them  up,  which  he  refused  to  do.  Cluff  then  took 
out  a  pocket  knife  to  cut  the  lines.  The  boy  told  him  not  to 
do  that.  Cluff  desisted  from  that,  went  to  the  horses'  heads, 
and  commenced  unfastening  the  lines  from  the  bridle.  The 
boy  jumped  from  the  wagon,  went  behind  it,  drew  a  pistol 
and  fired  at  Cluff,  hitting  him  in  the  side,  causing  death  in  a 
few  moments.  That  Cluff  knew  he  was  violating  law,  is  a 
proposition  too  plain  for  argument.  The  law  of  no  country 
would  justify  his  proceedings,  which  he  must  have  known. 
The  act  was  immediately  calculated  to  lead  to  violence  dan- 
gerous to  his  life  and  that  of  the  boy.  The  case  was  thus 
brought  directly  within  the  proviso.  The  rule  in  this  State 
is,  that  when  facts  are  proved  either  by  undisputed  evidence 
or  such  a  preponderance  of  evidence  as  to  require  the  court  to 
set  aside  a  verdict  finding  to  the  contrary,  it  is  the  duty  of  the 
court  to  assume  the  truth  of  such  facts  and  determine  the 
legal  rights  of  the  parties  upon  such  assumption.  In  Massa- 
chusetts it  appears  from  the  opinion  of  Fostee,  Judge  (13 
Allen,  316,  supra),  that  the  rule  is  different.  He  says,  to 
establish  this  defence  the  burden  of  proof  was  upon  the  com- 
pany, notwithstanding  the  evidence  tending  to  prove  a  for- 
feiture came  from  the  plaintiff's  own  witnesses.  The  case 
could  not  be  withdrawn  from  the  jury  or  a  verdict  for  the 
defendant  directed,  because  the  defence  rested  upon  an  aflSrma- 
tive  proposition,  which  the  company  was  bound  to  maintain. 
The  judgment  of  the  General  Term  aflirming  that  of  the  cir- 
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cult  dismissing  the  plaintiff's  complaint  must  be  affirmed 
with  costs. 

Peckham,  J.,  concurs  with  Gbover,  J.,  for  affirmance. 

Chief  judge  and  Allen,  Folger  and  Andrews,  JJ.,  concur 
with  Bapallo,  J.,  for  reversal. 

Judgment  reversed.     New  trial  ordered. 


Stephen  D.  Dillaye  et  al..   Appellants,  v.  Eliza  Gbes- 

NOUGH,  Kespondent. 
The  Same  Appellants,  v.  Patbioe  Lynoh  et  al.,  Bespond- 

ents. 

An  antenuptial  contract  was  entered  into,  whereby  the  husband  was 
appointed  trustee  of  real  and  personal  property,  and  as  such  trustee  was 
to  have  the  entire  and  sole  management,  direction  and  control  thereof^ 
but  it  was  silent  as  to  the.  persons  to  be  beneficially  interested  in  the  trust, 
— Held,  that  no  trust  was  constituted,  which  the  court  could  execute. 

It  seems  that  when  the  instrument  creating  the  trust  does  not  disclose  the 
beneficiary,  it  does  not  necessarily  result  that  the  creator  of  the  trust  is 
such  beneficiary. 

(Argued  together  April  18th;  decided  April  26th,  1871.) 

• 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Opurt,  in  the  fifth  judicial  district,  affirming  the 
report  of  a  referee  in  favor  of  the  defendants. 

In  1844,  William  Malcolm  died,  possessed  of  real  estate, 
which  he  devised  to  his  children,  of  whom  the  plaintiff  Char- 
lotte was  one.  In  August,  1848,  Charlotte,  then  a  minor,  who, 
at  the  age  of  twenty-three,  would  take  her  share  of  the  estate, 
and  the  plaintiff,  S.  D.  Dillaye,  entered  into  an  antenuptial  con- 
tract referring  to  the  will,  whereby  Dillaye  was  constituted 
"  trustee  "  of  all  Charlotte's  property,  real  and  personal,  taken 
by  law  under  the  will,  to  have  the  entire  and  sole  management, 
direction  and  control  thereof,  subject  to  the  limitations  and 
conditions  thereinafter  mentioned.  The  appointment  was 
declared  to  be  irrevocable.  By  the  second  clause  the  said 
Charlotte,  in  consideration  of  the  said  marriage,  sold  and  con- 
veyed to  Dillaye  his  heirs  and  assigns,  in  case  there  be  no 
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heirs  of  the  body  of  the  said  Charlotte,  lawfully  begotten  by 
the  said  Dillaye,  all  her  estate,  but  in  case  of  such  heirs, 
lawfully  begotten  surviying  him,  then  they  to  take.  By  the 
third  clause,  Dillaye,  on  his  part,  sold  and  conveyed  to  Char- 
lotte, in  case  she  survived  him,  all  his  estate,  for  her  life, 
remainder  to  the  heirs  of  their  bodies. 

The  defendants  claim,  certain  parts  of  the  real  estate,  by 
virtue  of  a  deed  from  Dillaye  and  his  wife,  given  subsequent 
to  the  trust,  and  duly  recorded.  Dillaye  was  informed  by 
counsel  that  he  could  sell  without  interfering  with  his  duties 
as  trustee.  Before  commencing  the  action,  the  plaintiffs 
offered  to  pay  back  the  original  consideration,  with  seven  per 
cent  interest,  to  the  grantee,  on  his  accounting  for  the  rents 
and  profits.  This  was  refused.  There  was  no  proof  that  the 
grantees  knew  of  the  antenuptial  contract,  independently  of 
the  record.  Mrs.  Dillaye  was  under  age  at  the  time  she 
entered  into  the  contract.  The  action  was  to  recover  posses- 
sion, rents  and  profits,  and  have  the  deed  to  defendants 
declared  void. 

George  F.  Comstock  and  S.  D.  DiUaye  in  person,  for 
the  appellant.  When  no  fraud  is  shown  it  is  the  set- 
tled policy  of  the  law  to  sustain  marriage  agreements. 
(2  P.  Williams,  243;  Acton  v.  Pierce,  2  Vernon,  480; 
Campson  v.    Cotton,  17  Vesey,   264;   RandaU  v.  Willis, 

5  Vesey,  262,  276,  note ;  Oavner  v.  Oanmer,  1  Dessau,  437 ; 
Tisdale  v.  Jones,  38  Barb.,  523  ;  Strong  v.  Skinner,  4  Barb., 
646 ;  2  Kent's  Com.,  165.)  Where  a  statute  has  no  restrictive 
words,  no  exception  will  be  made  in  fiivor  of  infants.  {Dema- 
rest  V.  Wynkoop,  3  John.  Ch.,  146;  Btccklin  v.  JFord,  5 
Barb.,  393 ;  Bickford  v.  Wade,  7  Vesey,  87,  92 ;  Angell  on 
Lim.,  §  194;  Tyler  on  Infants,  163.)  Acts  by  which  the 
intention  to  affirm  is  clearly  signified  amount  to  an  affirmance. 
{Murray  v.  FranTdin,  4  Dev.  &  Batt.,  292 ;  Wkea/ton  v.  East, 

6  Terger,  41,  62 ;  Phelps  v.  Green,  5  Monroe,  533 ;  West  v. 
Perry,  16  Ala.,  186 ;  Gedi  v.  Salisbv/ry,  2  Vt.,  224 ;  Delano 
V.  Blake,  11  Wend.,  85 ;  Jones  v  PhcenisD  Bank,  4  Seld.,  235 ; 
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Palmer  v.  Miller,  25  Barb.,  399 ;  Henry  v.  Hoot,  33  N.  Y., 
525 ;  Dunlap's  Paley  on  Agency,  171.)  A  second  deed  made 
after  maturity  will  not  revoke  a  prior  deed  of  an  infant  unless 
there  is  an  actual  entry  with  intent  to  disaffirm.  {Books  v. 
Mix,  17  Wend.,  136  ;  Dominick  v.  Michael,  4  Sandf.,  419 ; 
Voorhies  v.  Voorhies,  24  Barb.,  150 ;  Wetmore  v.  Kissam,  3 
Bosw.,  327.)  Mrs.  Dillaye  is  not  estopped  by  her  deed  from 
claiming  her  rights  under  the  marriage  agreement.  (  Vander- 
lyder  v.  Jdckaon,  17  Johns.,  167 ;  Martin  v.  Dudley,  6  Wend., 
1 ;  Wathina  v.  Adcmis,  24  N.  Y.,  72.)  A  right  to  recover  in 
an  action  for  the  realty  is  not  barred  by  a  deed  purporting 
to  be  a  conveyance,  but  by  which  the  right  does  not  pass. 
{WolooU  V.  Knight,  6  Mass.,  418;  WiMinmi  v.  Jackson,  6 
Johns.,  493;  Dominick  v.  Michael,  4  Sand.,  423.)  The 
recorded  antenuptial  contract  was  notice  to  subsequent  pur- 
chasers. (1  R.  8.,  707 ;  Center  v.  Zyman,  24  Vt.,  ;  Peck 
V.  MaUams,  10  N.  Y.,  526 ;  Towsley  v.  Towsley,  5  Ohio,  78.) 
The  will  was  made  a  part  of  the  agreement.  {Jackson  v. 
Parkhurst,  4  Wend.,  374 ;  French  v.  Carhart,  1  Com.,  104; 
Briggs  v.  Palmier,  20  Barb.,  392 ;  Briggs  v.  Davis,  20  N.  Y., 
21.)  The  reference  to  the  will  was  sufficient  notice  to  lead 
directly  to  the  facts.  {Perry  v.  Arden,  9  Johns.  Ch.,  267 ; 
Green  v.  FlayUm,  4  Johns.  Ch.,  38 ;  Williams  v.  Brown,  15 
N.  Y.,  354.)  The  grantee  could  alone  derive  title  through 
the  will,  and  the  will  thus  being  a  common  source  of  title,  it 
put  him  in  full  possession,  in  connection  with  the  marriage 
agreement,  of  all  the  facts  essential  to  constitute  full  notice. 
( Wood  V.  Chapin,  13  K  Y.,  520 ;  DaH  v.  Vendors,  407 ; 
Willis  V.  Butcher,  2  Brim.,  466 ;  Quinn  v.  Campbell,  2  Brim., 
119 ;  Cuyler  v.  Brandt,  2  Caine's  Cases  in  Error,  326.)  The 
deed  was  void  independently  of  the  recording  act.  {Demarest 
V.  WynkooTp,  ^  Johns.  Cas.,  145 ;  Bickfordy.  Wade,  17  Vesey, 
89,  92.) 

D.  Pratt,  for  the  respondents.  To  transfer  real  estate,  the 
deed  should  contain  some  fit  and  proper  words  for  that  pur- 
pose.   (ffiU  on  Trustees,  63 ;  Tiffany's  Laws  of  Trust,  11, 
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351,  854 ;  4  Kent's  Com.,  490.)  Acts  may  be  used  in  the 
construction  of  an  ambiguous  contract.)  {IfVench  v.  Carha/rij 
1  Comst.  R.,  96, 102 ;  Livingston  v.  Ten  Broeck,  16  John.,  22 ; 
10  Vesey,  Jr.,  335,  338  ;  King  v.  Osbom,  4  East,  327.)  All 
express  trusts  are  void,  except  those  enumerated  in  the  sta- 
tute. (1  R.  S.,  728,  §  55 ;  Za  Grange  v.  Z^Amareux^  1 
Barb.  Ch.,  18 ;  Wood  v.  Wood,  6  Paige,  596.)  The  instru- 
ment must  specify  the  trust.  {Sdden  v.  Vermilyea,  3  K.  T., 
526 ;  Wood  v.  Wood,  5  Paige,  596.)  No  estate  vested  in  the 
trustee.  (1  R.  S.,  729,  §  58  ;  Clark  v.  Crego,  47  Barb.,  599 ; 
Smith  V.  Bower,  35  N.  Y.,  83.)  The  instrument  was  simply 
to  give  Dillaye  a  power  in  trust  to  manage  the  estate,  {Poet 
V.  Hover,  33  N.  T.,  593.)  The  parties  so  understood  the 
instrument.  {Downing  y.  Marshall,  23  N.  T.,  366,  378; 
Belmont  v.  O'Brien,  12  K  Y.,  400 ;  5  R.  S.,  322,  323,  Edw. 
ed.)  In  an  ante  or  postnuptial  contract,  creating  a  trust  for 
the  benefit  of  a  married  woman,  she  is  treated  in  equity  as 
the  sole  owner,  vested  with  the  title,  with  power  to  sell, 
mortgage,  or  otherwise  charge  the  trust  estate.  {Jaques  v. 
Methodist  Church,  17  John.,  548 ;  Detnarest  v.  Wynkoop,  3 
John.  Oh.,  129 ;  N,  American  Coal  Co.  v.  Dyett,  7  Paige,  9 ; 
8.  C,  20  Wend.,  670.)  During  her  infancy, the  estate  was, 
by  the  terms  of  the  will,  in  the  executors ;  and  any  attempt 
to  alien  the  land  on  the  part  of  the  cestui  que  trust  was  void 
during  infancy.  {Chrugerw.  Jones,  18  Barb.,  467;  21  N".  Y., 
574 ;  McCasket  v.  Brady,  1  Barb.  Ch.,  829 ;  Van  Epps  v. 
Vwn  Epps,  9  Paige,  237,  530 ;  Belmont  v.  O'Brien,  12  N. 
Y.,  401.)  An  infant's  conveyance,  by  deed,  of  a  remainder, 
is  absolutely  void.  (Croke  Car.,  103 ;  Holt  v.  Samhack, 
Chambers  on  In.,  444 ;  2  Prest.  on  Con.,  246,  247 ;  3  Atkyns, 
712.)  All  deeds  of  an  infant  which  do  not  take  effect  by 
delivery  of  his  hand  are  absolutely  void.  (Chambers  on  In., 
445 ;  Zouch  v.  AbboU,  8  Burr.,  1794, 1804 ;  Stafford  v.  Eoof., 
9  Cow.,  626 ;  Fondu  v.  Va/n  Home,  15  Wend.,  631 ;  Stor/s 
Eq.  Jur.,  §  241.)  The  deed  of  an  infant,  which,  upon  its 
face,  is  clearly  not  beneficial  to  it,  is  absolutely  void.  ( U,  S.  v. 
Bainhridge,  1  Mason,  71,  82  ;  McOan  v.  Ma/rshaU,  7  Black ; 
Hand  —  Vol.  YL  66 


442  DiLLAYB  V.  Gkbenough.  [April, 

»       ■  ^^^^^  '  111 

Argament  of  CQunsel. 

2  Kent's  Com.,  236:  Chambers  on  In.,  444;  Levering  v. 
Eeighe,  2  Md.  Ch.,  81 ;  Tucker  v.  Moreland,  10  Pet,  58,  70 ; 
Oliver  v.  Hendlety  13  Mass.,  239.)  His  negotiable  note  is 
void.  {Swcmsey  v.  Vomderheyden^  10  John.,  33.)  So  is  his 
acceptance.  {WiUiamsan  v.  WattSy  1  Campb.,  562.)  He 
cannot  appoint  an  agent  or  attorney.  {Bennett  v.  Damea^  6 
Cow.,  393 ;  Roof  v.  Stafford,  7  Cow.,  179 ;  S.  C,  15  Wend., 
631.)  His  release  of  a  legacy  is  void.  {Langford  v.  Frey,  8 
Humph.,  443 ;  Fridge  v.  The  State,  3  Gill.  &  J.,  104 ;  1 
Para,  on  Con.,  244.)  His  surrender  by  deed  is  void.  {Lloyd 
V.  Gregory,  Cro.  Car.,  602.)  His  grant  of  a  rent  charge  out 
of  his  estate  is  void.     (Chambers,  444 ;  Thompson  v.  Leach, 

3  Mo.,  310.)  A  marriage  settlement  may  be  avoided  after 
majority.  {Milner  v.  Hanwood,  18  Vesey,  Jr.,  259  ;  Cham- 
bers on  In.,  406.)  It  is  not  necessary,  when  the  grantor  has 
never  had  possession,  that  she  re-enter  upon  the  land.  It  is 
enough  that  she  execute  a  second  conveyance  of  the  same 
land  to  another  after  she  attains  her  majority.  {Slaughter  v. 
Ownninghamfh,  24  Ala.,  260 ;  Pitcher  v  Laylock,  7  Ind.,  398 ; 
Chesinger  v.  Lessee  of  Welch,  16  Ohio,  166 ;  2  Md.  Ch.,  81 ;  1 
Geo.  Ch.  Dec,  91;  Lessee  of  Drake  y,  Ramsey,  5  Ohio,  256; 
Dearhome  v.  East/man,  4  N.  H.,  441 ;  Howie  v.  Stowe,  2  Dev. 
&  Bat.,  320 ;  Oill  v.  Woodward,  3  Brevard,  401 ;  Jackson  v. 
Carpenter,  11  Johns.,  539 ;  Jackson  v.  Burchvn,  14  Johns., 
124 ;  Tucker  v.  Morekmd,  10  Pet.,  58 ;  Eagle  Fire  Co.  v. 
Dent,  6  Paige,  636 ;  S.  C,  1  Edw.  Ch.,  301 ;  Dominick  v. 
Michael,  4  Sandf.,  374 ;  Doe  v.  Abemethy,  7  Blackf.,  442 ; 
McOan  v.  Ma/rshaU,  7  Humph.,  121 ;  Litendorfer  v.  Hemp- 
steady  18  Mo.,  267 ;  Peterson  v.  Laik,  24  Mo.,  641 ;  Zov^e  v. 
Norcom^,  12  Mo.,  549.)  Since  1848  9k  feme  covert  has  pre- 
cisely the  same  power  to  convey  that  ^feme  sole  has.  {MiUr 
wavne  v.  Hadd,  30  How.,  198 ;  Wetmore  v.  Kissam,  3  Bosw., 
321.)  Mere  acquiescence  in  a  conveyance  for  a  time  after 
majority,  without  any  intermediate  or  continued  benefit,  does 
not  confirm  it.  {Jackson  v.  Ca/rpenter,  11  Johns.,  559 ;  Voor- 
hies  V.  Voorhies,  24  Barb.,  150 ;  OoodseU  v.  Myers,  3  Wend., 
479.)    The  description  of  the  premises  in  the  instrument  ia 
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too  indefinite  to  make  the  record  of  it,  notice  to  eubpequent 
purchasers  under  the  statute.  {Mundy  v.  Vawton^  3  Grattan, 
518 ;  QiUing  v.  Maaa^  28  N.  E.,  101 ;  Ludlow  v.  Van  Ness^ 
8  Barb.,  176.)  The  clerk's  neglect  in  indexing  the  record 
does  not  affect  defendant's  rights.  The  plaintiff  must  look  to 
the  officer.  {SoAJoyer  v.  Adarns^  8  Venn.,  172.)  The  vendor 
is  liable  on  covenants  of  warranty.  {KoUs  v.  De  Leyer^  4:1 
Barb.,  208 ;  FimUr  v.  Seaman^  40  N.  T.,  592 ;  BaUin  v. 
DiUaye^  37  N.  Y.,  35,  39.)  The  vendor  is  estopped  from 
denying  title  which  she  has  assumed  to  convey,  and  of  which 
she  has  covenanted  that  she  was  seized.  {Jdckaon  v.  Stevens^ 
16  Johns.,  110 ;  Jackson  v.  BuU^  1  Johns.  Gas.,  81 ;  Eathhnn 
V.  Rathhun  6  Barb.,  98.)  The  title,  if  restored,  would  pass 
by  virtue  of  the  estoppel  created  by  the  warranty.  {Jackeon 
V.  Steams^  16  Johns.,  110 ;  Jackson  v.  Hvhhle^  1  Cow.,  613 ; 
Bank  of  Utica  v.  Messereau^  3  Barb.  Ch.,  528.)  The  second 
and  third  sections  of  the  antenuptial  contract  are  clearly  tes- 
tamentary, and  not  having  been  executed  according  to  the 
statute  on  wills,  are  void.    (1  Red.  on  Wills,  5.) 

FoLOEB,  J.  The  learned  counsel  for  the  appellants  con- 
ceded, that  whatever  right  or  interest  in  the  premises  in 
question  was  held  by  Dillaye  in  his  own  right,  or  by  Mrs. 
Dillaye  otherwise  than  as  a  cestui  que  trusty  at  the  time  of 
the  execution  of  the  deed  to  the  defendants,  passed  thereby. 

The  issue  of  the  marriage  of  Dillaye  and  Mrs.  Dillaye  take 
no  present  interest  in  the  lands.  If  they  shall  have  a  right 
therein,  it  will  not  accrue  until  after  the  death  of  Dillaye. 
The  court  expresses  no  opinion  as  to  whether  they  will  or  will 
not  then  have  a  right. 

The  ground,  if  any,  upon  which  the  deed  to  the  defend- 
ants can  now  be  assailed  is  this:  that  by  the  antenuptial 
contract,  a  valid  express  trust  was  created,  and  Dillaye 
constituted  the  trustee  thereof,  and  that  the  deed  to  the 
defendants  was  void,  as  being  in  contravention  of  that 
trust.  K  it  shall  be  found  that  a  trust  is  created,  it  will  not 
be  difficult  to  determine  that  he  is  constituted  a  trustee,  and 
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clothed  with  the  legal  estate  in  the  premises.  The  instrument 
in  terms  "  makes,  constitutes  and  appoints  him  a  trustee." 
Such  phraseology  is  inappropriate  to  create  an  attorney  in 
fact  or  an  agent.  It  is  appropriate  to  create  a  trustee.  The 
intention  to  appoint  an  agent,  or  an  attorney  in  fact,  would  not 
find  expression  in  such  a  formula.  The  intelligent  intention 
to  constitute  a  trustee,  could  choose  scarcely  a  form  more  apt. 
The  other  phrase,  conferring  upon  him  the  power,  "  to  have 
the  entire  and  sole  management,  direction  and  control,"  of  all 
the  estate,  taken  in  connection  with  the  other,  is  sufficient  to 
endue  him  with  the  legal  estate  therein.  From  such  power 
expressly  given,  the  trustee  would  take,  by  implication,  the 
legal  estate.  For  a  legal  estate  would  be  required  to  fully 
perform  the  duty  of  managing,  directing  and  controlling  the 
property.  {Brewster  v.  Striker,  2  Comst.,  19 ;  Leggett  v. 
Perhina,  2  Comst.,  297.)  But  here  the  contract  stops. 
Assuming  the  intention  to  have  been  to  constitute  a  trustee, 
and  to  create  an  active  trust  in  him,  such  intention  could  be 
satisfied,  only  in  accordance  with  the  provisions  of  the  statute. 
The  Eevised  Statutes  (1  E.  S.,  728,  §  65),  declare,  define  or 
recognize  the  cases  in  which  express  trusts  may  be  created : 
1.  To  sell  lands  for  the  benefit  of  creditors ;  2.  To  sell,  mort- 
gage or  lease  lands  for  the  benefit  of  legatees,  or  for  the  pur- 
pose of  satisfying  some  rent  charge  *thereon;  8.  To  receive 
the  rents  and  profits  of  lands,  and  apply  them  to  the  use  of 
any  person,  etc. ;  4.  To  receive  the  rents  and  profits  of  land, 
and  to  accumulate  the  same,  etc.  It  is  not  claimed  that  a  trust 
is  created  by  this  instrument  within*  the  first  two  subdivisions 
of  the  section.  It  is  claimed  that  there  is  a  trust  to  receive  the 
rents  and  profits  of  lands.  And  doubtless  the  trust  to  manage, 
control  and  direct,  is  a  trust  to  receive  the  rents  and  profits. 
But  the  instrument  goes  no  forther.  It  does  not  declare  what 
shall  be  done  with  the  rents  and  profits  after  they  are  received. 
There  is  no  expression  of  what  the  trust  is  in  this  respect. 
In  this  silence  of  the  instrument,  if  a  trust  is  to  be  upheld,  it 
must  be  for  the  court  to  say,  from  other  facts,  from  circum- 
stances  not  shown  by  the  instrument  or  other  writing,  either 
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that  the  rents  and  profits  are  to  be  applied  to  the  use  of  a 
person,  or  to  be  accumulated  for  some  purpose.  And  then, 
to  go  further,  and  without  definite  designation  in  the  instru- 
ment itself  or  in  any  other  writing,  to  point  out  the  person 
for  whose  use  they  are  to  be  applied,  or  the  purpose  for  which 
they  are  to  be  accumulated,  and  to  say  in  the  last  case,  whether 
the  trust  is  to  commence  on  the  creation  of  the  estate,  or  at  a 
time  subsequent  thereto.  (1  E.  S.  726,  §  37.)  It  is  urged  that 
it  may  be  implied  from  the  very  nature  of  a  trust,  that  the 
trustee  does  not  take  for  his  own  benefit.  This  being  admit- 
ted, it  is  claimed  that  it  necessarily  results  that  the  author  of 
the  trust  was  to  be  alone  interested  in  its  execution,  no  other 
person  being  named  in  that  behalf,  and  that  the  estate  was  to 
be  managed  and  controlled  for  her.  But  it  does  not  so  neces- 
sarily result  that  the  author  of  a  trust  is  to  be  beneficiary 
thereof,  as  that  when  the  instrument  is  silent,  the  court  may 
unerringly  supply  the  omission.  A  trust  and  a  trustee  of  real 
property,  may  be  created  by  any  writing  which  passes  the 
legal  title  to  the  trustee,  and  contains  a  proper  declaration  of 
the  trust.  (Hill  on  Trustees,  63-4.)  But  the  writing,  must 
declare  what  the  trust  is.  {Smith  v.  Matthems^  3  De.  G.  F. 
&  J.  139.)  The  statute  of  frauds  (2  E.  S.,  134,  §  6),  declares 
that  no  trust  or  power  over  or  concerning  any  lands  or  in  any 
manner  relating  thereto,  shall  be  created  unless  by  act  or 
operation  of  law,  or  by  a  deed  or  conveyance  in  writing. 
Under  a  statute  very  like  this  in  its  provisions  (1  E.  L.,  79, 
§  11),  it  was  held  that  the  trust  must  appear  in  writing,  with 
absolute  certainty  as  to  its  nature  and  terms,  before  the  court 
can  undertake  to  execute  it.  A  trust  must  be  manifested  and 
proved  by  writing,  and  the  nature  of  the  trust,  and  the  terms 
and  conditions  of  it,  must  sufficiently  appear,  so  that  the 
court  may  not  be  caUed  upon  to  execute  the  trust  in  a  manner 
different  from  that  intended.  {Steere  v.  Steere^  5  J.  C.  E.,  1.) 
Every  agreement  which  is,  by  the  statute  of  frauds,  required 
to  be  in  writing,  must  be  certain  in  itself,  or  capable  of  being 
made  so  by  reference  to  something  else  whereby  the  terms 
can  be  ascertained  with  reasonable  precision,  or  it  cannot  be 
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carried  into  effect.  {Aheel  v.  Raddiff^  13  J.  R.,  297.)  It 
would  be  wandering  wide  from  the  express  provisions  of  th© 
statute,  and  from  the  rules  established  by  the  courts,  if  we 
were  to  take  up  this  instrument  where  it  stops  after  constitut- 
ing a  trustee  and  giving  the  power  of  management  and  con- 
trol, and  to  frame  the  trust  itself  by  implication.  Plausible 
reasons  might  be  given  for  a  trust  to  apply  the  rents  and  pro- 
fits to  the  use  of  other  than  the  author  of  the  trust,  or  for  a 
trust  to  accumulate  them  for  some  lawful  purpose.  There  is 
no  implication  so  clearly  shown  as  that  no  other  can  by  possi- 
bility be  made. 

But  it  is  sufficient  to  say  that  the  terms  and  conditions  of 
the  trust  must  be  expressed  in  writing. 

It  follows,  then,  that  there  is  no  trust  manifested  by  the 
antenuptial  agreement  which  the  court  can  execute.  And 
further,  that  there  is  no  right  now  existing  and  enforceable, 
in  favor  of  which  the  court  can  adjudge  in  this  action  to  any 
extent  of  the  prayer  of  the  complaint. 

The  judgment  of  the  General  Term  should  be  affirmed, 
with  costs  to  the  respondent. 

All  the  judges  concurring  except  Andbews,  J.,  who  did 
not  sit. 

Judgment  affirmed. 
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168  *  68  Russell  Stubgis  et  al.,  Respondents,  -y.  Paul  N.  Spoffobd, 

Appellant. 

In  the  act  of  1853  (ch.  467,  §  29),  providing  for  the  election  of  commiasion- 
ers  of  pilots,  the  word  election  was  not  used  in  any  such  sense  as  it  is  in 
the  Constitution ;  or  as  the  result  of  a  choice  by  the  ordinary  mode  of 
voting  by  the  people.  It  is  in  legal  effect  an  appainiment,  and  comes 
within  the  meaning  of  ihai  word,  as  used  in  the  Constitution.  The  pro- 
visions of  that  act  giving  the  appointment  of  such  commissioners  to  the 
chamber  of  commerce,  and  the  presidents  of  marine  insurance  com- 
panies, are  not  in  conflict  with  the  Constitution. 

An  act  of  congress  upon  a  subject  within  its  jurisdiction,  but  upon  which 
there  has  been  State  legislation,  does  not  have  the  same  effect  upon 
the  latter  as  would  its  repeal  Such  act  merely  indicates  the  intention 
of  congress,  from  that  time  to  assume  the  exercise  of  the  i>ower8  con- 
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ferred  by  the  federal  Gonstitation.  The  State  law  becomes  from  that 
time  inoperatiye  but  is  not  repealed ;  the  repeal  of  the  act  of  congress 
would  leave  the  State  law  in  full  force. 

It  cannot  be  presumed  that  any  rights  or  interest  secured,  or  obligations 
incurred  under  it  (the  State  law),  were  intended  to  be  interfered  with, 
and  hence  a  penalty  incurred  under  the  State  law  before,  the  act  of  con- 
gress is  passed,  may  be  recovered  afterward. 

The  statute  (ch.  243,  §  29  of  1857),  giving  to  the  commissioners  of 
pilots  a  penalty  of  $100  against  any  **  person  employing  a  person  to  act 
as  pilot  not  holding  a  license,"  does  not  authorize  the  recovery  of  but 
one  penalty  against  a  party  who  has  employed  an  unlicensed  pilot, 
although  such  employment  was  repeated  for  numerous  ships. 

(Argued  April  5th;  decided  April  25th,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  affirming  a  judg- 
ment of  the  Special  Term  in  favor  of  plaintiffs,  for  forty-six 
penalties  of  $100  each.     (Eeported  below  in  62  Barb.,  436.) 

This  action  was  brought  by  the  plaintiffs,  as  commission-* 
ers  of  pilots,  to  recover  certain  penalties  given  by  the  act  of 
1853  (chap.  467,  §  29),  regulating  pilotage  in  the  port  of  New 
York,  for  employing  a  person  not  holding  a  license  from  the 
plaintiffs,  or  under  the  laws  of  New  Jersey,  to  act  as  pilot. 
The  cause  was  tried  by  Davis,  J.,  without  a  jury.  It  was 
claimed,  and  the  court  found,  that  the  defendant  employed 
one  John  Magin  to  pilot  certain  steamers  and  sailing  vessels 
bound  outward  from  the  port  of  New  York.  That  Magin, 
at  the  time  held  a  license  under  the  a'jt  of  congress  of  1852. 
That  he  held  a  license  under  the  laws  of  this  State  passed  in 
1836.  That  he  took  a  license  under  the  board  of  commis- 
sioners' of  pilots  in  1853,  and  each  year  thereafter,  until 
1860.  The  plaintiffs  claim  that  he  was  suspended  by  the 
board,  April  10th,  1860,  but  continued  to  act  as  pilot,  no  pilot 
being  appointed  in  his  place  until  a  new  license  was  issued 
to  him  April  26th,  1865.  In  the  meantime,  he  piloted  the 
vessels  in  question.  The  plaintiffs  were  appointed  commis- 
sioners under  the  act  of  1853,  chap.  467. 

JErastua  CooJce,  for  the  appellants.  The  plaintiffs  had  no 
power  to  take  away  Magin's  license.    The  question  of  title  to 
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the  oflBce  could  not  be  tried  in  this  collateral  way.  (13  Wend., 
494 ;  People  v.  Tieman,  8  Abb.,  362 ;  People  v.  Collins^  7 
John.,  549 ;  Weeks  v.  Ellis,  2  Barb.,  321 ;  8  Paige,  428 ; 
Grreerdeaf  v.  Low,  4  Denio,  lYO  ;  5  Wend.,  233 ;  Fowler  v. 
Beehe,  9  Mass.,  231.)  The  pretended  suspension  could  not 
take  place  until  Magin's  successor  was  appointed.  (8  Abb., 
363 ;  JSeed  v.  Tke  City  of  Buffalo,  3  Keyes,  447.)  The  com- 
missioners' of  pilots  claim  to  be  public  officers,  and  they  hav- 
ing brought  the  action,  their  title  is  directly  in  issue.  {People 
V.  Tiernan,  8  Abb.,  362 ;  People  v.  Sopson,  1  Denio,  579 ; 
Green  v.  Bwrk,  23  Wend.,  490 ;  Fowler  v.  Beebe,  9  Mass., 
234,  235.)  An  appointment  to  office  is  a  judicial  act.  (  Wood 
V.  PeaJce,  8  John.,  71 ;  Wildy  v.  Washburn,  16  John.,  49.) 
The  power  given  by  the  federal  Constitution  to  regulate  com- 
merce covers  the  whole  subject  of  pilotage.  {Steamship  Co, 
V.  Joliffe,  2  Wallace,  459 ;  Cooley  v.  PortWardens  of  Phila,, 
•  12  How.,  299.)  When  the  power  is  once  exercised  by  con- 
gress, it  becomes  exclusive.  {City  of  N.  Y.,  v.  Miles,  11 
Peters,  158 ;  People  v.  Brooks,  4  Denio,  477 ;  Brown  v.  State 
of  Md.,  12  Wheat.,  419 ;  Gibbon  v.  Ogden,  9  Wheat.,  197  ; 
Passenger  case,  Smith  v.  Turner,  7  How.,  392.)  The  repeal 
of  a  statute,  giving  a  penalty,  extinguishes  the  right  to  the 
penalty,  even  though  a  prosecution  is  pending.  {Butler  v. 
Palmer,  1  Hill.,  325,  330,  332 ;  Joliffe  case,  2  Wallace,  450, 
464,  465,  466 ;  Hartung  v.  TJie  People,  22  K  T.,  100,  101, 
102 ;  Commonwealth  v.  Duam^,  1  Binney,  601 ;  Board  of 
Trustees  v.  City  of  Chicago,  14  111.,  334 ;  If  orris  v.  Crocker, 
13  How.,  XT.  S.,  429.)  The  same  result  follows  when  the  law 
expires  by  its  own  limitation,  pending  the  appeal  from  a 
judgment.  {Yeaton  v.  Urdted  States,  5  Oranch.,  281; 
Schooner  "  Eachel,"  6  Oranch.,  329.) 

William  AUeti  BuUer,  for  the  respondents. 

Chuboh,  Oh.  J.  The  judgment  recovered  in  this  action  is 
for  forty-six  penalties  of  $100  each,  in  favor  of  the  plaintiffs, 
as  "  commissioners  of  pilots,"  against  the  defendants'  intes- 
tate, for  employing  an  unlicensed  pilot,  as  prescribed  in  the 
29th  section  of  chapter  243  of  the  Laws  of  1857,  which  is 


1871.]  Stubgis  v.  Spoppord.  449 


Opinion  of  the  Court,  per  Chubch,  Ch,  J. 


amendatory  of  the  general  act  regulating  tlie  subject  of  pilot- 
age of  the  port  of  New  York.  (Chap.  467  of  the  Laws  of  1853.) 

It  is  objected  that  the  appointment  of  the  plaintiffs,  autho- 
rized by  the  act  of  1853,  is  not  in  accordance  with  the  Con- 
stitution, and  that  they  therefore  have  no  lawful  statics  as 
public  officers,  and  cannot  maintain  the  action.  This  objection 
was  not  made  in  the  court  below,  but  as  it  is  jurisdictional  in 
its  character,it  may  be  taken  at  any  time. 

This  court  has  affirmed  a  judgment  recovered  by  the  com- 
missioners of  pilots,  appointed  under  the  act  in  question,  in 
one  instance,  and  sustained  a  recovery  in  another  based  upon 
liabilities  created  by  the  act ;  but  in  neither  C€ise  was  the  con- 
stitutional question  raised,  and  they  cannot  be  regarded  as 
authoritative  in  support  of  the  validity  of  the  act.  {CommiS' 
sioners  of  Pilots  v.  Clark^  33  N.  T.,  261 ;  Cisco  v.  Roberts^  86 
N .  Y.,  292.)  The  act  of  1853  provides  that  three  of  the  commis- 
sioners shall  be  elected  by  the  members  of  the  chamber  of 
commerce,  and  the  other  two  by  the  presidents  and  vice- 
presidents  of  the  marine  insurance  companies  of  the  city  of 
New  York  represented  in  the  board  of  underwriters  of  said 
city.  The  provisions  of  the  Constitution  bearing  upon  this 
subject  are  contained  in  section  two  of  article  ten,  which,  after 
prescribing  the  manner  of  electing  or  appointing  county,  city, 
town  and  village  officers,  whose  election  or  appointment  is 
not  provided  for  in  the  Constitution,  declares  that  "  all  other 
officers  whose  election  or  appointment  is  not  provided  for  by 
this  Constitution,  and  all  officers  whose  offices  may  hereafter 
be  created  by  law,  shall  be  elected  by  the  people  or  ajypointed 
as  the  legislature  may  direct.^^  Although  the  word  "  elec- 
tion "  is  used  in  the  statute,  it  cannot  be  supposed  that  the 
legislature  intended  it  in  any  such  sense  as  that  word  is  used 
in  the  Constitution  or  as  the  result  of  a  choice  by  the  ordinary 
mode  of  voting  by  the  people.  The  mode  prescribed  by  the 
statute  for  selecting  these  officers  is,  in  legal  effect,  an  appoint- 
ment, and  comes  within  the  meaning  of  that  word  as  used  in 
the  Constitution,  and  the  misnomer  of  the  legislature  cannot 
change  the  real  character  of  the  act  provided  for. 
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The  offices  of  commissioners  of  pilots  had  no  existence  at 
the  time  of  the  adoption  of  the  Constitution  of  184:6,  and 
there  were  no  officers  authorize  by  law  existing  at  that  time 
who  exercised  the  same  or  similar  functions.  The  power 
exercised  by  the  legislature  was  derived  from  the  last  clause  of 
section  two  above  quoted. 

Commissioners  of  pilots  are  officers  whose  offices  were 
created  by  the  legislature  since  the  adoption  of  the  Constitu- 
tion, and  by  the  language  of  the  section  they  must  be  either 
elected  by  the  people  or  appointed,  as  the  legislature  may 
direct.  It  is  insisted  that  the  power  of  appointment  can  only 
be  conferred  upon  somebody  or  officer  representing  or  respon- 
sible to  the  people.  The  language  of  the  Constitution  does 
not  justify  this  position.  The  power  is  not  restricted. 
I  agree  that  express  limitations  are  not  necessary,  but  they 
may  be  implied.  The  provisions  for  organizing  the  execu- 
tive, legislative  and  judicial  departments  of  the  govern- 
ment exclude  any  other  mode  as  eflfectually  as  if  negative 
words  were  used,  and  so  of  any  other  provisions.  Legisla- 
tion, inconsistent  with  affirmative  provisions  of  the  Consti- 
tution, cannot  be  tolerated.  Otherwise  that  instrument 
might  be  subverted  by  indirection.  This  principle  has  no 
application  in  this  case. 

County,  city,  village  and  town  officers,  whose  election  or 
appointment  is  not  provided  for.  in  the  Constitution,  are 
directed  to  be  appointed  by  section  two  in  a  certain  specified 
manner,  but  the  framers  of  the  Constitution  carefully  omitted 
any  direction  in  the  next  clause  of  the  section  as  to  the  man- 
ner of  appointment  of  officers  whose  offices  should  be  there- 
after created.  The  omission  of  any  direction  as  to  the 
appointment  of  such  officers  is  significant  of  the  intention  of 
the  framers  and  the  people  to  leave  the  unrestricted  power  in 
the  legislature.  The  inconsistency  with  the  mode  prescribed 
for  appointing  or  electing  the  enumerated  officers  is  one 
authorized  by  the  express  provisiop  of  the  Constitution  itself. 
These  ar«  neither  county,  city,  village  or  town  officers,  but 
are  officers  of  the  State,  and  relate  to  the  exercise  of  national 
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power  in  protecting  commerce  and  providing  means  for  avert- 
ing the  dangers  of  ocean  navigation.  The  power  has  been 
conferred  upon  congress,  but  until  its  exercise  by  that  body, 
each  State  exercises  it  for  itself. 

This  act  is  not  obnoxious  to  the  objections  made  to  the 
Metropolitan  Police  bill,  as  the  oflBcers  created  by  it  are  not 
among  those  enumerated,  nor  do  they  absorb  or  interfere  with 
the  functions  of  any  existing  office.  {People  v.  Draper^  15 
N.  Y.,  532.) 

It  is  also  claimed  that  the  legislation  of  congress  has  super- 
seded the  act  in  question,  and  all  State  legislation  on  this  sub- 
ject. It  is  doubtless  true  that  the  whole  subject  of  pilotage 
is  embraced  in  the  power  confeiTed  upon  congress  by  th^ 
Constitution  of  the  United  States,  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States ;  but  until 
the  exercise  of  this  power  by  congress,  it  is  competent  for 
the  States  bordering  upon  the  sea,  to  exercise  it  themselves. 
The  jurisdiction  of  the  States  has  been  acquiesced  in  by  the 
general  government  from  its  foundation,  and  has  been 
expressly  recognized  by  congress.    (See  act  of  1789.) 

The  act  of  congress  of  1852  (10  United  States  Statutes  at 
Large,  61,  67)  is  claimed  to  have  superseded  the  act  of  the 
State ;  but  in  Steamship  Co.  v.  Joliffe  (2  Wall.,  450),  it  was 
held,  by  the  Supreme  Court  of  the  United  States,  that  this 
act  applied  only  to  pilots  for  the  voyage,  and  not  to  port 
pilots,  and  did  not  affect  State  legislation  as  to  the  latter. 
{Cisco  V  Bolerts,  36  N.  Y.,  262.) 

The  act  of  congress  of  August,  1866  (14  United  States  Sta- 
tutes at  Large,  228),  is  more  comprehensive  in  its  provisions, 
and  seems  to  include  pilotage  in  harbors  as  well  as  at  sea. 
In  February,  1867,  this  act  was  amended,  so  as  in  substance 
to  exempt  port  pilotage  from  its  operation,  and  leave  to  the 
State  its  former  power  of  legislation.  (14  United  States 
Statutes  at  Large,  411.)  The  penalties  for  which  this  action 
was  brought  had  been  incurred  before  the  act  of  congress  of 
1866  was  passed,  but  the  trial  and  judgment  was  afterward. 
The  jurisdiction  of   congress   becomes  exclusive  upon   its 
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exercise,  which  precludes  all  State  action  and  supersedes  all 
State  laws  previously  passed.  Assuming  that  the  act  of  1866 
embraced  port  pilotage,  it  is  insisted  that  the  penalties,  pre- 
viously incurred  under  the  Stat^  law,  became  extinguished 
and  abrogated.  It  is  a  general  rule  that  criminal  offences 
created  by  statute  cannot  be  prosecuted  or  punished  after  the 
statute  is  repealed.  {Hartung  v.  People^  22  N.  T.,  95,  and 
cases  there  cited.)  And  this  rule  has  been  extended  to  qudsi 
criminal  prosecutions  for  penalties.  {BuUer  v.  Palmer^  1  Hill, 
330.)  Although  a  forfeiture  or  penalty  for  the  benefit  of  the 
party  injured  is  regarded  as  a  vested  right  in  the  nature  of  a 
satisfaction  {Palmier  v.  GonLy^  4  Denio,  374),  if  the  statute 
in  question  had  been  repealed  by  the  legislature  of  the  State, 
the  penalties  and  all  power  to  enforce  them  would  have  gone 
with  the  law. 

The  repeal  of  the  statute  would  have  obliterated  the  law 
ajid  all  rights  of  action  given  by  it.  (Key  v.  Ooodwin^  4 
Moore  &  Payne,  341,  361.)  But  I  do  not  think  the  act  of 
congress  had  the  same  effect  as  a  repeal  of  the  statute  by  the 
State  itself.  The  act  is  not  retrospective  in  terms.  It  indi- 
cates an  intention  from  that  time  to  assume  the  exercise  of 
the  power  conferred  by  the  Constitution,  and  the  State  law 
became  from  that  time  inoperative ;  but  it  is  not  repealed,  nor 
can  it  be  presumed  that  any  rights  or  interests  secured  or  obli- 
gations incurred  under  it  were  intended  to  be  interfered  with. 

The  repeal  of  a  statute  indicates  a  change  of  policy  on  the 
part  of  the  State  upon  the  particular  subject,  and  it  would  be 
inconsistent  to  enforce  the  provisions  of  an  act,  after  the  State 
had  declared  it  to  be  unwise.  In  this  case  the  propriety  of 
the  State  law  is  not  even  impliedly  questioned.  The  repeal 
of  the  act  of  congress  would  leave  the  State  law  in  full  force, 
and  the  amendment  of  February,  1867,  produced  the  same 
effect ;  and  there  is  no  sound  reason  for  depriving  the  State 
of  rights  secured  under  the  law  before  the  interference  of 
congress. 

The  only  remaining  question  necessary  to  consider  relates  to 
the  amount  of  the  recovery.     As  before  stated,  the  recovery 
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was  for  forty-six  penalties  of  $100  each.  The  statute  imposing 
the  penalty  reads  as  follows :  "  All  persons  employing  a  per^ 
•on  to  act  as  pilot,  not  holding  a  license  under  this  act,  or 
under  the  laws  of  the  State  of  New  Jersey,  shall  forfeit  and 
pay  to  the  '  board  of  commissioners  of  pilots '  the  sum  of 
$100." 

The  act  is  general  in  its  terms.  It  is  the  employment  of 
an  unlicensed  pilot,  for  which  the  penalty  of  $100  is  incurred. 
It  does  not  say  for  each  employment,  nor  for  each  offence, 
nor  for  each  ship  unlawfully  piloted.  Penal  statutes  are  to 
be  construed  strictly,  and  the  language  will  justify  the  con- 
struction that  but  a  single  penalty  is  incurred  for  all  of  the 
allied  imlawful  acts  of  the  party  prior  to  the  commencement 
of  the  action. 

"  All  persons  employing  "  are  liable,  whether  th^  unlicensed 
person  employed  piloted  one  or  fifty  ships.  It  is  still  but  an 
employment.  {Washhum  v.  Mclnroy^T  J.  R,  134;  Tif- 
fany V.  Driggs,  13  J.  R.,  252.)  Prosecutions  for  aggregated 
penalties  should  not  be  encouraged.  Penalties  are  often 
incurred  inadvertently,  or  under  a  claim  of  right,  and  if  the 
prosecution  is  promptly  instituted  for  a  single  offence,  it  ope- 
rates as  a  salutary  warning  to  discontinue  the  practice,  or  acts 
complained  of,  while  delay  may  be  regarded  as  an  acquies- 
cence in  the  right  of  the  party  to  perform  the  acts.  The 
employment  of  McGinn  as  a  pilot  was  claimed  to  be  justifia- 
ble under  the  United  States  statute,  and  the  alleged  invalidity 
of  the  State  act,  and  involved  serious  legal  questions. 

The  plaintiffi  delayed  prosecution  for  two  years,  and  then 
recovered  nearly  five  thousand  ($5,000)  dollars,  while  an 
action  for  a  single  penalty  would  have  been  just  as  potent  to 
settle  the  legal  questions  invdved.  It  is  a  wholesome  rule 
not  to  allow  a  recovery  for  aggregated  penalties,  unless  the 
language  of  the  statute  clearly  requires  it.  Under  this  hile 
the  party  prosecuted  will  have  an  opportunity  to  desist  from 
doing  the  act  complained  of,  and  if  he  does  not,  he  will  know- 
ingly incur  all  the  hazards  of  repeated  prosecutions. 
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The  judgment  is  affinned  for  $100,  the  amount  of  one 
penalty,  and  reversed  as  to  the  residue,  without  costs  to  either 
party  in  this  court. 

Aflirmed  for  $100,  reversed  as  to  the  residue. 


116    86'    William   M.   Clinton,   Bespondent,  v.  The   Hope  Insub* 

46^464  ANOB   CoMPANY,    Appellant. 


It  is  not  essential  to  the  validity  of  a  contract  of  insurance,  that  the  person 
to  be  insured  thereby  should  be  named  in  the  policy.  If  the  name  of  the 
person  for  whose  benefit  the  insurance  is  obtained,  does  not  appear  upon 
the  face  of  the  policy,  or  if  the  designation  used  is  applicable  to  several 
persons,  or  if  the  description  of  the  assured  is  imperfect  or  ambiguous,  so 
that  it  cannot  be  understood  without  explanation,  extrinsic  evidence  may 
be  resorted  to,  to  ascertain  the  meaning  of  the  contract  And  when  thus 
ascertained,  it  will  be  held  to  apply  to  the  interests  intended  to  be  covered 
by  it ;  and  they  will  be  deemed  to  be  comprehended  within  it,  who  were 
in  the  minds  of  the  parties  when  the  contract  was  made. 

In  1863,  a  policy  of  insurance  on  real  and  personal  property  was  issued  by 
the  defendant  upon  the  written  application  of  the  owner,  to  another  com- 
I)any,  and  survey  annexed  thereto.  In  1865,  R,  the  insured,  having  died, 
his  executrix  applied,  by  letter,  to  the  agent  of  the  defendant,  with  whom 
the  written  application  above  mentioned  and  survey  were  filed,  for  a 
new  insurance  upon  the  same  property ;  and  a  policy  was  issued  by  the 
defendant  insuring  "  the  estate  of  R."  a  certain  amount  upon  the  factory 
building  and  a  certain  other  amount  upon  the  movable  machinery  therein, 
as  per  survey  on  file  at  the  office  of  T"  the  agent  This  policy  contained 
clauses  avoiding  the  policy  upon  any  assignment  of  property  without  the 
assent  of  the  defendant,  and  making  the  statements  in  any  survey  referred 
to  in  the  policy,  warranties  by  the  insured.  Also,  a  clause  that  the  policy 
was  made  with  reference  to  *'  a  survey  on  file  in  this  office." — HM,  in  an 
action  upon  the  policy,  that  any  application  and  survey  must  have  been 
on  file  in  the  office  of  the  company  to  be  effectual  as  forming  a  part  of 
the  second  contract  of  insurance.  The  survey  on  file  in  the  office  of  the 
agent,  could  only  be  used  as  a  convenient  method  of  identifying  the 
articles  of  machinery  covered  by  the  policy.  It  did  not  make  the  other 
statements,  found  in  it,  a  part  of  the  new  contract  of  insurance. 

The  party  to  a  contract  who  seeks  to  destroy  its  obligations  by  reason  of 
an  alleged  breach  of  a  condition  precedent  by  the  other  party,  cannot 
establish  the  existence  of  such  a  condition  by  inference  or  conjecture. 
The  terms  of  the  contract  must  be  clear  and  explicit  in  his  fiivor. 
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The  mother  and  the  guardian  of  certain  infants  made  a  contract  to  sell  real 
estate  and  personal  property  belonging  to  them,  as  soon  as  the  guardian 
could  obtain  the  requisite  authority  from  the  court.  Tliis  property  had 
been  insured  for  the  benefit  of  the  "  estate."  The  vendee  entered  into 
possession  as  tenant,  paying  rent  Much  of  the  property  was  destroyed 
by  fire  before  the  contract  was  consummated.  None  of  the  papers  or 
orders  were  filed  until  after  the  fire.  After  that  event,  a  new  contract 
was  entered  into  between  the  same  parties,  the  vendee  purchasing  the 
real  estate  and  the  claims  for  insurance,  and  taking  a  deed, — Hiold^  that 
the  vendee,  by  the  first  contract,  acquired  no  title  to  the  property,  and 
by  his  second  contract,  the  claims  to  recover  the  amount  insured  were  not 
extinguished. — Hieldy  further,  that  the  destruction  of  the  property,  which 
fixed  the  liability  of  the  insurers,  at  the  same  time  discharged  the  vendee 
from  his  obligation  to  purchase ;  and,  therefore,  that  the  insurers  could 
not  be  subrogated  to  that  obligation  to  the  extent  of  their  liability  for  the 
insurance. 

(Aigued  March  28d ;  decided  April  4th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  ot  the 
Supreme  Court,  in  the  sixth  judicial  district,  affirming  the 
judgment  rendered  upon  a  verdict  for  the  plaintiff.  Recovery, 
$3,366.52. 

This  action  was  brought  upon  a  fire  insurance  policy,  issued 
by  the  defendant  on  the  27th  of  February,  1865,  insuring  the 
*'  estate  of  Daniel  Ross  "  for  one  year  to  the  amount  of  $3,000 
against  all  loss  by  fire  on  the  New  Berlin  cotton  mill  and  the 
fixed  and  movable  machinery  therein.  The  mill  was  destroyed 
by  fire  June  28th,  1865,  and  due  proof  of  loss  was  furnished. 
The  claim  was  assigned  to  the  plaintiff. 

The  insured  property  was  owned  by  Daniel  Ross  until  his 
death.  The  defendant  had  previously,  in  1863,  insured  the 
property,  making  a  written  application  of  Ross  and  a  survey, 
which  was  on  file  with  the  agent  of  the  company  at  Utica,  a  por- 
tion of  the  policy.  The  home  office  of  the  company  was  at 
Providence,  R.  I.,  where  the  policy  was  issued.  In  July,  1864, 
Ross  died  intestate,  leaving  a  widow  and  three  children  all 
under  age.  The  personal  estate  of  the  deceased  was  more 
than  sufficient  to  pay  all  his  debts.  In  August,  1864,  letters 
of  administration  were  duly  granted  to  Mrs.  Ross.  This 
insurance,  among  others,  was  applied  for  by  her  in  behalf  and 
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for  the  benefit  of  the  widow  and  children,  she  paying  the  pre- 
miums out  of  moneys  belonging  to  the  estate.  The  defend- 
ant's agent  issued  and  sent  policies  of  various  companies, 
and  among  others  the  one  in  suit,  in  all  for  $23,000.  The 
plaintiff  gave  evidence  to  show  that  the  intention  of  the  par- 
ties was  to  effect  an  insurance  upon  both  real  and  personal 
property  for  the  benefit  of  the  widow  and  children.  The 
expression  in  the  policy  ^as  "the  estate  of  Daniel  Ross." 
The  mill  was  not  working  at  the  time  of  the  insurance,  but 
the  insured  had  permission  to  run  it,  which  permission  was 
indorsed  in  red  ink  by  the  agent  on  the  margin  of  the  survey 
on  file  at  the  ofiice  of  such  agent.  April  1st,  1866,  Henry 
Tew  was  duly  appointed  general  guardian  of  the  three  chil- 
dren. May  25th,  1865,  a  petition  was  presented  to,  and  an 
order  made  by  the  court,  for  the  appointment  of  Tew  as  spe- 
cial guardian,  in  proceedings  for  the  sale  of  the  infants'  real 
estate,  upon  his  giving  the  required  surety.  A  referee  was 
appointed,  but  he  was  not  to  proceed  until  the  production  of 
the  clerk's  certificate  of  the  filing  of  the  security.  May  29th, 
1865,  the  widow  and  Tew,  as  guardian  of  the  infants,  together 
with  the  plaintiff,  executed  a  written  instrument  bearing  that 
date,  whereby  Tew,  under  an  order  of  the  court  yet  to  be 
obtained,  promised  to  sell  as  special  guardian,  the  widow 
releasing  her  dower  right  to  the  plaintiff,  the  factory,  farm, 
buildings,  etc.,  owned  by  deceased  Boss  at  his  death,  when 
the  order  for  that  purpose  could  be  obtained  trom  the  court. 
The  plaintiff  to  pay  $22,000,  besides  reimbursing  the  insurance 
premiums  from  May  29th,  1865 ;  $500  to  be  paid  down ;  and 
was  to  assign  and  guaranty  a  mortgage  for  $4,500 ;  and  on 
delivery  of  the  deed,  to  execute  a  bond  and  mortgage  on  the 
premises  for  $16,000,  the  factory  and  machinery  to  be  kept 
insured  by  him.  He  was  to  have  immediate  possession  and 
to  have  all  the  personal  property  in  the  factory,  but  was  to 
hold  and  possess  the  factory  and  premises,  machinery  and 
property,  as  the  tenant  of  the  estate,  until  the  deed  was  exe- 
cuted and  delivered,  and  at  the  rate  of  $1,500  a  year  rent. 
June  3d,  1865,  the  referee's  report,  dated  May  3l8t,  was  pre- 
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fiented  to  the  court,  and  it  thereupon  made  an  order  authoriz- 
ing Tew  to  Bell,  upon  the  plaintiff  complying  with  the  condi- 
tions of  his  agreement.  Kone  of  these  papers  were  filed  or 
orders  entered  until  the  13th  of  November,  1865.  On  May 
29th  the  plaintiff  entered  into  possession.  Nothing  was  done 
under  the  contract  of  May  29th,  after  the  fire,  except  to  pay 
the  rent  provided  for.  On  the  4th  of  November  there  wae 
assigned  to  the  plaintiff  the  claim  against  the  defendant  for 
loss  by  fire,  and  a  deed  and  release  of  the  real  estate. 

Upon  the  trial,  at  the  close  of  the  proofe,  the  defendant's 
counsel  moved  for  a  nonsuit.  The  court  denied  the  motion, 
and  ruled  that  the  only  application  for  this  policy  was  oi*al  or 
by  letter,  and  that  no  survey  proved  should  be  deemed  referred 
to  in  the  policy  so  as  to  constitute  a  warranty  by  the  assured ; 
that  the  estate  had  and  continued  to  have  an  insurable  inte* 
rest  in  the  property  insured  at  the  time  the  policy  was  issued, 
and  at  the  time  the  property  was  destroyed ;  that  the  plaintiff 
was  in  possession  of  the  insured  property  as  tenant  at  the 
time  it  was  destroyed  and  no  title  vested  in  him  until  the 
conveyance  in  November,  and  that  the  right  of  action  was 
not  destroyed  by  the  plaintiff  taking  that  deed,  or  on  his  pay- 
ing the  sum  named  in  the  contract.  The  case  is  reported 
below.  (51  Barbour,  647.)  The  references  to  the  applications 
and  survey  contained  in  the  policy  are  stated  in  tl)e  opinion. 

jE  G.  Zapha/m  and  Sarnuel  Hand^  for  the  appellant,  on  the 
question  of  the  effect  of  the  survey,  cited  Chaffee  v.  Cattaravr 
gu8  Mut.  Ins.  Co.  (18  N.  Y.,  376) ;  Ripley  v.  The  JEtna  Ins. 
Co.  (30  N.  T.,  136) ;  Outes  v.  Madison  Co.  Ins.  Co.  (2  N.  Y., 
43);  BurriU  v.  The  Sara;toga  Mut.  Ins.  Co.  (5  Hill,  191); 
Murdock  v.  Chenango  Mut.  Ins.  Co.  (2  N.  Y.,  210) ;  Smith 
V.  Empire  Ins.  Co.  (25  Barb.,  479) ;  Le  Roy  v.  MarTcet  Ins. 
Co.  (39  N.  Y.,  90).  It  makes  no  difference,  that  the  applica- 
tion or  survey  was  made  on  a  former  occasion,  and  to  a  dif- 
ferent company. 

The  administratrix  had  no  insurable  interest  in  the  pro- 
perty insured.  {Herkimer  v.  Rice^  27  N.  Y.,  163 ;  CoXbum 
V.  Lansing^  46  Barb.,  37);  Phelps  v.  Oebha/rd  Fire  Insvr 
ranee  Co.^  9  Bosw.,  411 ;  Beach  v.  Bowery  Insurance  Co.^ 
Hani>—  Vol.  VL  68 
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8  Abb.,  261,  note.)  The  party  inaured  mufit  have  an  insur- 
able interest  in  the  property,  both  at  the  date  of  the  policy 
and  at  the  time  of  the  loss,  or  no  recovery  can  be  had. 
{Fowler  v.  Washington  Ins,  Co.^  26  N.  Y.,  422 ;  Freeman  v. 
Fulton  Ins.  Co.^  14  Abb.,  398 ;  Howard  v.  Albany  Ins,  Co,j 
3  Denio,  303 ;  Orosverwr  v.  Atlantic  Ins,  Co.,  17  N.  Y., 
392.)  The  sale  of  the  infant's  real  estate  was  a  judicial  sale, 
and  the  deed  related  back  to  the  time  when  the  contract  of 
sale  was  confirmed  by  the  court.  {McLaren  v.  The  Hartford 
Ins,  Co.y  1  Seld.,  151 ;  Gates  v.  Smith,  4  Edw.  Ch.,  702 ; 
Dart  on  Vendors,  560.)  The  purchaser  could  insure  the  full 
value  of  the  estate  purchased,  the  estate  of  Ross,  only  for  the 
unpaid  purchase-money.  (Angell  on  Ins.,  §  66 ;  Digest  Ins. 
Decis.,  392,  §  9  ;  Mason  vi  Salshury,  3  Doug.,  61 ;  Hart  v. 
W.  R.  H,  Co.,  13  Met.,  99 ;  ^tna  Ins,  Co,  v.  Tyler,  16 
Wend.,  385.)  In  no -event  could  the  plaintiff  recover  any 
greater  amount  than  the  administratrix  could  have  recovered 
if  she  had  not  assigned  the  policy.  {Grosvenor  v.  Atlantic 
Ins,  Co.,  17  N.  Y.,  395  ;  Carpenter  v.  P,  cfe  W.  Ins.  Co.,  16 
Peters,  495  ;  Foster  v.  Equitahle  Ins.  Co.,  2  Gray,  216.) 

J.  E.  Dewey,  for  the  respondent.  The  widow's  interest 
was  only  a  claim  of  dower ;  it  would  not  pass  even  by  her 
deed.  {Tompkins  v.  Fonda,  4  Paige,  448 ;  Stewart  v.  Mc- 
Ma/rtm,  5  Barb.,  438,  446 ;  Moore  v.  The  Mayor,  4  Seld., 
113.;  Lawrence  v.  Miller,  2  Comst,  254;  Ash  v.  Cook,  3 
Abb.,  389 ;  Siglar  v.  Van  Iiij>er,  10  Wend.,  414,  419 ; 
Scott  V.  Howard,  3  Barb.,  319.)  The  common-law  fixes  the 
risk,  where  the  title  resides.  {Joyce  v.  AdoAns,  4  Seld.,  296, 
297.)  If  there  be  a  condition  precedent  to  the  passing  of 
title,  no  title  vests  in  personal  property,  until  condition  per- 
formed. (15  N.  Y.,  409 ;  26  K  Y.,  599 ;  47  Barb.,  646 ;  4 
Seld.,  271 ;  1  Abb.  N.  S.,  349 ;  2  Hill,  326 ;  6  Barb.,  362.) 
On  the  question  of  the  contract  of  sale,  see  WiUiams  v.  Fitch 
(18  N.  Y.,  548) ;  Etmberly  v.  Patchin  (19  K  Y.,  335) ; 
Lam/gley  v.  Wam>er  (3  N.  Y.,  329) ;  People  v.  Ransom  (2  Hill, 
53) ;  £k  parte  NeweU  (4  Hill,  610) ;  Evertson  v.  Evertson  (5 
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Paige,  649)  ;  24  N.  Y.,  392,  393.  The  policy  was  issued  on 
mere  request,  and  not  connected  with  any  survey.  On  this  ques- 
tion, see  7  Hill,  124 ;  Mellen  v.  The  Hamilton  F,  Ins.  Co.  (17 
N.  Y.,  615) ;  Ang.  on  Ins.,  §  141 ;  14  N.  Y.,  262,  263 ;  17 
N.  Y.,  195,  197 ;  14  Barb.,  383,  385 ;  32  K  Y.,  405.  The 
survey  must  be  construed  most  strongly  against  the  insurer. 
{Hoffman  v.  ^tnalna.  Co.^  32  N.  Y.,  405 ;  Springsteen  v.  «7im- 
8on,  32  N.  Y.,  703;  Rajpdle  v.  Stewart,  27  N.  Y.,  316.) 
Contracts  of  insurance  must  receive  a  liberal  construction  for 
the  attainment  of  the  ends  which  the  parties  had  in  view. 
{Howard  v.  Albany  Ins.  Co.,  3  Den.,  304 ;  White  v.  H.  R. 
Ins.  Co.,  15  How.,  288 ;  Springsteen  v.  Janson,  32  N.  Y., 
703 ;  17  N.  Y.,  426 ;  17  N.  Y.,  198.)  The  policy  is  broad 
enough  to  cover  not  only  the  legal,  but  the  beneficial  interest. 
( White  V.  H.  R.  Ins.  Co.,  7  How.,  349,  350 ;  Hoffman  v. 
jEtna  Ins.  Co.,  32  K  Y.,  405  ;  17  K  Y.,  198.)  Evidence 
may  be  introduced  to  show  whose  interest  was  intended  to  be 
insured.  {BidweU  v.  JV.  W.  Ins.  Co.,  24  N.  Y.,  302 ;  Blos- 
som V.  Cfriffin,  3  Kern.,  569  ;  BidweU  v.  iT.  W.  Ins.  Co.,  19 
N.  Y.,  182,  183;  17  N.  Y.,  428,  433,  434;  2  Sandf.,  497; 
Ang.  on  Ins.,  §  99.)  The  assured  had  a  right  to  rent  out  of 
the  assured  property.  {Gates  v.  M.  M.  Ins.  Co.,  1  Sold., 
478 ;  Ang.  on  Ins.,  §§  169, 171 ;  O'lTea  v.  B.  F.  Ins.  Co., 
3  Comst.,  122;  32  N.  Y.,  399.)  A  contract  to  sell  the 
insured  property  at  a  future  time,  is  not  such  an  alienation  as 
is  prohibited  by  the  policy.  (Ang.  on  Ins.,  §§  195,  206,  210 ; 
Ballard  v.  Burget,  4tl  Barb.,  646 ;  jEtna  Ins.  Co.,  v.  Taylor, 
16  Wend.,  395,  396 ;  Masters  v.  Mad.  Mut.  Ins.  Co.,  11 
Barb.,  624.)  All  the  facts  were  known  to  defendants'  agent ; 
he  made  the  policy,  and  they  (the  company),  are  estopped, 
no  fraud  being  shown.  {Rowley  v.  Empire  Ins.  Co.,  36  N. 
Y.,  550 ;  Masters  v.  Mad.  Ins.  Co.,  11  Barb.,  625 ;  1  Daly, 
8;  14  N.  Y.,  253,  263,  264;  18  K  Y.,  392,  394;  34  Barb., 
213,  215  ;  Ang.  on  Ins.,  §§  191,  470.) 

AiTOREws,  J.    The  contract  of  fire  insurance  is  one  of 
indemnity,  and  no  recovery  can  be  had  upon  it,  unless  the 
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assured  had,  at  the  time  of  the  insurance  and  of  the  loss,  an 
interest  in  the  insured  property. 

It  is  claimed  by  the  defendant  that  the  contract  upon  which 
this  action  is  brought  was  made  by  the  company  with  the 
administratrix  of  Daniel  Koss,  and  in  respect  to  her  interest 
in  the  insured  property,  and  that  no  recovery  can  be  had  for 
the  loss  of  the  mill  mentioned  in  the  policy,  for  the  reason  that 
the  administratrix,  as  such,  had  no  insurable  interest  therein. 

If  the  premises  upon  which  this  claim  of  exemption 
from  liability  is  based  are  -  true,  the  recovery  cannot  be  sus- 
tained. An  administratrix  takes  the  legal  title  to  the  personal 
property,  but  she  has  no  estate  in  the  real  property  of  the 
intestate. 

It  was  held  in  Herhimsr  v.  Bice  (27  N.  Y.,  168),  that 
when  the  personal  estate  of  an  intestate  was  insufficient  to 
pay  his  debts,  the  administrator  had  an  insurable  interest  in 
the  buildings  upon  the  land  of  the  deceased,  on  the  ground 
that  he  is  a  trustee  of  a  power  to  sell  the  land  upon  the  order 
of  the  surrogate  for  the  benefit  of  creditors,  and  that  as  the 
interest  of  creditors  is  the  subject  of  insurance  the  adminis- 
trator may  insure  for  their  benefit. 

It  is  admitted  in  this  case  that  the  personal  estate  of  the 
intestate  was  more  than  sufficient  to  pay  his  debts,  and  the 
administratrix  had,  therefore,  no  interest  in  the  real  estate  to 
support  a  contract  of  insurance.  The  defendant,  by  the  policy 
in  question,  undertook  to  insure  "  the  estate  of  Daniel  Ross  " 
against  loss  or  damage  by  fire,  upon  property  described  as  a  cot. 
ton  mill  building,  and  the  fixed  and  movable  machinery  therein. 

The  person  or  persons  to  be  insured  are  not  named  in  the 
policy,  nor  is  this  essential  to  the  validity  of  the  contract 
of  insurance. 

If  the  name  of  the  person  for  whose  benefit  the  insurance 
is  obtained  does  not  appear  upon  the  face  of  the  policy,  oi 
if  the  designations  used  are  applicable  to  several  persons,  or  if 
the  description  of  the  assured  is  imperfect  or  ambiguous,  so 
that  it  cannot  be  understood  without  explanation,  extrinsic 
evidence  may  be  resorted  to,  to  ascertain  the  meaning  of  the 
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contract;  and  when  thus  ascertained,  it  will  be  held  to  apply 
to  the  interests  intended  to  be  covered  by  it,  and  they  will 
be  deemed  to  be  comprehended  within  it  who  were  in  the 
mind  of  the  parties  when  the  contract  was  made.  (1  Phil,  on 
Ins.,  163;  CoVpoys  v.  CoVpoys^  Jacob.,  451;  Burrows  v. 
Turner^  24  Wend.,  277 ;  Danyia  v.  Boardmcm^  12  Mass.,  30 ; 
IfewsorCs  AdmWs  v.  Douglass^  7  H.  &  John.,  417.) 

The  evidence  leaves  no  donbt  as  to  the  persons  intended  by 
the  designation  ^^  the  estate  of  Daniel  Boss." 

The  agent  of  the  defendant,  to  whom  the  application  was 
made,  was  informed  that  the  insurance  was  desired  for  the 
benefit  of  the  widow  and  heirs  of  Daniel  Koss ;  the  policy 
was  subsequently  issued  by  him,  and  the  language  used  to 
designate  the  assured  was  inserted  by  him  without  instruc- 
tions from  them. 

Under  these  circumstances,  the  rule  of  construction  to 
which  we  have  referred  has  a  direct  application. 

It  is  insisted,  however,  that  the  words  "  estate  of  Daniel 
Ross"  have  a  definite  legal  signification,  meaning  his  adminis- 
tratrix, and  that  the  policy  is  to  be  construed  in  the  same 
manner  as  though  she  was  named  as  the  person  assured 
thereby. 

This  position  has  some  support  in  the  remark  of  Denio, 
Ch.  J.,  in  Herhi/mer  v.  Ricey  to  the  effect  that  in  common 
parlance  and  in  legal  language,  when  the  estate  of  a  deceased 
person  is  spoken  of,  the  reference  is  to  his  effects  in  the  hands 
of  his  executor  or  administrator.  In  that  case  the  question 
was  as  to  the  right  of  the  administrator  and  the  creditors  of 
the  intestate  on  the  one  side,  and  the  heirs  upon  the  other,  to 
certain  money  recovered  upon  policies  of  insurance  upon  the 
buildings  on  the  land  of  the  intestate,  issued  directly  to  the 
administrator  or  renewed  upon  her  application.  The  renewal 
receipts  stated  the  premium  to  have  been  received  of  the 
estate  of  the  intestate.  In  fact  the  policies  were  renewed 
upon  the  application  of  and  for  the  benefit  of  the  administra- 
trix and  the  creditors,  and  the  court  gave  effect  to  the  contract 
according  to  the  intention  of  the  parties. 
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This  case  is  not,  we  think,  an  authority  for  the  claim  made 
by  the  defendant.  The  words  used  in  this  policy  were 
intended  to  designate  the  persons  holding  the  legal  title,  and 
to  speak  of  the  property  left  by  a  deceased  person,  including 
the  real  property,  especially  before  final  settlement  of  his 
affairs,  as  his  estate,  if  not  an  accurate,  is  not  an  unusual 
designation. 

We  are  of  opinion  that  the  interests,  both  of  the  adminis- 
tratrix and  of  the  heirs,  in  the  insured  property  were  covered 
by  this  policy.  (1  Phil,  on  Ins.,  106 ;  JETigginson  v.  DcUcy  12 
Mass.,  96.) 

It  is  claimed  on  the  part  of  the  defendant  that  the  policy 
in  question  was  issued  upon  an  application  and  survey  made 
in  1863  by  Daniel  Ross  to  the  Home  Insurance  Company,  for 
an  insurance  upon  the  same  property  covered  by  this  policy, 
and  that  that  application  and  survey,  by  the  terms  of  the 
policy,  werereferred  to  and  made  a  part  of  it,  so  as  to  bind 
the  assured  by  the  statements  contained  therein  as  warranties, 
except  as  they  were  modified  by  the  indorsement  made  by  the 
agent  of  the  defendant. 

In  that  application  and  survey,  it  was  represented  that  thero 
was  but  one  building  within  one  hundred  feet  of  the  mill. 
In  fact,  when  the  policy  was  issued,  there  was,  and  had  been 
for  some  years,  sever&l  buildings  within  that  distance.  There 
were  other  statements  in  the  application  and  survey  which 
were  untrue  as  applied  to  the  time  when  this  policy  was 
issued.  If  this  survey  was  made  a  part  of  the  contract,  the 
policy  never  attached,  as  the  truth  of  the  statements  in  the 
application  and  survey  was  a  condition  precedent  thereto. 
The  court  held  that  this  application  and  survey  was  not  a 
part  of  the  policy,  and  excluded  that  question  from  the  con- 
sideration of  the  jury. 

In  the  printed  part  of  the  policy  it  is  provided  as  fol- 
lows : 

"  This  policy  is  made  and  accepted  in  reference  to  the  sur- 
vey on  file  at  this  office  and  the  conditions  hereto  annexed, 
which  are  to  be  used  and  resorted  to  in  order  to  explain  the 
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rights  and  obligations  of  the  parties  hereto  in  all  cases  not 
herein  otherwise  especially  provided  for." 

And  one  of  the  conditions  referred  to,  after  specifying 
what  the  application  mnst  contain,  including  among  other 
things  a  specification  of  the  situation  of  the  property  to  be 
insured,  with  respect  to  contiguous  buildings,  declares  "  that 
if  any  survey,  plan  or  description  of  the  property  herein 
insured  is  referred  to  in  this  policy,  such  survey,  plan  or 
description  shall  be  deemed  and  taken  to  be  a  warranty  on 
the  part  of  the  assured." 

The  attestation  clause  recites  that  the  "  Hope  Insurance 
Company  have  caused  these  presents  to  be  executed  by  their 
president  and  attested  by  their  secretary,  at  their  office  in 
Providence,  K.  I." 

It  is  apparent  from  these  provisions,  that  it  was  the  practice 
of  the  company  to  require  a  specific  written  application  and 
survey,  to  be  made  by  the  applicant,  to  accompany  his  pro- 
position for  insurance,  and  that  the  survey  referred  to  in  the 
condition  is  the  survey  mentioned  in  the  body  of  the  policy 
as  on  file  in  the  office  of  the  company,  and  which  was  the 
basis  of  the  contract  of  insurance. 

The  provision,  however,  requiring  a  written  application  by 
the  person  seeking  insurance,  was  introduced  for  the  benefit 
of  the  defendant,  and  if  the  company  issued  a  policy  without 
requiring  it,  the  contract  would  take  eflfect  as  though  no 
reference  thereto  had  been  made. 

In  this  case,  no  written  application  was  made  by  the 
assured,  nor  was  any  application,  relating  to  an  insurance  on 
this  property,  on  file  in  the  office  of  the  defendant. 

The  application  and  survey  made  by  Daniel  Eoss  in  1863, 
which  enumerated  the  articles  of  machinery  in  the  mill,  was, 
at  the  time  of  the  insurance,  in  the  possession  of  the  agent 
of  the  defendant  at  Utica,  where  it  had  been  from  the  time  it 
was  made. 

In  the  part  of  the  policy  which  describes  the  property 
insured,  this  survey  is  referred  to  as  follows:   "$2,165  on 
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movable  machinery  therein,  as  per  survey  on  fGie  at  oflSce  of 
M.  H.  Thomson,  at  Utica,  N.  Y." 

This  reference  to  the  survey  of.  1863  cannot,  we  think,  be 
regarded  as  the  survey  mentioned  in  the  printed  clauses  of  the 
policy. 

It  was  a  convenient  method  of  identifying  the  articles  of 
movable  machinery  covered  by  the  policy,  but  it  did  not  make 
the  other  statements  therein  a  part  of  the  contract. 

This  survey  was  not,  and  had  not  been,  on  file  in  the  office 
of  the  defendant.  Nor  does  the  evidence  in  the  case  furnish 
any  ground  for  the  inference  that  the  parties  understood  that 
the  survey  of  1863  was  to  stand  as  the  application  for  this 
insurance.  It  does  not  appear  that  the  assured  had  any 
knowledge  of  the  statements  it  contained;  nor  are  they 
chargeable  with  notice  of  them. 

The  parties  could  have  made  that  survey,  for  all  purposes, 
a  part  of  the  contract,  but  this  intention  is  not  apparent  upon 
the  face  of  the  instrument,  nor  is  it  established  by  extrinsic 
proof 

The  party  to  a  contract  who  seeks  to  destroy  its  obligation 
by  reason  of  an  alleged  breach  of  a  condition  precedent  by 
the  other  party,  cannot  establish  the  existence  of  such  a  con- 
dition by  inference  or  conjecture.  The  terms  of  the  contract 
must  be  clear  or  explicit  in  his  favor. 

There  was  no  error  in  the  ruling  of  the  court  that  the  sur- 
vey of  1863  was  not  a  part  of  the  contract  between  the 
parties. 

It  remains  to  consider  the  effect  of  the  contract  for  the  sale 
of  the  insured  property,  made  by  the  assured  after  the  policy 
was  issued.  When  the  insurance  was  effected  the  heirs  of 
Daniel  Koss  were  the  absolute  owners  of  the  land,  and  had 
an  insurable  interest  in  the  buildings  thereon  commensurate 
with  their  full  value.  They  were  insured  as  owners,  and  such 
premium  was  exacted  by  the  defendants  as  was  deemed 
equivalent  to  the  risk  assumed. 

The  contract  of  May  29,  1865,  was  an  entire  contract  for 
the  sale,  for  a  gross  sum,  of  the  mill  and  the  machinery 
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therein.  It  was  not  obligatory  upon  the  infant  heirs,  as  no 
order  for  the  sale  of  their  estate  had  been  procured,  and  their 
general  guardian  had  no  power  to  contract  for  the  sale  in  their 
behalf.  It  did  not  become  mutually  obligatory  until  con- 
firmed and  approved  by  the  court  by  the  order  of  June  3. 

The  vendee  took  possession  of  the  property  immediately 
after  the  contract  was  executed  under  the  provision  therein 
giving  him  immediate  possession,  and  declaring  that  he  shall 
hold  the  land  and  personal  property  as  tenant  of  the  estate 
at  a  fixed  rent,  until  the  deed  should  be  executed  and 
delivered. 

The  vendee  paid  $1,500  when  the  contract  was  executed, 
and  remained  in  possession  without  any  new  contract,  until 
the  fire  which  destroyed  the  property. 

It  is  now  claimed  on  the  part  of  the  defendant,  that  by  the 
contract  of  sale  the  vendee  became  the  equitable  owner  of  the 
land,  and  trustee  for  the  vendors  of  the  purchase-money,  and 
that  the  contract  of  insurance  became  from  that  time  an 
indemnity  for  the  payment  of  the  unpaid  purchase-money,  and 
a  mere  insurance  of  the  debt  owing  to  the  vendors  to  the  extent 
of  the  policy.  It  is  then  insisted  that  this  relation  between 
the  parties  to  the  contract  of  insurance,  entitled  the  defend- 
ant,  on  payment  of  the  loss,  to  be  subrogated  to  the  extent  of 
such  payment  to  the  claim  of  the  vendors  for  the  purchase- 
money  on  the  contract,  and  that  the  transaction  in  short  was 
a  complete  execution  of  the  contract  of  purchase,  and  extin- 
guished the  liability  of  the  defendant  on  the  policy.  The 
general  rule  is,  that  the  vendee  in  a  contract  for  the  sale  of 
land,  is  entitled  to  any  benefits  or  improvements  happening 
to  the  land  after  the  date  of  the  contract,  and  must  bear  any 
losses  by  fire  or  otherwise,  which  occur  without  the  fault  of 
the  vendor.  (Dart  on  Yendors,  116 ;  1  Sug.  on  Vendors, 
468 ;  Paine  v.  MiUer^  6  Yes.,  349.)  Nor,  it  seems,  is  he 
entitled  to  the  benefit  of  an  insurance  obtained  by  the  vendor 
on  his  own  account,  and  held  for  his  own  benefit.  {SlwtAJoell 
V.  The  Jefferson  Ins.  Go.y  6  Bosw.,  261 ;  and  see  Ins.  Go.  v. 
Updegraff,  21  Pa.  St.,  513.) 
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And  in  case  of  loss  by  fire,  when  such  an  insurance  exists, 
it  was  said  by  the  chancellor,  in  Tyler  v.  ^tna  Ins.  Co.  (16 
Wend.,  386),  in  analogy  to  the  rule  in  case  of  insurance  upon 
the  interest  of  a  mortgagee,  that  the  insurer,  on  payment  of 
the  loss,  is  entitled  to  be  subrogated  pro  tanto  to  the  rights 
of  the  insured  in  the  unpaid  purchase-money. 

"Without  conceding  the  correctness  of  this  doctrine,  we 
think  that  this  case  is  not  within  it.  The  contract  of  sale 
was  entire.  The  value  of  the  machineiy  and  personal  pro- 
perty formed  the  principal  part  of  the  purchaaeioney.  The 
mill  was  useless,  as  such,  without  machinery ;  and  it  may  be 
assumed  that  neither  the  real  nor  personal  property  would 
have  been  purchased  separately. 

The  title  to  the  personal  property  did  not  pass  by  the  con- 
tract. By  the  agreement  of  the  parties,  the  vendee,  at  the 
time  of  the  fire,  held  it  as  tenant.  When  it  was  destroyed 
by  the  fire,  it  was  the  property  of  vendors  in  the  contract, 
and  the  loss  was  theirs.  {Herring  v.  Hoppock^  15  N.  T., 
409 ;  EmJyrouck  v.  Loumbury^  26  N.  T.,  699.) 

They  were  disabled  to  perform  the  contract  in  respect  to 
the  personal  property,  nor  could  they,  under  the  circumstan- 
ces, compel  the  vendee  to  accept  a  partial  performance  on 
their  part,  and  require  him  to  take  the  land.  {Bacon  v. 
Simpson^  3  Mees.  &  W.,  78.) 

The  same  event,  therefore,  which  fixed  the  liability  of  the 
defendant  to  pay  the  insurance,  discharged  the  vendee  from 
the  obligation  to  pay  the  debt,  to  which  the  defendant  claims 
to  be  subrogated.  Manifestly  there  was  then  no  right  of  sub- 
rogation. Nor  can  the  transaction,  in  November,  wlien  the 
deed  was  delivered  and  the  payment  made,  be  regarded  as 
an  election  by  the  vendee  to  perform  the  contract  of  May 
29. 

The  payment  was  made,  not  alone  in  consideration  of  the 
delivery  of  the  deed,  but  also  of  the  assignment  of  the  claims 
against  the  insurance  companies.  If,  however,  the  contract 
of  sale  was  in  full  force  after  the  fire,  the  defendant  was  not 
entitled  to  subrogation  to  the  claim  of  the  vendors. 
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The  original  undertaking  by  the  defendant  was  an  insur- 
ance of  the  owner's  interest  in  the  property 

By  the  contract  of  sale,  the  vendee  agreed  to  repay  the 
vendor  the  aneamed  portion  of  the  premium  on  the  policy  in 
question,  and  to  keep  the  premises  insured  for  the  protection 
of  any  mortgage  he  should  give  on  the  consummation  of  the 
sale. 

The  undertaking,  by  the  vendee,  to  pay  the  cost  of  the 
insurance,  was,  under  the  circumstances,  equivalent  to  an 
agreement  on  the  part  of  the  vendor,  to  hold  the  insurance 
for  the  protection  of  the  joint  interests  of  the  parties,  and 
created  a  privity  between  them  in  respect  to  the  contracts 
of  insurance.  There  can  be  no  other  reasonable  construction 
of  the  transaction. 

In  substance,  this  insurance  was  furnished  by  the  vendor 
as  an  additional  security  for  his  debt. 

If,  as  between  the  parties  to  the  contract  of  sale,  the  vendee 
was  entitled  to  the  benefit  of  the  insurance  moneys  in  case  of 
loss,  the  defendant  can  assert  no  equity  in  hostility  to  that 
arrangement. 

The  equity  of  the  defendant  is  the  equity  of  the  vendors ; 
and  an  arrangement  between  the  vendors  and  vendee,  in 
respect  to  the  application  of  the  proceeds  of  the  insurance, 
did  not  violate  any  contract  between  the  insurer  and  insured. 

.  The  defendant,  upon  payment  of  the  indemnity  promised, 
simply  performs  his  contract.  {Kerruychan  v#  Ths  N.  T". 
Bowery  Fire  Ins.  Co,^  17  N.  Y.,  428;  Insurcmce  Co,y  v. 
Updegraff,  21  Pa.  St.,  613.) 

The  judgment  should  be  affirmed. 

All  concurring,  judgment  affirmed. 
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John  W.  Thompson  et  al.,  Respondents,  v.  The  Ebib  Rail- 

BOAD  Company,  Appellant. 

A  verified  answer,  which  interposes  a  general  denial  to  the  complaint,  is 
tantamount  to  a  plea  of  the  general  issue  under  the  former  system  of 
practice  at  law.  Buch  answer  gives  to  the  defendant  the  right  to  require 
the  plamtiff  to  establish  by  proof  all  the  material  facts  necessary  to  show 
his  right  to^jk  recovery.  It  cannot  be  stricken  out  as  sham,  although 
shown  by  affidavits  to-be  false. 

Where  the  answer  contains  a  general  denial  of  several  allegations  of  the 
complaint. — ffeldf  that  as  to  those  allegations,  the  answer  is  as  fhlly  a 
general  denial  as  is  an  answer  denying  the  whole  complaint,  a  general 
denial  of  b\\  its  allegations.  The  allegations  denied  must  be  met  by 
proof,  and  such  proof  must,  in  such  a  case,  as  well  as  in  that  of  a  general 
denial  of  the  whole  complaint,  be  the  common-law  proof,  which  the 
defendant  has  the  constitutional  right  to  require.  And  this  rule  is 
applicable,  whether  the  complaint  sets  up  a  claim  formerly  cognizable 
by  a  court  of  law,  or  one  entertained  only  in  a  court  of  equity. 

The  247th  section  of  the  Code  gives  no  power  to  order  judgment  upon  a 
part  of  an  answer  as  firivolous,  where  there  is  a  part  which  is  held  good. 
If  it  is  irrelevant,  it  may  be  stricken  out  as  such,  under  section  153.  And 
this  relief  may  be  granted  on  a  motion  for  judgment  for  f  rlvolousnesa, 
if  there  is  a  prayer  in  the  notice  of  motion  for  "  other  or  further  relief." 

In  an  action  by  preferred  stockholders  against  a  corporation  to  compel  the 
pa3rment  of  a  dividend  alleged  to  be  due,  and  charging  that  the  ftmds 
applicable  thereto  have  been  diverted  to  the  permanent  improvem^its 
and  additions  of  the  road,  the  common  stockholders  may  be  proper,  but 
are  not  necessary  parties. 

(Argued  April  25th ;  decided  May  23d,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  of  the  Third  department,  affirming  an  order 
of  the  Special  Term  striking  out  part  of  an  answer  interposed 
by  defendant  as  sham,  and  holding  the  rest  of  the  answer 
frivolous,  and  directing  judgment  for  the  respondents. 

This  action  was  for  the  recovery  of  an  undeclared  dividend 
for  the  year  1869,  upon  preferred  stock.  The  New  York  and 
Erie  Railroad  Company  (the  predecessor  of  the  appellant), 
became  bankrupt  in  1859.  It  was  largely  indebted  to  mort- 
gage creditors  and  others.     By  a  contract  between  the  stock- 
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holders  and  creditors,  it  was  arranged  that  the  corporate  pro- 
perty should  be  sold  under  foreclosure  proceedings  then 
pending ;  that  the  defendant  should  be  organized  as  the  suc- 
cessor of  the  old  company  ;  that  the  mortgage  liens  should  be 
continued ;  that  other  creditors,  on  surrender  of  their  evidences 
of  indebtedness,  should  be  entitled  to  an  issue  of  preferred 
stock  upon  certain  terms,  among  others,  that  the  holders  of 
such  preferred  stock  should  be  entitled  to  a  yearly  dividend 
of  seven  per  cent,  out  of  the  surplus  net  earnings,  after  pay- 
ing certain  int^est  and  other  specified  sums.  The  con- 
tract was  executed,  and  was  ratified  by  the  legislature. 
The  plaintiffs  claim  as  holders  of  certain  shares  of  this 
preferred  stock.  This  action  is  brought  to  enforce  the 
declaration  and  payment  of  a  dividend,  under  Laws  of  1861, 
213,  section  4.  The  complaint,  after  allegations  embodying  the 
above  statement,  charges  that  the  net  earnings  of  the  defend- 
ant during  the  year  1869,  amounted  to  fully  enough  to  pay  to 
the  holders  of  said  preferred  stock  the  dividends  claimed.  It 
charges  that  defendant  has  expended  a  large  part  of  its  net 
earnings  for  the  year  1869,  in  permanent  additions  and 
improvements  to  its  property,  to  the  undue  advantage  of  the 
holders  of  its  common  stock,  and  expended  another  large  part 
in  illegal  investments  and  purchases.  These  three  averments 
are  respectively  numbered  in  the  complaint,  "  eleventh," 
"twelfth"  and  "thirteenth."  The  answer,  for  the  first 
defence,  denies  each  and  every  allegation  contained  in  those 
paragraphs  of  the  complaint,  and  avers  that  the  affairs  of  the 
defendant  are  manj^ed  by  seventeen  directors,  of  whom  no 
accounting  has  been  asked  respecting  the  matters  set  forth  In 
the  complaint  The  second  defence  states  that  the  claims  of 
the  plaintiffi  are  hostile  to  the  interest  of  the  common  stock- 
holders, claims  that  they  should  be  represented  in  the  action, 
and  discloses  the  names  of  some  of  them,  and  the  names  of 
defendant's  directors.  The  order  under  review  condemns 
the  first  defence  as  sham,  and  the  latter  part  of  it  as  both 
sham  and  frivolous;  and  the  second  defence  as  frivolous. 
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Thomas  G.  Shearman  (  Wm.  A.  Beach  with  him),  for  the 
appellant.  No  hindrances  to  a  speedy  trial  will  forfeit  the 
right  to  a  regular  and  statutory  notice  of  trial  and  hearing. 
{Lodewick  v.  Ford^  Ct.  of  Appeals.)  The  proposition  to  issue 
certificates  for  dividends  payable  in  future  has  no  binding  force. 
{Barnard  v.  Vt.  and  Mass.  JR.  Ji.  Oo.y  7  Allen,  612.)  The 
declaration  of  a  dividend  is  entirely  within  the  discretion 
of  the  directors  of  a  corporation.  {Brown  v.  Monmouthshire 
B.,4  E.  L.  &  E.,  113  ;  State  of  La.  v.  Bk.  of  La.,  6  La.,  745  ; 
EVy  V.  Sprarjue,  Clarke,  351.)  No  action  lies  to  compel  a 
dividend.  {Jackson  v.  Newark  Pla/nk  R.  Co.,  31  N.  J., 
277 ;  Kanes  v.  Oenesse  and  Boch.  B.  B.  Oo.y  4  Abb.  N.  S., 
107 ;  WUliaton  v.  Mich.  South.  B.  B.  Go.,  13  Allen,  400 ; 
Barry  v.  Merch.  Ex.  Co.,  1  Sandf.  Ch.,  280 ;  Luting  v. 
Atlantic  M.  S.  Co.,  46  Barb.,  510,  614.)  The  characters  of 
creditor  and  stockholder  cannot,  under  this  act  (Laws  of  1862, 
p.  209)  attach  to  the  same  subject-matter.  (  WiUiston  v. 
.  Mich.  South.  B.  B.  Co.,  13  Allen,  400  ;  Taft  v.  Hartford  a/ad 
FishkiU  B.  B.  Co.y  8  R.  L,  310 ;  Smith  v.  Chesapeake  and  O. 
a,  C,  14  Peters,  45.) 

James  EmoUy  for  the  respondents.  Where  there  has  been 
a  failure  to  pay  the  dividends  at  the  stipulated  time,  on 
account  of  a  deficiency  of  earnings,  the  arrears  of  dividends 
must  be  paid  from  the  first  profits  subsequently  accruing 
{Henry  v.  Orea;t  Northern  Bail/road  Co.y  27  Law  J.,  1-16 ; 
S.  C,  4  Kay  &  Johns.,  1-21 ;  Crawford  v.  North  Eastern 
B.  B.  Co.y  3  Kay  &  Johns.,  741 ;  MaUhews  v.  Oreat  North- 
em  B.  B.  Co.y  28  Law  J.,  375 ;  Smith  v.  Cork  and  Bandon 
B.  B.  Co.y  3  Irish  [Eq.],  N.  S.,  366 ;  Sturge  v.  Eastern  Union 

B.  B.  Co.y  7  De  G.  Macn.  &Gord.,  168 ;  S.  C,  31  Eng.  L.  & 
E.,  406 ;  Stevens  v.  S(mth  Dover  B.  B.  Co.y  9  Hare.,  313 ;  S. 

C,  13  Beavan,  48.)  The  denial  was  by  way  of  negative 
pregnant.  {Shermam,  v.  N.  Y.  Central  MiUsy  1  Abb.,  1871 ; 
King  V.  Bayy  11  Paige,  236 ;  Davison  v.  PoweUy  16  How., 
467.)  Such  a  defect  can  only  be  reached  by  motion  to  strike 
out,  under  section  162  of  the  Code.    {Blake  v.  Eldrcdy  18 
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How.,  240,  242 ;  Beed  v.  Zatson,  15  Barb.,  9,  17.)  In  view 
of  the  evidence  produoed,  and  under  all  the  circumstances  of 
the  case,  the  defendant  was  called  upon  to  produce  specific  and 
definite  information  in  relation  to  the  account  to  entitle  the 
answer  to  stand.  {People  v.  McCombery  18  N.  Y.,  324; 
Manuf.  Bank  v.  Hitchcock^  14  How.,  406 ;  Bailey  v.  Lane^ 
13  Abb.,  354 ;  Walker  v.  Heunttj  11  How.,  395,  400,  citing 
many  cases;  Agawam  Bcmk  v.  Egerton^  10  Bosw.,  660; 
Lawrence  v.  Derby ^  24  How.,  133.)  The  defendant  occupied 
toward  the  plaintiffs  the  relation  of  a  trustee.  (iT.  Y.  and 
N.  H.  R.  B.  Co.  V.  Schuyler,  17  K.  T.,  699 ;  Bodge  v.  Wool- 
set/y  18  How.  U.  S.,  331.)  The  issue,  therefore,  attempted  to 
be  raised  by  the  answer  is  frivolous.  {Mcmning  v.  Tyler,  21 
N.  T.,  567;  FairchUd  v.  Ogdenshurgh  B.  B.  Co.,  15  N.  Y., 
337 ;  St.  Markka  Ins.  Co.  v.  Harris,  13  How.,  95.)  The  new 
matter  is  frivolous.  {Ba;tee  v.  Androscroggvn  B.  B.  Co.,  49 
Maine,  491 ;  Cramer  v.  Bird,  Law  Rep.  [Eq.],  VI,  143,  148 ; 
Hocle  V.  Oreat  West.  B.  B.  Co.,  Law  Rep.  [Chan.  App.], 
in,  262-272.) 

FoLGBB,  J.  First.  Had  the  Special  Term  the  power  to  strike 
out  the  first  defence  set  up  in  the  answer  as  sham  f  A  sham 
answer  is  one  that  is  false,  and  these  words,  as  applied  to  an 
answer,  are  synonymous.  {The  People  v.  MoComber,  18  N.  Y., 
320.)  A  defence  is  sham,  in  the  legal  meaning  of  the  term, 
which  is  so  clearly  false  in  fact  that  it  does  not  in  reality 
involve  any  matter  of  substantial  litigation.  (Id.)  The  first 
defence  set  up  in  the  answer  is  of  two  parts.  The  second 
part  avers  that  '^  the  affairs  of  the  defendant  are  managed  by 
seventeen  directors,  and  the  plaintiff  have  not  asked  from 
any  of  the  said  directors  any  accounting  in  respect  to  the 
matters  set  forth  in  the  complaint."  We  find  nothing  in  the 
papers  which  shows  that  this  allegation  is  false. 

It  is  undoubtedly  true.  It  could  not,  therefore,  be  stricken 
out  as  sham.  For  although  it  may  not  involve  any  matter  of 
substantial  litigation,  it  is  not  because  it  is  clearly  false  in 
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fact.  It  will  be  noticed,  however,  as  we  progress,  in  its  char- 
acter as  frivolous  or  irrelevant. 

The  first  part  of  the  first  defence  is  a  general  denial  of  cer- 
tain material  allegations  of  the  complaint. 

We  have  held,  in  Wayland  v.  Tyaen^  decided  Ante  p. 
281,  that  a  verified  answer,  which  interposes  a  general  denial 
to  the  complaint,  is  tantamount  to  a  plea  of  the  general  issue 
under  the  former  system  of  practice  at  law ;  that  such  answer 
gives  to  the  defendant  the  right  to  require  the  plaintiff  to 
establish  by  proof  all  the  material  facts  necessary  to  show  his 
right  to  a  recovery ;  and  that  it  cannot  be  stricken  out  as 
sham,  although  shown  by  affidavits  to  be  false.  "  This  was 
not  upon  the  ground  that  a  false  plea  was  not  sham,  but  upon 
the  ground  that  a  party,  making  a  demand  against  another 
through  legal  proceedings,  was  required  to  show  his  right  by 
common-law  evidence,  and  that  ex  paHe  affidavits  were  not 
such  evidence." 

"  T^hen  the  general  issue  under  the  former  practice  was," 
and  a  general  denial  under  the  present  practice  is,  "  interposed 
as  a  defence,  the  party  had,"  and  has  "  a  right,  to  a  trial  by 
jury,  which  is  secured  to  him  by  thd  Constitution  (art.  1,  § 
2)."  In  Wayland  v.  Tyaen  the  answer  was  a  general  denial 
of  the  whole  complaint.  In  the  case  before  us,  the  general 
denial  of  the  answer  is  of  but  a  portion  of  the  complaint. 
Many  of  the  averments  of  the  complaint  are  admitted,  there 
being  no  denial  of  them  in  the  answer.  The  defendant,  it 
would  appear,  did  not  seek  to  controvert  them,  and  denied,  as 
it  might  (Code,  §  149),  the  material  allegations  of  the  com- 
plaint, which  it  did  care  to  controvert.  This  section  permits 
"  a  general  *  *  *  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant."  As  to  those 
allegations  thus  denied,  the  answer  is  as  fully  a  general  denial 
as  is  an  answer  denying  the  whole  complaint  a  general  denial 
of  all  its  allegations.  It  puts  fully  in  issue  the  allegations 
which  are  denied,  and  demands  of  the  plaintiff  that  he  make 
proof  of  them.     The  whole  stress  of  the  controversy  may  be 
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upon  the  truth  of  these  allegations,  and  all  other  averments  be 
no  more  material  than  as  inducement. 

The  allegations  denied  may  be  so  material  as  that,  without 
establishing  them,  the  plaintiff  must  entirely  &il  in  his 
action.  A  general  denial  of  but  these  allegations  does  then 
so  stand  in  the  way  of  the  plaintiffs  as  that  it  must  be  met 
and  overcome  by  proof.  And  such  proof  must  in  such  case, 
as  well  as  in  that  of  a  general  denial  of  the  whole  complaint, 
be  the  common-law  proof,  which,  as  was  held  in  Wayland  v. 
Tysen^  the  defendant  has  the  constitutional  right  to  require. 

But  it  may  be  said  that  such  is  the  case  only  in  an  action 
seeking  relief,  according  to  the  rules  of  the  common-law,  as 
was  the  case  above  cited.  And,  indeed,  it  has  been  held 
(as  in  Sheppard  v.  Steele,  43  N.  Y.,  62),  that  in  an  action 
seeking  relief  according  to  the  rules  of  equity,  the  provi- 
sion of  the  Constitution  above  referred  to  does  not  apply. 
The  right  of  a  party  to  a  trial  by  jury,  as  there  guar- 
anteed, is  ^^in  all  cases  in  which  it  has  been  heretofore 
vsedP  As  courts  of  equity  did  not  theretofore  use  the  trial 
by  jury,  no  right  is  violated  when  an  action  seeking  rehef 
from  the  equity  power  of  the  court  is  heard  without  the  aid 
of  a  jury.  But  though  the  distinction  is  of  necessity  still 
kept  up  between  equitable  and  legal  grounds  of  claim  or 
defence,  they  are  administered  upon  by  the  same  court,  and 
in  the  same  form  of  action,  and  with  the  same  mode  of  plead- 
ing. And  whether  the  complaint  sets  up  a  claim  formerly 
cognizable  by  a  court  of  law,  or  one  entertained  only  in  a 
court  of  equity,  the  answer  follows  the  same  form.  The 
issue  in  the  action  is  arrived  at  in  the  same  mode  of  allega- 
tion. A  general  denial  is  the  same  in  either  case,  and  the 
same  rules  of  practice  must  apply  to  it.  If  it  is  equivalent  to 
a  general  issue  and  puts  the  plaintiff  to  the  proof  of  his  cause 
of  action  in  the  one  case,  it  does  in  the  other.  And  if  it  may 
not  be  stricken  out  as  sham,  because  it  is  a  general  denial,  in 
the  one  case,  it  may  not  in  the  other.  And  as  in  the  one 
case,  the  general  denial  requires  of  the  plaintiff  a  trial  and 
the  proof  of  his  demand  before  a  jury,  so  in  the  other,  the 
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general  denial  requires  of  him  a  trial  and  the  proof  of  his 
demand  by  the  production  of  his  witnesses  before  the  proper 
tribunal  in  the  presence  of  the  defendant,  subject  to  his  power 
of  cross-examination.  In  neither  case  can  affidavits  taken 
ex  parte  out  of  court  determine  the  issue. 

£ut  it  is  claimed  that  the  first  part  of  the  first  defence  of 
the  answer  is  a  denial  by  way  of  negative  pregnant,  and  that 
such  defect  in  an  answer  can  only  be  reached  by  a  motion, 
under  section  152  of  the  Code,  to  strike  out  the  denial  as 
sham.  If  this  were  so  (i.  6.,  if  it  were  a  negative  pregnant), 
it  is  doubtful  if  the  plaintiffs  could  object  to  it  in  this  way. 
For  the  Code  gives  the  right  to  the  defendant  to  answer  by  a 
general  denial  of  each  material  allegation  controverted  by  him. 
A  general  denial  of  a  complaint  upon  a  promissory  note, 
which  averred  making,  indorsing,  delivery,  presentment  for 
payment,  protest  and  notice,  is  permissible.  Could  such  a 
denial  be  correctly  said  to  be  by  way  of  negative  pregnant, 
because  it  might  be,  that  though  the  note  was  not  protested, 
still  all  other  averments  in  regard  to  it  were  true?  To 
require  that  such  a  denial  should  be  stricken  out  as  sham,  as 
amounting  to  a  negative  pregnant,  would  be  to  take  away  the 
right  to  a  general  denial  of  any  allegation  averring  more  than 
one  fact,  and  to  exact  of  the  defendant  a  specific  denial  of 
each  allegation  and  of  each  part  of  every  averment.  The 
general  denial  of  an  answer  has  as  wide  a  scope  as  the  allega- 
tion of  the  complaint  which  it  denies,  and  it  puts  in  issue  all 
which  the  plaintiff  could  be  permitted  to  prove  under  his  aver- 
ment. If  the  plaintiff  chooses  to  so  broadly  frame  the  allega- 
tion of  his  complaint,  as  that  a  general  denial  of  it  may  still 
leave  specifically  undenied  some  part  of  the  matter  comprised 
in  the  whole  of  his  allegation,  he  cannot  take  from  the 
defendant  his  right  of  a  general  denidl,  and  require  him  to 
specifically  deny  each  part  of  the  whole  which  the  complaint 
has  alleged.  Moreover,  it  is  difficult  to  see  how  a  general 
denial  can  be  correctly  criticised  as  containing  a  negative 
pregnant.  The  instances  given  of  it  in  the  books  do  not 
show  a  general  issue,  but  a  special  pleading  negativing  some 
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averment  in  the  words  of  the  averment,  or  some  part  of  them, 
leaving  without  effectual  traverse  other  parts  of  the  averment. 
Thus,  in  trespass,  for  entering  the  plaintiff's  house,  the  defend- 
ant pleaded  a  license  from  the  plaintiff's  daughter,  to  which 
the  replication  that  the  defendant  did  not  enter  by  her  license 
was  before  verdict  bad  as  a  negative  pregnant,  for  it  di^  not 
traverse  the  averment  of  the  license,  and  was  pregnant  with 
the  admission  that  there  was  a  license.  (1  Ghitty  PL,  614, 
margin.) 

But  a  general  denial  of  the  whole  plea,  had  such  pleading 
been  permissible,  would  have  put  in  issue  the  whole  aver- 
ment of  the  plea.  And  see  Wall  v.  Bvffcdo  WcUer-worka 
Co.  (18  K  Y.,  119  and  124). 

We  are  therefore  of  the  opitdon  that  the  general  denial  of 
the  first  defence  could  not  be  stricken  out  as  sham.  The 
second  part  of  the  first  defence  set  up  in  the  answer  is  open  to 
exception.  The  fact  that  the  plaintiflb  did  not,  before  the 
commencement  of  their  action,  apply  to  any  of  the  directors 
for  an  accounting,  was  not  material  or  relevant.  At  the  most, 
it  could  be  of  avail  on  the  question  of  costs.  And  not  proved 
by  the  plaintiffs,  this  would  be  as  available  upon  this  question 
as  if  pleaded  and  proven  by  the  defendant.  But  if  the  plain- 
ti&  establish  the  averments  of  the  complaint,  they  will  show 
the  defendant  in  de&ult;  they  will  show  that  they  had  a 
rightful  claim  against  the  defendant  which  can  be  enforced  by 
action.  The  maintenance  of  that  action  will  not  at  all  depend 
upon  a  prior  demand  of  an  accounting ;  for  without  either 
accounting  or  demand  for  it,  it  was  incumbent  upon  the 
defendant  and  its  directors  to  have  made  payment  to  the 
plaintiffs,  and  dereliction  in  that  duty  rendered  the  com- 
pany liable  to  an  action.  {Stacy  v.  Orahaniy  14  N.  T.,  492.) 
This  part  of  the  answer,  though  not  false  in  fact,  was  so 
entirely  immaterial  as  that  it  might  have  been  stricken  out 
as  irrelevant  under  section  152  of  the  Code. 

The  court  at  Special  Term  having  stricken  out  the  first 
answer  as  sham,  and  holding  the  whole  second  answer  firivo- 
lous,  ordered  judgment  in  the  action  for  the  plaintiffs  under 
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section  247  of  the  Code.  If  it  had  been  right  in  striking  ont 
the  general  denial  of  the  first  answer  as  sham,  it  might  have 
well  taken  this  course ;  but  as  the  general  denial  of  the  first 
answer  must  remain  on  the  record  as  a  good  answer,  demand- 
ing from  the  plaintiffs  proof  of  the  allegations  put  in  issue, 
the  court  could  not  act  upon  the  second  answer  as  frivolous. 
It  could  not  strike  it  out  for  that  reason ;  for  though  so  fi*ivo- 
lous  as  to  entitle  the  plaintiffs,  if  it  stood  alone,  to  judgment 
upon  it,  it  cannot  be  stricken  out,  but  must  remain  on  the 
record.  {Brigga  v.  Bergerij  23  N.  T.,  162.)  And  the  better 
opinion  is  that  the  247th  section  of  the  Code  gives  no  power 
to  order  judgment  upon  a  part  of  an  answer  as  frivolous 
where  there  is  a  part  which  is  held  good.  But  the  plaintiffs, 
in  their  notice  of  motion  to  strike  out  as  sham,  and  for  judg- 
ment on  the  answer  as  frivolous,  also  asked  for  such  other 
relief  as  may  be  proper. 

We  have  held,  in  The  People  ex  rel.  Johnson  v.  Supervisors 
of  Delaware  County  {a/nte,  196),  that,  under  such  a  dause 
in  the  notice  of  motion,  relief  may  be  given  other  than 
that  specifically  asked  for,  and  to  such  extent  as  is  war- 
ranted by  the  facts  plainly  appearing  in  the  papers  on  both 
sides.  There  is  no  reason  why  we  may  not  apply  this  rule  to 
this  case.  And  though  the  second  answer  may  not  be  stricken 
out  as  frivolous,  nor  may  the  plaintiff  have  judgment  thereon, 
under  section  247  of  the  Code,  yet  if  it  shall  appear  to  be  irre- 
levant it  may  be  stricken  out  as  such  under  section  152. 

The  substance  of  the  first  two  paragraphs  of  the  second 
defence  set  up  in  the  answer  is  that  the  interests  of  the  plain- 
tiffs are  adverse  to  thosQ  of  the  common  stockholders  of  the 
Erie  Bailway  Company,  and  that  the  action  cannot  properly 
proceed  to  trial  without  some  of  the  common  stockholders  are 
made  defendants  in  it.  The  plaintifis  cannot  recover  unless 
they  prove  that  the  net  earnings  of  the  company  have  been 
large  enough  to  pay  them  a  dividend,  according  to  the  agree- 
ment by  which  they  became  preferred  stockholders.  And 
they  must  establish  this  to  the  satisfaction  of  the  court,  as  a 
matter  of  fact,  and  also  as  matter  of  law,  in  view  of  the  ques- 
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tions  of  construction  of  the  agreement  which  are  made.  If 
the  plaintiffs  do  estabUsh  this,  the  common  stockholders  can, 
in  the  eye  of  the  law,  have  no  interest  adverse  thereto.  Then 
the  only  pretence  can  be  that  the  directors,  whom  the  common 
stockholders  have  placed  in  the  charge  of  their  property  and 
interests,  will  not  faithfully  defend  them  against  assault,  and 
will  not  so  resist  the  plaintiff's  action  as  that  the  questions  of 
fact  and  the  questions  of  law  shall  be  thoroughly  tried. 

There  does  not  seem  force,  enough  in  this  consideration  to 
justify  a  court  in  holding  that  an  averment  of  such  a  feet 
(doming  from  the  directors  themselves  is  relevant  to  the  mate- 
rial issues  in  the  action.  If  the  common  stockholders  were 
before  the  court,  by  motion  in  their  own  belialf,  abkinrg  to  be 
made  parties,  and  showing  that  the  trustees  of  their  own 
selection  were  likely  to  prove  faithless  to  their  trust,  the 
question  would  have  more  weight. 

The  defendant  has  cited  authorities  to  us,  showing  that  in 
certain  cases,  where  there  are  claims  by  one  set  of  stockhold- 
ers which  will  conflict  with  the  interests  of  another  set  of 
stockholderi9,  it  may  be  proper  that  both  sides  of  the  case 
should  be  represented  in  court  by  some  from  each  set.  We 
do  not  understand  these  authorities  to  hold  that  this  must  in 
aU  cases  be  so,  as  an  inflexible  rule.  It  is  a  matter  in  which 
the  court  may  exercise  its  discretion,  as  to  who  are  necessary 
or  proper  parties,  according  as  the  facts  and  exigencies  of  each 
case  appear.  We  see  nothing  in  the  facts  of  the  case  before 
us  demanding  the  bringing  in  of  common  stockholders  as  par- 
ties defendant,  or  which  gives  warrant  for  the  answer  to  that 
effect,  or  which  will  justify  its  interposition  to  the  hindrance 
of  the  plaintiffs  in  their  action.  In  our  view,  so  much  of  the 
second  defence  of  the  answer  may  properly  be  held  irrelevant, 
and  may  be  stricken  out  as  such. 

The  third  paragraph  of  the  second  defence  is  also  irrelevant. 
The  plaintiffs  allege,  as  a  breach  of  duty  of  the  defendant  to 
them,  that  the  persons  in  authorized  control  of  its  ftinds  and 
affairs  have  diverted  and  appropriated  part  of  its  net  earnings. 
They  set  up  this  as  a  cause  of  action  against  the  defendant. 


478  Cahill  v.  Palmbb.  [May, 


M^^^_A_ 


Statement  of  case. 


If  it  is,  it  ifl  no  answer  for  the  defendant  to  point  out  who 
those  persons  are.  The  plaintiffs  have  chosen  to  sue  the 
defendant,  who  cannot,  if  the  plaintiffs  have  good  cause  of 
action,  shiflfthem  for  redress  over  to  others.  If  the  plaintiffs 
have  no  cause  of  action,  proof  of  the  averment  of  the  answer 
setting  forth  the  names  of  these  persons  would  not  tend  to 
establish  that.  The  persons  named  are  not  necessary  parties 
to  the  action.  The  plaintiffs  are  not  bound  to  sue  them,  either 
in  this  action  or  in  another  against  them.  This  paragraph  in 
the  answer  seems  utterly  irrelevant. 

Our  conclusion  is  that  the  order  of  the  General  Term  and 
the  Special  Term  should  be  reversed,  in  so  far  as  it  strikes  out 
the  general  denial  of  the  first  answer,  and  as  it  directs  judg- 
ment for  the  plaintiffs  in  the  action,  and  as  it  orders  a  refer- 
ence to  take  and  state  an  account ;  that  it  be  modified  so  far 
as  it  holds  the  plaintifb  entitled  to  judgment  on  the  second 
defence  set  up  in  the  answer  as  frivolous,  and  so  far  as  it 
strikes  out  the  last  paragraph  of  the  first  defence,  and  that  an 
order  be  entered  striking  out  those  parts  of  the  answer  as 
irrelevant ;  and  that  except  as  thus  modified  or  reversed  the 
order  of  the  General  Term  be  affirmed,  and  that  neither  party 
have  costs  of  this  appeal  as  against  the  other. 

All  concurring,  ordered  accordingly. 

Bapallo,  J.,  did  not  vote. 


116    87    Stlvestkb  Oahill  ct  al..  Appellants,  v.  Ooubtlandt  Palmer 
1^  *S|  et  al.,  Respondents. 

A  deed  of  certain  real  estate  was  given  in  1760,  the  grantee,  under  it,  dying 
in  1700,  and  leaving  an  heir  proved  to  be  in  possession  in  1806,  claim- 
ing as  heir,  and  who  continued  in  possession  until  1828.  —  ffeldf 
that,  in  1867,  the  deed  might  be  read  in  evidence,  by  such  heir's  grantee 
in  possession,  as  an  ancient  deed,  without  proof  of  its  execution. 

Previous  to  the  Revised  Statutes,  in  order  to  establish  a  title  founded  upon 
adverse  possession  as  against  one  holding  the  paper  title,  such  posses- 
sion must  have  been  continued  for  twenty-five  years ;  but  proof  of  the 
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possession  of  a  cultivated  farm  in  1806,  by  one  claiming  as  heir  of  one 
who  died  in  1790,  which  possession  continued  until  in  1828 ;  will  author- 
ize a  presumption  that  such  possession  continued  from  1790  to  1828. 
Where  the  possession  is  actual,  exclusive,  open  and  notorious,  under  a 
claim  of  title  adverse  to  any  and  all  others  for  the  time  prescribed  by 
statute,  such  possession  establishes  a  title.  To  uphold  it,  a  grant  from 
the  true  owner  to  such  party  may  be  presumed. ' 

(Argued  April  24th  ;  decided  May  2dd,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  first  judicial  district,  affirming  the  judgment 
in  favor  of  the  defendants. 

This  was  an  action  to  recover  money  awarded  by  the  com- 
missioners -of  the  Central  park  extension,  to  the  defend- 
ant, Palmer,  for  land  taken  for  that  extension.  The  amount 
awarded  was  $76,040.  The  plaintifis  claim  five  undivided 
eighths,  in  fee  simple,  of  the  land  for  which,  the  award  was 
made.  The  money  having  been  awarded  to  Palmer,  the 
plaintiffs  brought  suit  against  the  mayor,  etc.,  of  New  York 
and  Palmer,  to  compel  the  payment  to  be  made  to  plaintiffs 
if  not  made;  and  to  recover  it  from  Palmer,  if  he  should 
have  received  it.  The  jury  were  directed  to  find  a  verdict  for 
defendants.  Palmer  claimed  to  have  been  the  owner  of  the 
property  taken  by  the  commissioners,  and  that  he  and  his 
grantors  had  been  in  the  actual  possession  of  the  premises  for 
more  than,  fifty  years.  The  original  grantor  was  one  Kort- 
right,  in  1760,  to  one  Sarah  Nutter,  who  died  in  1790,  leaving 
son,  Yalentine,  who  was  shown  in  possession  in  1806,  claim- 
ing by  descent  &om  his  mother,  and  remained  in  possession 
up  to  1828.  The  premises  were  shown  in  a  state  of  cultiva- 
tion in  1806.  There  was  no  direct  proof  of  possession  by 
Sarah  Nutter,  though  the  deed  to  her  recites  that  she  was 
then  in  possession.  In  1828,  the  son,  Nutter,  conveyed  the 
property  in  question  to  a  canal  company,  who  gave  a 
mortgage,  which  was  foreclosed,  one  Watt  becoming  the 
purchaser.  Palmer  obtained  title  through  several  inter- 
mediate grants,  in  1860.  No  adverse  claim  had  ever 
been  asserted  until  the  present  action.    The  plaintiff's  claim 
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of  title  is  based  on  a  deed  from  one  Gosse,  who  based 
his  title  upon  a  grant  made  by  William  Keift,  the  Dutch  gov- 
ernor, dated  May  9th,  1647,  granting  to  one  Johannes  La 
Montange  a  piece  of  land  claimed  to  embrace  the  property  in 
question.  Cosse  claimed  that  he  was  one  of  the  descendants 
of  the  original  grantee,  and  that  John  Montange  was  another, 
and  that  he  had  acquired  the  interest  of  Montange  by  a  deed 
dated  May  21st,  1851. 

A.  R.  Dyett^  for  the  appellants.  The  plaintiffs  can  recover 
the  money,  notwithstanding  the  award  of  the  commissioners. 
(Davies'  Laws,  526 ;  CoUins  v.  Mathewson^  N.  Y.  Gen.  Term, 
1866.)  On  the  question  of  adverse  possession,  see  Doe  v. 
Campbell  (10  John.,  475);  Jackson  v.  Moore  (13  John.,  513); 
Simpson  v.  Downing  (23  Wend.,  316) ;  RvsseU  v.  Wickham 
(36  Barb.,  at  page  369) ;  Jackson  v.  Frost  (5  Gow.,  346) ;  Jack- 
son V.  Woodruff  (1  Gow.^  286) ;  Laverty  v.  Moore  (33  N.  Y., 
658).  The  plaintiffs  claim,  under  a  grant  from  the  State; 
forty  years'  adverse  possession  must  be  shown.  (Gode, 
§§  75,  76 ;  PeopU  v.  Arnold,  4  Gomst.,  508 ;  8  Wend.,  183 ; 
17  Wend.,  312;  2  John.  Gas,,  283.)  Actual  seizin  continues, 
although  the  land  is  left  vacant.  {Fosgate  v.  Herkimer  M. 
Co.,  9  Barb.,  287;  4  Mass.,  416;  Rossell  v.  Wickham,  36 
Barb.,  390.)  Adverse  possession  does  not  enter  into  this 
case.  {Jackson  v.  Dumxmt,  9  John.,  55 ;  21  Wend.,  90 ;  Liv- 
ingston V.  Proseus,  2  Hill,  526 ;  17  Barb.,  663 ;  7  Wend., 
53 ;  13  John.,  466 ;  Crary  v.  Ooodm/m,  22  K  Y.,  170 ;  Fish 
V.  Fish,  39  Barb.,  513 ;  33  N.  Y.,  658.) 

John  E.  £u7*rill,  for  the  respondents.  On  the  question 
of  descent  under  the  Dutch  law,  4  Kent's  Gom.,  381, 
399;  Vanderlinden's  Laws  of  Holland,  167;  Vanderlewen, 
Roman  Dutch  Law,  30,  207,  227.  On  the  question  of 
Nutter's  possession.  Smith  y.  LoriUard  (10  Johns.,  347); 
Stocker  v.  Barney  (1  Lord  Eaym.,  741) ;  Dunn  v.  Barnard 
(Gowp.,  595) ;  Adams  on  Ejectment,  77,  78 ;  Fosgate  v.  Uer- 
kimeT  Co.  (9  Barb.,  287).  The  plaintiffs  should  have  requested 
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that  the  case  be  submitted  to  the  jury,  and  not  having  done 
so,  are  estopped.  {Downs  v.  Rmh^  28  Barb.,  167 ;  Plumb  v. 
OaU.  Mut.  Ins.  Co.,  18  K  Y.,  392,  658 ;  Graser  v.  StUl- 
wager ^  25  N.  Y.,  318;  Brown  v.  Bowm^  30  N.  Y.,  636; 
Story  V.  Brennman^  16  N.  Y.,  624.) 

Grovee,  J.    The  plaintiff  claims  in  this  action  to  recover 
a  jjortion  of  the  money  paid  by  the  city  to  the  respondent, 
as  a  compensation  for  lands  taken  by  the  city  for  the  Central 
park.    These  lands  were  taken  nnder  the  act  of  1869,  chap. 
101,  and  of  1863,  chap.  616.    These  acts  make  the  act  pro- 
viding for  the  taking  of  land  for  streets  by  the  city,  applica- 
ble to  lands  taken  for  the  park,  in  respect  to  the  right  of 
recovery,  by  the  true  owner  of  land  taken,  of  money  which 
has  been  awarded  and  paid  to  another  for  such  Jand.     The 
latter  act  (§  184  Davies  Laws  of  New  York),  relative  to  the 
city,  538,  provides  that  in  all,  each  and  every  case  when  any 
sum  or  stuns  or  compensation  so  to  be  reported  by  the  said 
commissioners  in  favor  of  any  person,  etc.,  whether  named  or 
not  named  in  the  said  report,  shall  be  paid  to  any  person  or 
persons  or  party  or  parties  whomsoever^  when  the  same  shall 
of  right  belong  and  ought  to  have  been  paid  to  some  other 
person  or  persons  or  party  or  parties,  it  shall  be  lawful  for  the 
person,  etc.,  to  whom  the  same  ought  to  have  been  paid,  to 
sue  for  and  recover  the  same  with  lawful  interest  and  costs 
of  suit,  as  so  mnch  money  had  and  received  to  his  use,  by  the 
person  or  persons,  etc.,  respectively,  to  whom  the  same  shall 
have  been  so  paid.    It  follows  that  if  the  respondent,  to  whom 
the  money  was  awarded  and  paid  as  compensation  for  the 
land,  was  not  the  owner  thereof,  but  the  appellant  was  such 
owner  of  the  whole  or  any  part  thereof,  he  can  maintain 
this  action  for  the  recovery  of  such  portion  of  the  money 
as  his  interest  in  the  land  entitled  him  to  receive,  notwith- 
standing the  award  of  the  commissioners  giving  it  to  the 
respondent.    The  question,  therefore,  is  whether  the  appel- 
lant showed  title  to  the  whole  or  any  portion  of  the  land  for 
which  the  money  was  awarded  and  paid  to  the  respondent. 
Hakd— Vol.  VL       61 
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I  shall  assume,  in  the  coDsideration  of  this  question,  that  the 
lands  in  question  were  shown  to  have  been  included  in  the 
patent  given  by  William  Kieft,  Director  General  of  the  New 
Netherlands,  in  May,  1747,  to  Johannes  Montange,  and  that 
the  latter  there  acquired  a  valid  title  thereto  under  the 
patent,  although  the  question  is  involved  in  much  uncertainty 
from  the  defective  description,  other  than  that  the  lands 
conveyed  were  occupied  by  Hendrick  Foreest,  deceased. 
From  the  great  lapse  of  i;ime,  no  aid  in  locating  the 
lands  could  be  derived  Srom.  this  clause,  as  all  trace 
of  any  occupancy  of  Foreest  has  long  siDce  been  lost.  I  shall 
further  assume  that  there  was  evidence  to  show  that  James 
A.  Cosse,  who  gave  a  conveyance  of  the  land,  together  with 
other  land  in  1862,  to  the  plaintiff,  and  his  grantor,  John 
Montange,  .was  a  descendant  of  the  patentee  sufiScient  to 
require  the  submission  of  the  question  to  the  jury.  Assuming 
that  the  jury  would  have  found  in  favor  of  the  plaintiff  upon 
these  questions,  as  we  must,  as  the  judge  refused  to  submit 
them  to  the  jury,  it  follows  that  the  plaintiff  showed  a  right 
to  some  part  of  the  land  as  the  grantor  of  two  of  the  heirs  of 
the  patentee,  and  therefore  a  jprimha  fade  right  to  recover 
some  portion  of  the  money  paid  by  the  city  to  the  defendant 
therefor.  This  brings  us  to  the  question  whether  the  defend- 
ant  showed  title  in  fee  to  the  land  in  himself.  The  case  con- 
tains no  evidence  as  to  any  occupancy  of  the  land  or  in  any 
way  affecting  the  title  until  the  year  1760,  when  a  deed 
claimed  to  include  the  premises  was  given  by  Lawrence  Kort- 
•Wright  to  Sarah  Nutter.  This  deed  recites  that  Sarah  Nutter 
was  then  in  possession,  and  that  Kortwright  had  lately  been  in 
possession  of  the  land.  This  deed  was  excepted  to  as  evi- 
dence by  the  plaintiff,  but  was  received  without  proof  of  its 
execution  as  an  ancient  deed.  No  direct  proof  was  given  of 
an  a<5tual  possession  by  Sarah  Nutter,  but  it  was  proved  that 
she  died  about  the  year  1790,  leaving  her  son,  Valentine 
Nutter,  her  only  heir,  and  that  Valentine  Nutter  was  in  pos- 
session of  the  land,  cultivating  it  as  a  farm,  having  sur- 
rounded it  with  a  substantial  feilce,  residing  thereon,  claiming 
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to  own  it  as  heir  of  his  mother  tinder  this  deed  from  Kort- 
wright  as  &r  back  as  1806,  which  was  as  far  back  as  the 
memory  of  witnesses  residing  in  the  neighborhood  extended ; 
bnt  from  the  testimony  of  the  situation  of  the  farm  improve- 
ments thereon  in  1806,  it  was  rendered  highly  probable  that 
it  had  been  occupied  for  a  long  time  before,  and  cultivated  as 
a  farm  probably  by  Valentine  Nutter  from  the  death  of  his 
mother  in  1790,  and  by  her  previous  to  her  death,  after  the 
deed  from  Kortwright  to  her.  This  proof  of  possession  under 
the  Kortwright  deed  was  sufficient  to  authorize  its  being  read 
in  evidence  without  proof  of  its  execution.  The  plaintiff 
proved  by  a  surveyor  that  he  could  not  locate  the  lands 
described  in  the  deed  from  the  description  upon  the  lands  in 
question.  This  may  well  be  true,  and  yet  not  at  all  tend 
to  show  that  such  lands  were  not  embraced  therein.  The 
witness  could  not  avail  himself  of  that  important  part 
of  the  description,  which  states  that  the  land  had  lately 
been  in  possession  of  Kortwright,  and  was  then  in  pos- 
session of  Sarah  Nutter,  the  grantee.  What  particular 
land  they  were  in  possession  of  nearly  a  century  before  the 
trial  could  not  be  proved,  nor  could  it  be  known  to  the  sur- 
veyor. The  fiwts  that  Valentine  Nutter,  sixty  years  before 
the  trial,  was  in  the  undisputed  possession  of  the  land,  claim- 
ing to  own  the  same  by  descent  from  his  mother,  under  this 
deed ;  that  such  possession  and  daim  were  unchallenged  by 
any  adverse  claioiant,  and  that,  from  the  facts  proved,  it  was 
probable  that  possession  had  been  held  under  the  deed  from 
the  time  it  was  given,  when  the  fects  were  known,  were 
stronger  evidence  that  the  land  so  possessed  and  claimed  was 
included  in  the  deed,  than  was  the  inability  of  the  surveyor 
so  to  locate  as  to  include  the  land  after  the  lapse  of  nearly  a 
century,  that  it  was  not  so  included.  The  testimony 
proved  beyond  question  that  Valentine  Nutter  was  in  the 
exclusive  possession,  claiming  to  be  the  absolute  owner  by 
descent  from  his  mother,  founding  his  title  upon  this  deed  of 
the  farm,  embracing  this  land,  from  1806  down  to  1828,  when 
he  conveyed  a  piece  of  the  farm,  embracing  the  land  in  ques- 
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tion,  to  the  Harlem  Canal  Company,  receiving  back  a  pur- 
chase-money mortgage,  which  was  afterward  foreclosed  in 
equity,  and  the  land  sold  upon  the  decree  and  purchased  by 
Watt,  to  whom  it  was  conveyed  by  the  master ;  and  that  the 
defendant,  through  several  conveyances,  acquired  this  title  in 
May,  1860.  It  thus  appears  that  if  title  was  shown  in  Valen- 
tine Nutter,  the  defendant  was  the  owner  of  the  land,  and 
entitled  to  the  money  received  by  him.  But  the  adverse 
possession  of  Nutter  was  before  the  Revised  Statutes  were 
enacted.  At  that  time  to  establish  a  title  founded  upon 
adverse  possession,  as  against  one  holding  the  paper  title, 
such  possession  must  have  been  continued  for  twenty-five 
years,  {McGormick  v.  Bamumj  10  Wend.,  104 ;  Simpson 
V.  Dovmhig^  23  id.,  316.)  In  the  present  case  the  direct  evi- 
dence of  possession  by  Yalentine  Nutter  of  the  land  in  ques- 
tion was  only  from  1806  to  1828,  a  period  of  only  twenty-two 
years.  This  would  not  establish  title  against  those  having  tlie 
paper  title,  although  the  land  has  been  claimed  ever  since 
1828  by  those  deriving  title  from  Nutter,  through  deeds; 
yet  there  does  not  appear  to  have  been  any  actual  possession 
by  those  holding  this  title.  This  time  cannot  be  added 
cumulatively  to  the  possession  of  Nutter  to  complete  the 
twenty-five  years.  But  we  have  seen  that  there  was  strong 
circumstantial  evidence  tending  to  show  that  the  possession 
of  Nutter,  under  an  exclusive  claim  of  title,  founded  upon 
the  Kortwright  deed,  commenced  long  anterior  to  1806,  and 
reached  back  to  1790,  the  time  of  the  death  of  his  mother. 
The  judge  was  right  in  giving  effect  to  this  circumstantial 
evidence  after  so  great  a  lapse  of  time,  and  holding  that  an 
adverse  possession  in  Nutter  for  more  than  twenty-five  years 
was  shown.  The  counsel  for  the  appellant  insists  that  an 
adverse  possession,  although  for  the  length  of  time  required 
by  statute  to  bar  the  true  owner,  is  available  only  as  defence 
to  a  suit  brought  by  such  owner  for  the  recovery  of  the  land. 
In  this  the  counsel  is  in  error.  When  the  possession  is  actual, 
exclusive,  open  and  notorious,  under  a  claim  of  title  adverse 
to  any  and  all  other  for  the  time  prescribed  by  statute,  such 
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possession  establishes  a  title.  To  uphold  it,  a  grant  from  the 
true  owner  to  such  party  may  be  presumed.  (Washburn  on 
Eeal  Property,  vol.  3,  135  to  142  inclusive,  and  cases  cited ; 
Stevens  v.  Tuft^  11  Gray,  35.)  In  the  present  case  such  pre- 
sumption was  peculiarly  appropriate.  The  land  was  a  valu- 
able &rm.  It  was  inclosed  and  occupied  as  such  probably 
for  nearly  a  century,  under  a  claim  of  title  adverse  to  that  of 
the  Montange  heirs.  They  interposed  no  claim  whatever. 
The  presumption  is,  that  their  title  had  been  acquired  by 
those  in  possession  claiming  the  title.  There  was  never  any 
abandonment  of  this  title.  Although  there  has  not  been  an 
actual  occupancy  by  those  holding  the  title,  yet  there  has 
been  a  constant  claim  of  title,  under  a  regular  chain  of  deeds 
from  Nutter,  to  the  time  the  land  was  taken  by  the  city. 
The  judge  was  therefore  right  in  directing  a  verdict  for  the 
defendant,  upon  the  ground,  that  he  had  shown  a  good  title  to 
the  land,  and  the  judgment  of  the  General  Term,  affirming 
the  judgment  rendered  upon  the  verdict,  must  be  affirmed, 
with  costs. 
AU  concurring,  judgment  affirmed.  /^ 


Chablbs  F.  Wallman,  Kespondent,  v.  The  Society  of  Oon- 

OOED,  Appellants. 

The  extension  of  the  time  for  the  performance  of  a  contract,  is  not  perform- 
ance. And  where  an  action  is  brought  to  recover  the  contract  price,  the 
plaintiff  must  show  performance  by  himself  of  the  modified  contract,  or 
that  performance  was  excused,  in  the  same  manner  as  if  the  action  had 
been  brought  solely  upon  the  original  agreement 

A  contract  was  entered  into  for  the  building  of  an  organ,  to  be  paid  for 
when  completed.  The  vendee  advanced  money  to  tlie  vendor,  to  secure 
the  payment  of  which  a  mortgage  was  given  on  the  unfinished  instru- 
ment, payable  on  demand.  Default  having  been  made,  the  organ  was 
sold  by  the  vendee  under  the  mortgage. — Hddy  that  by  enforcing  the 
contract  ux)on  which  the  money  had  been  advanced,  the  vendee  did  not 
prevent  performance  by  the  vendor,  so  as  to  authorize  a  recovery  of  the 
price  by  the  latter. 

(Argued  April  19th ;  decided  May  23d,  1871.) 
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Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court,  in  the  fifth  judicial  district,  affirming  the 
judgment  in  favor  of  the  plaintifl^,  upon  a  verdict. 

The  action  was  to  recover  $3,000  claimed  to  be  due  the 
plaintiff,  under  a  contract  to  build  an  organ  for  the  defend- 
ant, a  religious  society.  The  plaintiff  was  a  musical  instru- 
ment maker,  and  made  a  contract  with  the  defendant,  repre- 
sented by  one  Falker,  their  president,  to  build  an  organ  in 
their  synagogue  to  be  finished  at  a  fixed  day.  The  plaintiff 
mortgaged  the  organ  to  the  defendant  in  an  unfinished  con- 
dition  as  security  for  advances  made  by  them  or  their  presi- 
dent, to  enable  him  to  go  on  with  the  building  of  it.  The 
organ  was  sold  unfinished  by  the  defendant,  under  the  mort- 
gage, and  the  plaintiff  claimed  that  by  this  act  of  the  defend- 
ant he  was  prevented  from  finishing  the  organ.  In  fact,  the 
plaintiff  himself,  under  the  direction  of  the  purchaser  at  the 
foreclosure,  took  possession  after  the  sale.  He  sued  for  the 
price,  and  for  extra  work.  The  original  time  for  completion 
was  shown  to  have  been  extended  by  parol.  The  other  facts 
are  sufficiently  stated  in  the  opinion  of  the  court. 

W.  C.  Ruger^  for  the  appellant. 

D,  Pratt^  for  the  respondents.  De&ult  might  be  waived 
by  defendant,  and  the  time  extended  for  performance. 
{Ddaeroix  v.  Buokley^  13  Wend.,  71;  Smith  v.  Ougerty^ 
4  Barb.,  614 ;  LatteTnore  v.  Saraon^  14  Johns.,  330 ;  Jewell 
V.  Schroeppdy  4  Cow.,  564 ;  Dubois  v.  J9.  <&  S,  Comal  Co.j 
4  Wend.,  285.)  When  it  becomes  material  to  ascertain 
the  purpose  for  which  an  instrument  was  given,  it  may  be 
shown  by  parol.  {Hutchina  v.  HUhardj  34  N.  F.,  24 ;  Mwr- 
ray  v.  Walker^  31  N.  T.,  399 ;  TmscoU  v.  King^  6  N.  T., 
147;  Chester  v.  Bank  of  Kmgaton^  16  N".  T.,  336;  Agawcmi 
Bank  v.  Streeoer,  18  K  Y.,  502.) 

Andrews,  J.  It  was  incumbent  upon  the  plaintiff,  before 
he  could  recover  the  price  of  the  organ,  to  show  that  he  had 
performed  the  contract  on  his  part,  or  that  such  performance 
had  been  waived  or  prevented  by  the  defendant. 
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We  deem  it  unnecessary  to  consider  whether  Falker  had 
authority,  as  the  agent  for  the  defendant,  to  agree  upon  any 
modification  of  the  terms  of  the  original  contract ;  or,  if  no 
original  authority  existed,  whether  the  society  ratified  his 
assumed  authority  in  that  respect,  so  as  to  be  bound  by  his  acts. 

We  shall  assume  that  the  time  for  the  performance  of  the 
contract  was  enlarged  by  an  agreement  binding  upon  the 
defendant,  and  that  extra  work  was  performed  for  which  the 
plaintiff,  if  entitled  to  recover  in  the  action,  could  claim 
additional  compensation. 

But  an  extension  of  the  time  for  performance  was  not  per- 
formance ;  and  the  plaintiff,  in  order  to  recover,  was  required 
to  show  a  performance,  by  him,  of  the  contract  as  modified, 
or  that  performance  was  excused  in  the  sstme  manner  as  if 
the  action  had  been  solely  upon  the  original  agreement. 

It  is  clear,  upon  the  evidence,  that  the  organ  was  unfinished 
when  it  was  taken  from  the  synagogue  of  the  defendant  in 
July,  1865,  by  the  plaintiff,  acting  as  the  agent  for  the  pur- 
chaser on  the  foreclosure  sale,  and  that  it  never,  subsequently, 
came  to  the  possession  of  the  defendant. 

The  plaintiff  acted  upon  the  assumption  that  the  title 
to  the  instrument  was  changed  by  that  sale,  and  he  took 
charge  of  and  completed  it  as  the  agent  for  the  purchaser. 

If  the  consideration  of  the  mortgage  given  to  August  Fal- 
ker was  money  advanced  by  the  society,  and  not  by  the 
mortgagee,  the  mortgage  was  nevertheless  valid. 

As  to  the  plaintiff,  it  was  founded  upon  a  valuable  con- 
sideration. 

Whether  August  Falker  held  it  for  his  own  benefit  or  for 
the  society,  was  a  question  between  those  parties,  and  in 
which  the  plaintiff  had  no  interest. 

The  form  of  the  security  was  assented  to  by  the  officers  of 
the  society,  and  the  society  ratified  the  transaction. 

There  is  no  foundation  in  the  evidence  for  the  assumption 
that  the  mortgages  were  given  upon  any  oral  agreement  or 
understanding  at  variance  with  their  legal  effect. 

In  the  view  of  the  evidence  most  favorable  to  the  plain- 
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tiff,  they  were  not  given  for  money  received  by  him  as  pay- 
ment upon  the  contract,  but  in  consideration  of  money 
advanced  by  the  society  upon  his  application,  to  enable  him 
to  finish  the  instrument,  and  upon  his  agreement  to  give 
security  thereon  by  mortgage. 

It  is  not  improbable  that  the  defendant,  if  the  organ  had 
been  completed,  would  have  allowed  the  money  advanced  to 
be  applied  upon  the  purchase-money,  but  no  such  agreement 
was  made.  The  defendant  was  under  po  obligation  to  pay 
any  part  of  the  purchase-money  until  the  organ  was  com- 
pleted. Treating  both  mortgages  as  if  made  to  the  defendant, 
the  case  then  is  this :  The  plaintiff  agreed  to  build  an  organ, 
to  be  paid  for  when  completed ;  the  vendee  advanced  money 
to  enable  him  to  finish  it,  to  secure  which  the  plaintiff  gave 
mortgages  on  the  unfinished  instrument,  payable  at  a  specified 
time,  or  on  demand ;  and  default  having  been  made  in  the 
condition  of  the  mortgages,  and  the  organ  having  been  sold 
upon  them,  the  plaintiff  is  allowed  to  recover  on  the  contract 
to  build  it,  as  though  it  had  been  performed,  on  the  ground 
that  the  defendant,  by  enforcing  the  contract  on  which  the 
money  was  advanced,  prevented  performance  by  the  plain- 
tiff, and  enabled  a  third  person  to  acquire  title  to  the  pro- 
perty. 

This  recovery  cannot  be  supported.  The  title  to  the 
organ,  when  the  mortgages  were  given,  was  in  the  plaintiff. 
If,  before  this,  he  had  sold  it,  or  it  had  been  taken  on  execu- 
tion against  him,  the  defendant  could  not  have  interfered. 

The  plaintiff,  to  procure  means  to  enable  him  to  perform 
his  contract,  made  a  conditional  sale  to  the  defendant;  that 
his  interest  in  the  property  might  be  wholly  divested  by  his 
default,  and  the  execution  of  the  power  of  sale  contained  in 
the  mortgage  was  a  result  contemplated  by  the  parties  and 
provided  for  by  the  contract. 

The  defendant  had  a  legal  claim  for  the  reimbursement  of 
the  money  advanced,  when  the  debt  became  due.  K  the 
plaintiff  had  performed  his  promise  to  pay  it,  he  would  have 
been  reinvested  with  the  legal  title  to  the  organ,  and  upon 
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completing  it,  could  have  recovered  of  the  defendant  the 
compensation  to  which  the  contract  entitled  him. 

To  say  that  the  defendant  prevented  performance,  in  any 
sense  applicable  to  this  case,  by  enforcing  the  mortgage  secn- 
ritj,  is  a  misapplication  of  terms.  The  defendant  did  no 
more  than  the  law  and  the  contract  authorized. 

If  the  plaintiff  has  suffered  loss,  it  is  attributable  to  his 
own  act  or  neglect,  and  not  to  any  violation  of  legal  duty  on 
the  part  of  the  defendant. 

The  exception  taken  to  the  charge  of  the  court  raised  the 
question  we  have  considered,  and  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

All  concurring,  judgment  reversed  and  new  trial  granted. 


William  Nelson,  Jb.,  et  al.,  Appellants,  v.  Fbedeeiok  H. 

Odiobnb,  Bespondent. 

A  charter  party  provided  that  a  full  caigo  under  deck  should  be  ftmiished 
by  the  charterer.  It  further  provided  that  the  cargo  should  be  delivered 
and  received  on  board,  as  customary,  at  the  place  of  delivery ;  and  if  any 
lighterage  was  necessary,  it  was  to  be  paid  by  the  charterer.— fiisW,  in 
an  action  by  the  owner  against  the  charterer  to  recover  IhU  freight,  that 
the  contract  to  provide  a  full  cargo  was  not  performed,  by  the  charterer 
furnishing  coal  at  a  wharf,  where,  by  reason  of  insufficiency  of  water,  the 
vessel  could  not  take  on  a  full  cargo,  bnt  where  it  was  practicable  to  com- 
plete the  cargo  by  lighters ;  and  that  the  fact  that  the  "  customary  **  way 
of  loading  at  that  place  was  at  the  wharf,  did  not  relieve  the  charterer 
from  his  obligation  to  provide  lighterage. 

(Argued  April  20;  decided  May  28d,  1871.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  affirming  a  judg- 
ment, entered  on  the  verdict  of  a  jury,  in  favor  of  defendant. 

The  action  was  brought  upon  tie  alleged  breach  of  a 
charter  party,  made  between  the  parties  on  the  21st  of 
October,  1864,  by  the  terms  of  which  the  plaintiffs  char- 
tered the  ship  J.  P.  Wheeler  to  the  defendant,  for  a  voy- 
age from  Cow  Bay  to  New  York,  with  a  cargo  of  coal  to  be 
HAin>—  Vol.  VI  62 
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fomifihed  by  the  defendant.  The  defendant  agreed  to  fur- 
nish a  foil  cargo  of  coal  for  the  vessel,  and  to  pay  freight  at 
the  rate  of  $7.60  per  ton  of  2,240  poands.  The  defendant  guar- 
anteed eighteen  feet  of  water  at  Cow  Bay,  and  the  agreement 
also  provided  that  vessels  of  greater  draught  were  to  be 
loaded  under  the  regulations  of  the  mining  company.  It 
was  further  agreed  that  the  cargo  should  be  delivered  and 
received  on  board  as  customary  at  Cow  Bay,  and  if  any  light- 
erage should  be  necessary,  it  should  be  paid  by  the  charterer. 
A  full  cargo  for  the  ship  was  1,250  tons ;  1,029  tons  were  fur- 
nished while  the  ship  lay  at  the  wharf  of  the  company,  when, 
by  reason  of  the  insufficiency  of  water,  the  ship  was  obliged 
to  haul  off  from  the  wharf.  Plaintiff  claimed  that  there  was  not 
eighteen  feet  of  water  at  Cow  Bay.  The  ship  struck  several 
times  on  the  bottom,  causing  great  damage.  Lighters  were 
refused,  by  means  of  which  the  cargo  might  have  been  com- 
pleted. There  were  lighters  in  the  bay.  The  ship  finally 
sailed  with  only  1,029  tons  on  board.  When  fully  loaded,  the 
ship's  draught  of  water  was  twenty  feet  and  six  inches ;  in 
ballast,  fourteen  feet ;  half  loaded,  sixteen  and  a  half  feet 
aft  and  sixteen  feet  forward ;  with  the  cargo  she  had  on,  she 
drew  seventeen  and  a  quarter  feet.  By  the  measurement  of 
Capt.  Ladd  (commanding  the  ship),  the  water  at  Cow  Bay, 
at  the  wharf,  was  at  low  water  twelve  and  a  half  feet,  and  at 
high  water  seventeen  and  a  half  feet. 

John  H.  Beynolda^  for  the  appellant. 

Hefwry  H.  Andereofiy  for  the  respondent. 

Andbews,  J.  The  right  of  the  plaintiffs  to  recover  freight, 
not  only  for  the  coal  actually  carried,  but  for  what  might 
have  been  carried,  if  the  vessel  had  taken  a  full  cargo,  depends 
upon  the  construction  of  the  charter  party,  and  the  respective 
obligations  of  the  parties  created  thereby. 

In  general,  where  the  charterer  hires  the  whole  tonnage 
carrying  capacity  of  a  vessel,  it  is  in  the  nature  of  a  con- 
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tract,  whereby  the  owner  agrees  to  carry  a  cargo  which  the 
charterer  agrees  to  furnish.  And  if  the  charterer  hires  the 
whole  burden  of  the  vessel,  under  an  express  or  implied  agree- 
ment to  load  it  with  a  full  cargo,  at  a  certain  freight,  and  fails 
to  provide  it,  he  is  liable,  if  the  owner  is  not  in  defaidt,  to  the 
same  extent,as  if  he  had  furnished  it.  (1  Par.  on  Mer.  Law, 
232,  242  ;  Duffin  v.  Sayes,  15  J.,  326.) 

If,  however,  the  charterer  hires  the  entire  ship,  and  is  to 
pay  a  certain  price  per  ton  for  such  goods  as  he  shall  put 
upon  it,  and  there  is  no  express  or  implied  covenant  to  load  it 
as  full,  then  the  owner  can  only  recover  fi'eight  upon  the 
goods  shipped.    (Abbott  on  Shipping,  412,  and  cases  cited.) 

The  plaintiff,  by  the  charter  party,  upon  which  this  action 
was  brought,  covenanted  that  the  vessel  should  proceed  on  a 
voyage  from  New  York  to  Cow  Bay,  IS.  B.,  and  there  receive 
on  board  coal  to  be  transported  to  New  York. 

The  defendant,  on  his  part,  engaged  to  provide  and  Aimish 
to  the  vessel  a  full  cargo  of  coal,  under  deck,  and  to  pay  to 
the  plaintiff  for  the  transportation  a  specified  rate  per  ton. 

He  also  guaranteed  that  there  was  a  depth  of  eighteen  feet 
of  water  at  Cow  Bay  ;  and  the  contract  provided  that  vessels 
of  greater  draft  should  be  loaded  under  the  regulations  of 
the  mining  company  at  the  Block  House  mine. 

The  tonnage  of  the  vessel  was  stated  in  the  charter  party, 
and  it  was  proved  that  she  could  carry,  under  deck,  1,300 
tons  of  coal,  and  that  when  fully  loaded  her  draft  exceeded 
twenty-one  feet. 

The  vessel  proceeded  on  her  voyage,  and  took  on  at  the 
wharf  of  the  mining  company  at  Cow  Bay,  1,050  tons  or 
thereabout  of  coal ;  and  the  testimony,  on  the  part  of  the 
plaintiff*  tended  to  show  that  the  depth  of  the  water  at  the 
wharf  would  not  admit  of  more  to  be  taken  there. 

The  plaintiff  sought  to  establish  a  breach  of  the  warranty 
as  to  the  depth  of  water  at  Cow  Bay ;  and,  upon  this  subject, 
there  was  conflicting  evidence.  But  it  is  imnecessary,  in  the 
view  we  take  of  the  case,  to  consider  the  question  raised  upon 
this  provision  in  the  contract. 
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The  master  of  the  vessel,  after  loading  what  could  be  taken 
at  the  wharf,  took  his  vessel  into  deeper  water  and  anchored, 
and  then  called  upon  the  mining  company  to  procure  lighters, 
and  complete  the  lading  of  the  vessel ;  and  this  method  was 
practicable.  The  company  refused  to  furnish  lighters  or  to 
hire  schooners  for  this  purpose,  although  the  latter  might  have 
been  procured. 

We  will  now  refer  to  another  provision  of  the  charter 
party  upon  which  this  controversy  mainly  turns. 

After  the  clauses  to  which  we  have  referred,  it  proceeds  as 
follows :  '^  It  is  further  agreed  that  the  cargo  shall  be  delivered 
and  received  on  board,  as  customary,  at  Cow  Bay,  and  if  any 
lighterage  is  necessary,  it  must  be  paid  by  the  charterer." 

It  appeared  in  proof  that  it  was  customary  for  the  mining 
company,  at  the  time  this  contract  was  made,  to  load  coal  into 
vessels  from  their  wharf,  and  that  the  practice  of  using  light- 
ers for  this  purpose  had  been  discontinued;  and  that  the 
company  had, at  the  time,coal  at  the  wharf  sufficient  to  load 
the  vessel  in  full,  and  were  ready  to  deliver  it  there  to  the 
extent  required. 

The  court  charged  the  jury,  in  substance,  that  the  defend- 
ant had  performed  his  contract,  when  coal  was  furnished  at 
the  wharf  in  the  customary  manner,  and  was  not  bound  to 
provide  lighters  or  to  complete  the  loading  of  the  vessel  else- 
where ;  and  to  this  part  of  the  charge  the  counsel  for  the 
plaintiff  excepted^ 

The  draft  of  the  plaintiffs'  vessel  when  loaded  was  known 
to,  or  might  have  been  ascertained  by,  the  parties,  when  the 
contract  of  affreightment  was  made. 

The  defendant  must  be  held  to  have  known  at  that  time 
that  a  depth  of  eighteen  feet  of  water  at  the  wharf  of  the 
mining  company  was  insufficient  to  enable  the  vessel  to  take  a 
foil  caigo  at  that  point. 

He  engaged,  however,  as  we  have  seen,  to  ^^  provide  and 
furnish  "  the  vessel  with  a  full  cargo,  which  the  plaintiffs,  on 
their  part,  agreed  to  "  receive  on  board." 
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This  provision  was  plainly  for  the  benefit  of  the  plaintiffs, 
who  were  interested  in  secnring  the  full  freight  which  the 
carrying  capacity  of  the  vessel  would  allow. 

The  provision  in  the  contract,  that  vessels  of  greater  draft 
than  eighteen  feet  should  be  loaded  under  the  regulations  of 
the  mining  company,  indicates  that  the  parties  contemplated 
that  vessels  drawing  more  water  than  the  depth  guaranteed 
at  Cow  Bay,  might  nevertheless  be  provided  with  a  cargo. 

If  the  defendant  contracted  to  furnish  a  full  cargo,  he 
would  not  be  excused  from  performance,  although  perform- 
ance was  difficult,  or  even  impossible. 

The  duty  was  brought  upon  him  by  his  own  act,  and  he 
must  discharge  it  or  become  liable,  as  upon  a  breach  of  the 
contract.  {Oakley  v.  Morton,  11  N.  T.,  25 ;  Sarmony  v. 
Bingham,  12  id.,  99.) 

It  is  claimed,  however,  that  the  part  of  the  contract,  wherein 
the  defendant  stipulates  to  furnish  a  full  cargo,  is  qualified  by 
the  subsequent  clause  providing  that  the  coal  shall  be  deliv- 
ered and  received  on  board  the  vessel,  "  as  customary,"  at 
Cow  Bay ;  and  as  no  custom  to  load  by  the  use  of  lighters  or 
otherwise  than  at  the  wharf  existed  at  the  time,  the  defend- 
ants were  not  bound  to  furnish  them. 

This  argument  overlooks  the  remainder  of  the  same  clause, 
which  declares  that  "if  lighterage  shall  be  necessary,  it 
must  be  paid  by  the  charterer,"  and  which  very  clearly  implies 
that  it  might  be  necessary  to  adopt  that  method  of  delivering 
the  cargo. 

In  short,  there  was  no  custom  beyond  that  which  regulated 
the  delivery  to  vessels,  which  could  be  loaded  at  the  wharf. 
True,  the  defendant  contracted  to  famish  to  the  plaintiff  a 
full  cargo,  and  if  lighterage  was  necessary  in  order  to  do  it, 
to  furnish  it  at  their  expense. 

It  is  a  familiar  rule  in  the  interpretation  of  contracts  that 
the  general  article  is  not  to  be  set  aside  upon  doubtful  words, 
and  that  the  separate  clauses,  unless  plainly  inconsistent,  are 
to  be  construed  in  aid  of  and  not  in  contravention  of  the  n^ain 
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purpose  and  intent  of  the  parties  appearing  in  the  instrument. 
{Parkhurst  v.  SmUhy  Willes,  332.) 

The  part  of  the  charge  alluded  to  was  erroneous,  and  a  new 
trial  should  be  granted. 

Ch.  J.,  Allen,  Folgeb  and  Eapallo,  JJ.,  concur.  Geovkb, 
J.,  does  not  vote.    Peokham,  J.,  does  not  sit. 

New  trial  granted. 


Aaron  Bobdwbll,  Eespondent,  v.  Samuel  D.  Collie, 

Appellant. 

The  owner  of  a  chattel,  having  mortgaged  it,  afterward  transferred  it  to  the 
defendant,  who  sold  to  D.,  who  sold  to  the  plaintiff,  who  himself  sold  to 
one  B.,  all  the  successive  vendees  pm-chasing  without  knowledge  of  the 
mortgage.  The  mortgagee  having  demanded  the  properly  of  S.,  he 
yielded  it  up  without  litigation,  and  received  back  from  the  plaintiff 
the  price  paid  to  him,  who,  on  application  to  D.,  his  vendor,  received  an 
assignment  of  his  claim  against  the  defendant  In  the  action  brought  by 
the  plaintiff  to  recover  of  the  defendant  the  price  he  had  paid, — Eeldy  that 
the  fiulure  to  litigate  the  title  either  by  the  plaintiff  or  his  vendee,  was  no 
defence,  and  that  such  last  purchaser  properly  restored  the  property 
without  compelling  the  mortgagee  to  resort  to  Judicial  proceedings  to 
establish  hia  claim. — Sddj  also,  that  although  plaintiff  had  no  cause  of 
action  directly  against  the  defendant,  he  could  sue  as  assignee  of  D.,  and 
that  D,  assigned  a  good  cause  of  action. 

Where  personal  property  is  sold  with  an  express  or  implied  warranty  of  title, 
the  rule  is  the  same  as  to  eviction  as  upon  a  covenant  for  quiet  eigoyment 
in  deeds  of  real  estate.  A  party,  however,  holding  under  a  covenant  for 
quiet  enjoyment,  when  evicted,  may  maintain  an  action  against  his 
immediate  vendor,  or  may,  at  his  election,  proceed  against  a  remote 
grantor,  who  has  conveyed  the  land  with  similar  covenants.  In  the 
case  of  personal  property,  the  vendee  can  only  resort  to  his  immediate 
vendor,  as  there  is  no  privity  of  contract  between  the  last  vendee  and  a 
remote  vendor. 

(Argued  April  17th ;  decided  May  28d,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court,  in  the  eighth  judicial  district,  affirming 
the  judgment  upon  a  verdict  at  the  Erie  Circuit  in  favor  of 
the  plaintiff.    (Reported  below,  in  1  Lans.,  141.) 

In  November,  1866,  Charles  Eichter  was  the  owner  of  a 
horse,  upon  which,  together  with  other  personal  property,  he 
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gave  a  mortgage  to  one  Sonnick,  which  was  duly  filed.  Sub- 
sequently, Sonnick  assigned  the  mortgage  to  one  Stillwagen. 
In  1867,  Richter  sold  the  horse  to  the  defendant,  he  to  one 
Douglass,  he  to  the  plaintiff  and  the  plaintiff  to  one  Smith. 
While  the  horse  was  in  Smith's  possession,  the  assignee  of  the 
mortgage  took  the  horse  from  Smith,  who  yielded  possession 
to  him  without  suit.  The  mortgage  was  due  and  unpaid ; 
each  vendor  was  in  possession  of  the  property  at  the  time  it 
was  sold  by  each,  and  all  acted  in  good  faith  except  Richter. 
Smith,  after  giving  up  possession  of  the  horse,  demanded  the 
money  he  had  paid  the  plaintiff,  which  the  latter  paid  him. 
The  plaintiff  then  demanded  payment  from  Douglass,  his 
vendor,  and  Douglass,  to  satify  this  claim,  assigned  his  claim 
against  the  defendant.  This  assigned  claim  the  defendant 
refused  to  recognize,  and  the  plaintiff  brought  this  action.  A 
motion  to  nonsuit,  made  by  the  defendant,  was  refused. 

George  Wadswarthf  for  the  appellant,  cited  Bruff  v. 
MaH  (34  How.,  338,  343) ;  Case  v.  HaU  (24  Wend.,  102) ; 
Vibbard  v.  JoTmson  (19  John.,  77) ;  Livingston  v.  Bain  (10 
Wend.,  384)  ;  Blasdale  v.  Bdhcock  (1  John.,  516) ;  Ba/mey 
V.  Dewey  (13  John.,  224) ;  Ross  on  Vendors,  334;  Delaware 
Ba/nk  v.  Jarvis  (20  N.  T.,  226). 

William  H.  Ghimeyj  for  the  respondent,  cited  Chreenma/aU 
v.  Dame  (4  Hill,  643) ;  St.  John  v.  Palmi&r  (5  HiU,  599) ; 
Fowler  v.  PoUng  (6  Barb.,  165) ;  Hamilton  v.  Cutta  (4  Mass., 
349) ;  Sweetrrum  v.  Prince  (26  N.  T.,  224) ;  Burt  v.  Dew&y 

(40KT.,  283). 

Geoveb,  J.  The  ground  on  which  the  motion  for  a  non- 
suit was  made,  was  that  the  validity  of  the  lien  of  the  chattel 
mortgage  upon  the  horse  had  not  been  established  by  judicial 
proceedings.  K  this  was  necessary,  the  judge  erred  in  not 
granting  the  motion,  as  the  evidence  was  that  the  vendee  of 
the  plaintiff  gave  up  the  horse  to  the  assignee  of  the  mort- 
gage when  demanded,  upon  being  satisfied  that  the  lien  was 
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valid  against  the  title  acquired  by  the  purchaser.  While  the 
latter  retained  possession  of  the  horse  under  the  title  acquired 
by  his  purchase  from  the  plaintiff,  he  had  no  cause  of  action 
for  the  breach  of  the  implied  warranty  of  title,  although  able 
to  prove  that  no  title,  whatever,  was  acquired  thereby.  {Case 
V.  JBall,  24  Wend.,  102.)  The  rule,  when  the  vendor 
fraudulently  represents  that  he  has  title,  is  different.  In  the 
latter  case,  an  action  to  recover  damages  for  the  deceit  will 
lie,  although  there  has  been  no  disturbance  of  the  possession. 
(Same  case  and  cases  cited.)  The  rule  in  cases  of  warranty, 
express  or  implied,  was  derived  from  the  analogy  to  that 
adopted  in  cases  of  covenants  of  quiet  enjoyment  in  convey- 
ances of  real  estate.  (See  case,  supra.)  An  eviction  is  an  essen- 
tial prerequisite  to  a  recovery  in  the  latter  class  of  cases.  Yet 
this  need  not  be  by  process  of  law.  It  is  enough  that  on  a 
valid  claim  made  by  a  third  person,  under  title  paramount, 
the  plaintiff  voluntarily  yielded  up  the  possession.  If  this  is 
done  without  legal  contest,  the  plaintiff  must  prove  that  the 
title  to  which  he  yielded,  was  paramount  to  that  acquired  by 
him  under  his  deed  from  the  defendant.  {GreenvavU  v.  Davis^ 
4  Hill.,  643 ;  St.  John  v.  Palmer,  6th  id.,  591.)  The  rule 
adopted  in  these  cases  has  been  regarded  since  as  the  law  of  the 
State,  and  as  such  applied  to  like  cases.  Actions  for  a  breach 
of  warranty,  express  or  implied,  upon  a  sale  of  personal  pro- 
perty, we  have  seen  are  within  the  same  principle,  in  this 
respect,  and  require  the  application  of  the  same  rule.  To 
hold  that  a  purchaser  of  personal  property  must  become 
a  wrong-doer  by  withholding  it  from  the  true  owner,  and 
compel  him  to  resort  to  an  action  for  its  recovery,  to  entitle 
him  to  redress  for  a  breach  of  warranty  of  title,  would  be 
absurd.  Such  a  rule  cannot  be  supported  by  reason,  or  soimd 
policy.  It  must  stand  only  upon  authority,  if  at  all.  But 
there  is  no  well  considered  case  holding  any  such  doctrine. 
In  Rew  V.  Ba/r'ber  (3  Cowen,  272),  an  action  for  breach  of 
warranty  of  title  was  sustained,  where  the  property  had  been 
taken  from  the  purchaser  by  the  sheriff,  under  a  levy  made 
previous  to  the  sale.    That  differs  in  no  respect  in  principle 
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from  the  present  ease.  The  sheriff,  by  his  levy,  acquired,  a 
property  in  the  goods  for  the  purpose  of  satisfying  the  execu- 
tion. This  was  nothing  more  than  a  title  paramount  to  the 
judgment  debtor.  The  sheriff  had  the  right  to  reduce  the 
property  to  his  possession  wherever  he  could  find  it.  This 
is  the  right,  also,  of  any  owner  of  personal  property.  The 
fact  that  the  former  may  use  force  in  the  recaption  of  the 
property,  if  necessary,  while  the  latter  may  not,  but  must 
resort  to  his  legal  remedy,  if  unable  to  get  possession 
personally,  does  not  affect  the  question.  The  title  is  no 
more  determined  judicially  when  taken  by  the  sheriff,  than 
it  is  when  taken  by  any  other  owner.  In  Sweetman  v. 
Prince  (26  N.  Y.,  224),  and  in  Bwrt  v.  Dewy  (40  id.j  283), 
the  judges,  who  delivered  opinions,  declared  that  a  recovery 
might  be  had  against  his  vendor,  by  a  party  upon  a  breach 
of  warranty  of  title,  who  had  surrendered  possession  to  the 
true  owner  upon  demand,  but  that  in  such  case  he  must 
prove  that  the  title  of  such  owner  was  paramount  to  that  of 
his  vendor.  Although  it  was  unnecessary  to  determine  the 
question  in  either  case,  and  the  cases  cannot,  therefore,  be 
considered  as  authority,  yet  the  opinions  of  the  learned  judges 
should  be  considered  in  determining  the  question.  My  con- 
clusion upon  both  reason  and  authority  is  that  the  law  was 
correctly  laid  down  in  these  opinions.  It  foUows  that  the 
plaintiff's  vendee  was  entitled  to  recover  of  him  upon  the 
implied  warranty  after  surrendering  the  horse  to  the  assignee 
of  the  mortgage,  and  that  when  the  plaintiff  had  paid  his 
vendee,  he  had  a  right  of  action  against  his  vendor.  But  the 
defendant  did  not  sell  the  horse  to  the  plaintiff,  but  to  Doug- 
lass, who  sold  to  the  plaintiff.  The  counsel  for  the  appellant 
was  right  in  the  position  that  there  was  no  privity  of  con- 
tract between  the  plaintiff  and  defendant,  and  that,  therefore, 
upon  the  above  &cts,  the  latter  could  not  Maintain  an  action 
against  the  former.  He  could  proceed  only  against  Douglass, 
his  immediate  vendor,  between  whom  and  himself  such 
privity  did  exist.  In  this  respect,  the  analogy  between  a 
warranty  of  title,  express  or  implied,  upon  a  sale  of  personal 
Hand— Vol.  VL         63      • 
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property,  and  a  covenant  of  qniet  enjoyment  in  a  conveyance 
of  real  estate,  feils.  In  the  latter,  a  party,  when  evicted,  may 
maintain  an  action  against  his  immediate  vendor,  but  he  is 
not  obliged  to  resort  to  him,  but  may  proceed  against  a  remote 
grantor,  who  has  conveyed  the  land  with  a  similar  covenant. 
But  this  is  for  the  reason  that  covenants  as  to  title  run  with 
the  land,  and  enure  to  the  benefit  of  all  acquiring  the  same 
title  to  the  land.  Not  so  in  respect  to  a  warranty  upon  the 
sale  of  personal  property.  That  does  not  go  to  a  subsequent 
purchaser.  The  plaintiff  must,  therefore,  if  he  maintains  the 
action  at  all,  do  so  a€  the  assignee  of  Douglass.  But  it  is 
insisted  by  the  counsel  for  the  defendant  that  Douglass  had 
no  cause  of  action  against  the  defendant  until  he  had  paid  the 
plaintiff  or  satisfied  him  in  some  way  for  his  claim  against 
him ;  and  that,  not  having  done  60,  nothing  passed  to  the 
plaintiff,  under  the  assignment  of  Douglass  to  him  of  his 
demand  against  the  defendant,  founded  upon  the  breach  of 
warranty  upon  the  sale  by  the  latter  to  Douglass.  This  posi- 
tion is  specious,  but  is  it  sound  i  Douglass,  upon  satisfying 
the  plaintiff  for  his  damages  in  any  way,  would  have  the  right 
to  recover  of  the  defendant  either  the  price  paid  by  him  for 
the  horse,  or  his  value  at  the  time  of  the  sale,  irrespective  of 
the  amount  paid  by  him  to  the  plaintiff.  It  is  not  material 
in  the  present  case  to  determine  whether  the  price  paid  or  the 
value  of  the  horse  was  the  measure  of  damages,  as  that  ques- 
tion was  not  raised  upon  the  trial.  From  the  facts  found, 
it  appears  that  the  plaintiff  had  a  valid  claim  against 
Douglass;  that  he  called  upon  him  for  payment,  and 
that  he  proposed  to  assign  to  bim  his  claim  against  the 
defendant  in  satisfaction  of  the  claim  of  the  plaintiff  against  - 
him,  and  that  the  plaintiff  agreed  to,  and  did  take  the  assign- 
ment  upon  these  terms.  We  have  already  seen  that  the  cause 
of  action  of  Douglass  against  the  defendant  would  become  per- 
fect when  he  had  satisfied  the  claim  of  the  plaintiff  against 
him.  Then  he  could  either  prosecute  the  defendant  himself 
or  transfer  the  cause  of  action  to  another.  I  am  unable  to  see 
any  reason  why  he  might  not  satisfy  the  claim  of  the  plaintiff 
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against  him  and  transfer  the  cause  of  action  thereby  created 
against  the  defendant  by  one  and  the  same  act  That  is  pre- 
cisely what  was  done  in  the  present  case.  The  objection  is 
founded  upon  the  merest  form,  having  no  bearing  upon  the 
substantial  rights  of  the  parties.  But  the  counsel  says  that 
Douglass  must  actually  pay  the  plaintiff's  claim  before  he  has 
any  cause  of  action  ag^nst  the  defendant.  This,  in  substance, 
he  did  by  the  assignment.  The  defendant  can  never  be  called 
upon  by  any  other  party  for  satisfaction.  In  this  respect  the 
case  is  entirely  different  from  JBurt  v.  Dewey  (supra),  relied 
upon  by  the  counsel  for  the  defendant.  In  that  t^se  the 
owner,  from  whom  the  horse  had  been  stolen,  had  a  right  to 
prosecute  to  judgment  each  one  who  had  converted  the  horse, 
unless  he  had  obtained  satisfaction  from  one  of  them.  Had 
^  Burt  recovered  judgment  against  Dewey  his  payment  of 

the  same,  would  have  been  no  defence  to  Dewey  in  an  action 
brought  by  the  owner  against  him  for  his  conversion  of  the 
horse,  unless  he  could  show- that  Burt  had  paid  the  judgment 
recovered  by  the  owner  against  him.  The  judgment  appealed 
from  must  be  affirmed  with  costs. 

Chief  Judge  and  Peokham  and  Andrews,  JJ.,  concur. 
Allen,  Folgke  and  Rapallo,  JJ.,  dissent. 

Judgment  affirmed. 


The  Atlantic  Dock  Company,  Respondent,  v.  William  H. 

Libbt  et  al.,  Appellants. 

A  factory  and  machineiy  for  distilling  paraflSne  oil  is  not  a  **  distillery/' 
within  the  meaning  of  a  covenant  against  the  erection  or  maintenance  of 
a  distillery.    Chubch,  Ch.  J. 

Evidence  of  an  insurance  agent,  as  to  the  reasons  why  the  insurance  com- 
pany with  which  he  was  connected  had  refused  to  insure  certain  pro- 
perty, is  inadmissible  to  show  the  dangerous  character  of  the  business 
carried  on  upon  the  property,  especially  where  such  agent  admits  that  he 
has  himself  no  personal  knowledge  of  such  business. 
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An  action  was  commenced  by  a  grantor  to  restrain  the  carrying  on  by  the 
grantee  of  a  certain  business  in  violation  of  the  covenants  in  the  deed^ 
and  fbr  $1,000  damages.  The  value  of  the  property  affected  by  this 
action  was  $50,000. — Held,  that  an  extra  allowance  of  costs  under  section 
800  of  the  Code  could  not  be  computed  upon  the  value  of  the  premises. 

(Argued  April  21st;  decided  May  80th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  district,  affirming  a 
judgment  entered  upon  the  report  of  a  referee  in  favor  of  the 
plaintiff,  and  from  the  order  granting  the  plaintiff  an  extra 
allowance  of  costs  of  $500. 

The  defendants  occupy  several  lots  of  ground  as  owners 
and  lessess,  in  the  city  of  Brooklyn,  conveyed  by  the  plaintiff 
to  one  Worcester,  from  whom  title  is  derived.  The  deed  to 
Worcester  contains  the  following  clause : 

"And  the  party  of  the  second  part  for  himself,  his  heirs 
and  assigns,  doth  hereby  covenant  with  the  said  Atlantic 
Dock  Co.,  and  their  successors,  that  neither  the  said  party  of 
the  second  part,  or  his  heirs  or  assigns,  shall  or  will  at  any 
time  hereafter  erect  upon  any  part  of  said  lots  *  *  * 
any  manufactory  of  gunpowder,  glue,  varnish,  vitriol,  turpen- 
tine, or  any  brewery,  distillery,  slaughter-house,  or  other 
noxious  or  dangerous  trade  or  business."  The  grantee  did 
not  sign  the  deed,  but  accepted  and  recorded  it.  Upon  the 
premises  granted  the  defendants  manufactured  paraffine  or 
lubricating  oil,  which  is  obtained  from  a  residuum  of  petro- 
leum (petroleum  tar),  by  distillation,  a  process  of  evaporation 
and  condensation,  the  crude  material  being  vaporized  at  a 
liigh  temperatui-e  and  passed  through  a  worm  to  a  con- 
denser. The  plaintiffs  claim  that  such  use  is  in  violation 
of  the  above  restriction.  The  issues  were  referred  to  a 
referee.  He  held,  that  a  "distillery"  had  been  erected, 
and  found  as  particQlarly  stated  in  the  opinion ;  and 
adjudged  that  the  defendants  be  perpetually  enjoined  and 
restrained  from  carrying  on  .the  business  carried  on  by  them 
on  said  premises.  The  defendants  excepted  to  the  introduc- 
tion of  certain  testimony  of  an  insurance  agent  bearing  upon 
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the  question  of  the  "  dangerous  "  character  of  the  business, 
which  is  sufficiently  referred  to  in  the  opinion  of  the  court, 
;and  also  to  an  extra  allowance  of  costs. 

Joshua  M.  Van  Cotty  for  the  appellants. 

Somhud  Hcmd  <&  iT.  Bv/rchard^  for  the  respondent.  On 
the  question  of  the  findings  of  fact,  Thompson  v.  Kessel  (30 
N.  Y.,  383) ;  Loeschick  v.  Baldwin  (35  N.  T.,  326) ;  Be- 
formed  Dutch  Chwroh  v.  Brown  (24  How.,  74).  On  the 
question  of  the  deed,  which  was  not  signed  by  the  grantee,  2 
Co.  Lit.  p.  187;  Torry  v.  Bank  of  Orleans  (9  Paige, 
659);  Bdnwnt  v.  Coma/n  (22  K.  Y.,  438);  hpaulding 
V.  HaUenbeok  (35  N.  Y.,  207);  Burnett  v.  Lynch  (5 
Barn.  &  Oress.,  596).  Upon  the  construction  of  the  restric- 
tive clause,  Parhhurst  v.  Alexamder  (1  John.,  Ch.,  510); 
Dick  V.  Batch  (8  Pet.,  30) ;  Tvlk  v.  Moxhay  (11  Beav.,  ) ; 
TaHmage  v.  jK  R.  Bamk  (26  N.  Y.,  105) ;  Bishop  v.  EUiot 
(11  Exch.,  113) ;  Clofflt  v.  Martm  (1  Amer.  Law  Eeg.,  479) ; 
29  Beav.,  4.  Even  if  not  strictly  a  distillery,  it  comes 
within  the  prohibition,  according  to  the  maxim  nosdtur  a 
socvis.  {OuUen  v.  BvUer^  5  Maule.  &  Sel.,  465 ;  Aiken  v. 
Wasson^  24  N.  Y.,  484 ;  Broome's  Leg.  Max.,  450  ;  AUanUc 
Bock  Co.  V.  Leamtty  50  Barb.,  135.)  The  business  was  a 
nuisance  at  common-law.  {Gatlin  v.  Valentvne^  9  Paige, 
571 ;  Whitney  v.  Bartholomew^  21  Conn.,  213.)  The  cove- 
nant must  be  sustained,  even  if  the  plaintiff  sustain  no  pecu- 
niary loss  from  its  breach.  (Ba/rron  v.  Richards^  8  Paige, 
351 ;  Whitm^ey  v.  Union  R.  R.  Co.,  23  Bost.  L.  E.,  303 ; 
Boyt  V.  OarteTy  19  Barb.,  212 ;  Kemp  v.  Jbher,  1  Sim.  E., 
517 ;  Bw^  V.  jBaslety  18  Com.  Bench.,  162.)  On  the  ques- 
tion of  the  extra  allowance,  People  v.  A.  (k  V.  R.  R.  Co.  * 
(16  Abb.,  465) ;  Coleman  v.  Chatmcey  (7  Eob.,  679). 


Chuech,  Ch.  J.    The  covenant  was  not  to  erect  or  permit 
upon  the  premises  in  question  "  any  manufactory  of  gunpow- 


502  The  Atlantic  Dock  Company  v.  Libby.  [May, 

— ^ 

Opinion  of  the  Court,  per  Chubch,  Ch.  J. 


der,  glue,  varnish,  vitriol,  turpentine,  or  any  brewery,  distil- 
lery, slaughter-house,  or  other  noxious  or  dangerous  trade  or 
business." 

I  am  inclined  to  think  that  the  building  in  which  the 
defendants  carry  on  the  business  of  manufacturing  paraffine 
oil  is  not  a  distillery,  within  the  strict  meaning  of  that  word, 
as  used  in  the  covenant.  Words  are  to  be  given  the  signifi- 
cation which  the  parties  intended,  and  we  are  to  presume  that 
signification  was  intended  which  is  generally  understood  and 
in  general  use.  The  definition  of  a  distillery  within  this 
rule  is  a  place  or  building  where  alcoholic  liquors  are  dis- 
tilled or  manufactured,  and  not  every  building  where  the 
process  of  distillation  is  used.  That  process  might  be 
employed  in  a  building  or  business  not  within  the  intended 
restrictions  of  the  covenant,  and  not  within  the  objects 
intended  to  be  secured  by  the  prohibition.  But  it  is  not 
very  important  whether  the  manufactory  is  technically  a  dis- 
tillery or  not,  within  the  meaning  of  the  covenant.  If  the 
business  is  dangerous  or  noxious,  it  is  equally  within  the  pro- 
hibition of  the  covenant  as  if  it  came  within  the  accepted 
delfinition  of  a  distillery.  The  general  words  noxious  and 
dangerous  are  to  be  construed  in  the  light  of  the  previous 
specifications  upon  the  maxim  noscitur  a  socUs,  {Aiken  v. 
Wasson^  24  N.  T.,  484.)  Business  or  trade  of  the  character 
of  those  specifically  described  were  intended  to  be  pro- 
tected. 

The  referee  has  found  that  the  defendants  have  erected  a 
distillery  for  the  manufacture  of  paraffine  oil,  and  carry  on 
that  business ;  that  the  business  is  so  carried  on  as  to  cause 
an  ofi^nsive  and  unwholesome  odor  to  arise  from  said  pre- 
mises ;  that  a  smoke  is  produced,  by  which  a  soot  is  scattered 
about  the  adjoining  premises,  blackening  whatever  articles  it 
*  falls  upon ;  that  furnaces  are  kept  at  an  unusual  and  extreme 
heat ;  and  that  occasionally  a  "  lurid  flame "  arises,  which, 
with  the  fires,  give  to  all  persons  in  the  vicinity  reasonable 
apprehension  of  danger  from  fire  both  to  persons  and 
property. 
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We  cannot  review  the  facts  except  for  the  purpose  of  deter- 
mining whether  there  is  any  proof  to  sustain  the  findings  of 
the  referee.  There  is  evidence  to  warrant  the  finding  that  the 
business  carried  on  is  noxious.  In  addition  to  the  want  of 
proper  drainage  and  the  stagnant  pools  of  water  allowed  to 
remain  on  the  premises,  and  the  smoke  and  soot,  which  is 
sometimes  oflFensive,  there  is  evidence  tending  to  show  that 
the  treatment  of  the  oil  for  the  purpose  of  purification,  after 
it  has  passed  through  the  process  of  distillation,  by  mixing 
with  it  sulphuric  acid,  creates  a  pungent,  offensive  and 
unwholesome  odor,  which  seriously  affects  those  residing  in 
the  immediate  vicinity.  It  is  claimed  that  this  odor  is  not 
unhealthy,  and  there  is  conflicting  evidence  upon  the  point, 
but  all  the  witnesses  agree  that  it  is  very  disagreeable,  and 
several  aver  that  it  is  extremely  offensive  and  nauseous. 

It  is  claimed  by  the  learned  counsel  for  the  appellant,  that 
the  referee  has  not  found  facts  suflScient  to  warrant  the  con- 
clusion of  the  law  that  this  manufactory  or  business  is  "  dan- 
gerous," within  the  meaning  of  the  covenant.  The  finding 
of  fact  that  the  furnaces  and  stills  are  kept  at  an  umtszcal  and 
extreme  heat^  which,  with  the  "  lurid  flame,"  give  to  all  per- 
sons in  the  neighborhood  reasoncMe  apprehension  of  damgevy 
is  fully  supported  by  the  evidence,  and,  although  not  as  direct 
as  might  be  desirable,  is  suflScient  to  authorize  the  conclusion 
that  the  business  is  dangerous,  .within  the  meaning  of  the 
covenant,  and  quite  as  much  so  as  an  ordinary  distillery, 
which  the  parties  evidently  regarded  as  dangerous  within  the 
principle  referred  to.  But  the  direct  finding  that  the  busi- 
ness is  dangerous,  is  a  finding  of  fact,  although  contained  in 
the  conclusions  of  law.    (2  Keyes,  228.) 

The  referee  committed  an  error  in  allowing  the  witness, 
Harris,  to  state  the  reason  why  the  insurance  company  with 
which  he  was  connected  would  not  insure  this  building,  after 
he  had  stated  that  he  knew  nothing  of  the  building  ox  the 
business,  or  the  process  of  manufacturing  the  oil.  Such  evi- 
dence was  the  mere  opinion  of  one  who  had  no  knowledge 
upon  the  subject,  and  was  inadmissible,  although  it  related 
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only  to  one  branch  of  the  case,  that  of  the  dangerous  chai-ac- 
ter  of  the  business. 

The  object  of  the  plaintiff  in  exacting  the  covenant  is 
manifest.  They  were  the  owners  of  a  tract  of  land  of  which 
these  lots  are  a  part,  and  their  design  was  to  protect  them- 
selves from  loss  by  the  depreciation  of  their  other  property, 
by  reason  of  proximity  to  the  prohibited  establishments, 
which  are  regarded  as  objectionable,  and  to  enhance  their 
value  by  exempting  them  from  contact  with  such  establish- 
ments. The  covenant  was  lawful ;  the  parties  had  a  right 
to  make  it,  and  we  have  no  power  to  change  or  alter  it.  It 
is  difficult  to  read  this  covenant  and  the  evidence  in  this  case, 
without  being  impressed  with  the  conviction  that  the  business 
of  the  defendants,  as  carried  on  by  them,  is  within  the  fair 
meaning  and  intent  of  the  restrictive  words  as  contemplated 
by  the  parties.  {Barrow  v.  Hichards,  8  Paige,  351.)  The 
defendants  took  the  premises  onm  onere^  and  if  loss  results  to 
them  by  reason  of  the  nature  of  their  business,  it  is  legally 
attributable  to  the  violation  of  their  assumed  obligation. 

For  the  error  in  receiving  incompetent  evidence,  we  see  no 
way  properly  to  dispose  of  the  case,  with  due  regard  to  the 
interests  of  both  parties,  except  to  grant  a  new  trial. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  the 
event. 

The  order  allowing  the  plaintiff  $500,  as  an  extra  allowance 
of  costs,  must  be  reversed.  The  referee  certified  that  the 
value  of  the  real  estate  of  the  defendants,  with  their  factory 
machinery,  affected   by  this  action,  is  upward  of  $50,000. 

The  309th  section  of  the  Code  authorizes  an  allowance 
"  not  exceeding  five  per  cent  upon  the  amount  of  the  recovery 
or  claim,  or  subject-matter  involved."  The  action  was 
brought  to  restrain  the  carrying  on  of  certain  business,  and 
for  one  thousand  dollars  damages.  No  damages  were  re- 
covered, but  the  action  was  sustained  for  the  injunction.  The 
question,  therefore,  is,  whether  the  sitbJeot-rnaUer  involved  in 
the  action  was  the  value  of  the  premises  and  machinery. 
I  think  not.     There  is  nothing  to  show  that  they  are  not  as 
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valuable  for  other  purposes  as  for  the  business  which  has 
been  carrie'd  on,  and  the  title  of  the  defendants  is  not  affected 
or  impaired  by  the  judgment. 

All  concurring  except  Peckham,  J.,  who  was  for  affirm- 
ance, and  FoLGEB,  J.,  for  affirmance  with  modifications. 
Judgment  reversed  and  new  trial  granted. 


CoujBTLAioyr  Kelset,  Appellant,  v.  The  Northern  Light 
Oil  Company  of  New  York,  Respondents. 

The  defendant,  a  stock  company,  was  formed,  and  A.,  one  of  its  projectora, 
subscribed  for  certain  shares  of  its  stock.  He  employed  L.  to  dispose  of 
stock  in  the  company.  The  plaintiff,  a  purchaser  from  L.,  sought  to 
rescind  his  contract  of  purchase,  and  to  recover  from  the  company  the 
money  akeady  paid  by  him,  on  the  ground  of  L.*s  fraudulent  misrepre- 
sentations. On  the  trial,  evidence  was  offered  tending  to  show  that  the 
projectors  of  the  company  had  agreed  to  subscribe  for  its  whole  stock; 
that  A.  had  no  authority  to  act  as  its  agent,  and  that  any  stock  ordered 
by  him  to  be  sold  was  only  such  as  he  had  subscribed  for.  This  evidence 
was  controverted. — Eddy  that  it  was  error  for  the  court  to  take  from  the 
jury  the  question  of  ownership,  and  whether  L.,  was  merely  the  agent 
of  A.,  or  was  also  agent  of  the  company. — Heldf  further,  that  if  the  plain- 
tiff had  purchased  stock  owned  by  A.,  he  could  not  maintain  an  action 
against  the  company  for  the  recovery  of  money  paid  for  the  stock. 

The  company,  in  its  prospectus,  set  forth  a  description  of  ten  tracts  of  land, 
or  interests  in  land,  which  it  proposed  to  purchase.  It  purchased  eight 
of  those  specified,  but  was  unable  to  secure  the  other  two  on  account  of 
defect  in  the  title. — Heldy  that  in  an  action  brought  for  fraud  in  the 
representations  of  the  prospectus,  it  was  error  for  the  court  to  charge, 
if  upon  the  prospfectus  the  plaintiff  had  a  right  to  believe  that  it  was 
reasonably  certain  that  the  company  would  acquire  the  property,  and 
that  the  company  was  organized  with  a  view  to  the  ownership  of  those 
pieces  of  property,  then,  if  it  did  not  obtain  them,  the  plaintiff  would  be 
entitled  to  recover. 

(Argued  April  36th :  decided  May  dSd,  1871.) 

Appeal  from  the  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  district,  reversing  the  judgment 
rendered  upon  the  verdict  of  a  jury  in  favor  of  plaintiff. 

This  action  was  brought  to  recover  back  from  the  North- 
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em  Light  Oil  Company  the  sum  of  $1,000,  which  the  plain- 
tiff alleged  he  had  paid  to  the  company  on  a  subscription  by 
him,  for  one  hundred  shares  of  its  capital  stock,  on  the  ground 
that  such  sabscription  had  been  procured  by  false  and  fraudu- 
lent representations  made  by  the  company,  and  that  the 
plaintiff  had,  upon  the  discovery  by  him  of  the  fraud, 
rescinded  the  contract,  tendered  back  to  the  company  the 
stock  he  had  received,  and  demanded  a  return  of  the  money 
he  had  paid,  which  demand  was  not  complied  with. 

The  complaint  alleged  that  the  company,  "  for  the  purpose 
of  effecting  sales  of  its  capital  stock,  and  inducing  the  plain- 
tiff and  others  to  subscribe  therefor,  caused  certain  pros- 
pectuses to  be  issued  and  distributed  by  its  officers  and  agents, 
and  also  certain  advertisements  to  be  published  in  the  public 
newspapers  of  the  city  of  New  York,  and  elsewhere,  stating'' 
(to  give  the  substance  of  the  representations  alleged  to  have 
been  false),  that  the  company  had,  among  other  pieces  of  pro- 
perty, an  interest  in  the  "  Smith  Jones  "  farm  on  Oil  creek, 
Venango  county,  Pennsylvania,  namely :  Four-ninths  of  all 
the  oil  on  three  acres  of  said  farm  ;  and  an  interest  in  the 
"Widow  McClintock"  farm,  namely:  One-fourth  of  all  the 
oil  in  the  "  Hammond "  well,  which  was  one  of  the  largest 
flowing  wells  on  the  creek,  and  averaged  more  than  200  bar- 
rels of  oil  a  day ;  that  the  company's  property  consisted  of 
about  270  acres  in  fee  and  lease-hold  interest,  and  about  200 
acres  in  fee  simple,  on  which  were  thirty-eight  wells,  either 
then  being  drilled,  or  pumping,  or  flowing ;  and  that  from 
the  wells  then  in  operation  the  product  to  the  company  was 
over  126  barrels  of  oil  per  day. 

The  falsity  of  the  representations  was  alleged  to  consist  in 
this :  That  the  company  did  not  own  any  interest  whatever, 
either  in  the  "Smith  Jones"  farm,  or  in  the  "Hammond" 
well,  on  the  "  Widow  McClintock "  farm  ;  that  there  were 
not  thirty-eight  wells  in  progress  or  in  operation  on  the  pro- 
perty of  the  company ;  and  the  product  of  oil  from  the  pro- 
perty of  the  company  was  much  less  than  125  barrels  per 
day;  and  that  the  falsity  of  the  representations  in  these 
respects  was  known  to  the  officers  of  the  company. 
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The  answer  denied  the  making  of  any  of  the  representa- 
tions alleged,  and  set  forth  that  the  plaintiff  did  not  acquire 
his  stock  from  the  company,  but  from  certain  other  parties. 
It  admitted  that  the  company  did  not  own  any  interest  in  the 
"Smith  Jones"  farm,  or  the  "Hammond"  well,  the  titles  to 
those  pieces  of  property  having  been  rejected  as  invalid. 

The  plaintiff  proved  by  one  Philip  A.  Lockwood  that  he 
(Lockwood)  sold  to  the  plaintiff  100  shares  of  the  stock  of  the 
company,  and  that  he  acted  in  making  such  sale  under  the 
employment  and  as  the  agent  of  a  firm  called  Avis,  Plummer 
&  Co.  He  obtained  this  employment  by  writing  a  letter  to 
a  firm  styled  John  Boyce  &  Son,  who  were  named  in  an 
advertisement  in  a  newspaper  as  subscription  agents  of 
the  company.  It  appears  that  there  was  a  connection  between 
John  Boyce  &  Son  and  Avis,  Plummer  &  Co.,  and  that  the 
letter  thus  written  by  Lockwood  came  to  the  hands  of  Avis, 
of  the  latter  firm,  who  called  upon  Lockwood  and  employed 
him.  Avis  gave  to  Lockwood  several  papers  relating  to  the 
enterprise  of  forming  the  Northern  Light  Oil  Company. 
These  were :  1.  A  paper  entitled  "  mining  affairs."  2.  A 
paper  entitled  "  Northern  Light  Oil  Company  of  New  York 
and  Pennsylvania."  3.  A  paper  entitled  "  prospectus  of  the 
Northern  Light  Oil  Company  of  New  York,"  with  a  sub- 
scription paper  attached  thereto,  which  the  plaintiff  signed. 

These  papers  were  exhibited  by  Lockwood  to  the  plaintiff 
and  the  latter  signed  the  subscription  paper  and  paid  Lock- 
wood  $300,  which  the  latter  remitted  to  Avis,  Plummer  & 
Co.,  and  received  from  them  a  receipt  therefor,  signed  by 
Silvanus  J.  Macy,  "  trustee."  He  subsequently  received 
from  the  plaintiff  other  sums  on  account  of  this  stock,  which 
he  remitted  to  Avis,  Plummer  &  Co.,  or  to  Macy,  directly, 
and  received  therefor  like  receipts,  signed  by  Macy  in  like 
manner,  and  after  the  requisite  number  of  payments  were 
thus  made,  he  received  from  Macy  a  certificate  that  the  plain- 
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tiff  was  entitled  to  100  shares  of  the  stock  of  the  company, 
and  delivered  it  to  the  plaintiff. 

The  contents  of  these  papers,  so  far  as  they  bear  upon  tlie 
points  decided,  are  sufficiently  stated  in  the  opinion  of  the 
court. 

At  the  conclusion  of  the  trial  the  defendant's  counsel  asked 
the  court  to  charge  five  propositions,  of  which  the  judge 
charged  the  fifth  as  requested  and  refused  to  charge  the  otliers. 
Of  these,  the  first,  second  and  fourth  were  that  there  was  not 
sufficient  evidence  to  establish  certain  facts.  The  third  is 
exactly  stated  at  the  beginning  of  the  opinion  of  the  court, 
and  was  to  the  effect,  that  the  plaintiff  could  not  recover  if 
Avis  was  acting  for  himself  and  not  the  company  in  employ- 
ing Lockwood, 

The  defendants  excepted  to  the  charge  "  that  the  company 
did  receive  the  avails  of  that  money ;  "  that  is,  of  the  money 
paid  by  the  plaintiff  to  Lockwood. 

The  defendants  further  excepted  to  so  much  of  the  charge 
"  as  leaves  it  to  the  jury  to  determine  whether  the  prospectus 
was  a  declaration  of  intention  or  design  to  acquire  certain 
property,"  and  in  particular  to  that  part  of  the  charge  which 
is  in  the  following  words  :  "  You  will  determine,  therefore,  in 
the  first  place,  whether  the  prospectus  was  simply  a  declara- 
tion of  intention  or  design  to  accomplish  these  results  if  they 
could.  If  upon  this  paper  the  plaintiff  had  the  right  to 
believe  that  it  was  reasonably  certain  that  the  company  would 
acquire  the  property,  and  that  the  company  was  organized 
with  a  view  to  ownership  of  these  pieces  of  property,  then  if 
they  did  not  obtain  it,  he  would  be  entitled  to  recover."  The 
jury  found  a  verdict  for  the  plaintiff. 

WilUa/m  Henry  ArnouXj  for  the  appellant. 

James  C.  (hrter,  for  the  respondent.  A  representation, 
the  falsity  of  whidi  will  avoid  a  contract,  or  afford  a  ground 
of  action  for  damages,  must  purport  to  be  an  existing  fact. 
(P.  <&  J.  P.  PUmhroad  Co.  v.  Oriffm,  21  Barb.,  454,  466 ; 
see,  also,  Kennedy  v.  The  Pana/ma^  etc..,  Ma/U  Co.y  2  Law 
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Rep.,  Q.  B.,  580.)  The  construction  of  all  writings,  when  no 
parol  evidence  is  received,  belongs  exclusively  to  the  court. 
(1  Greenleaf  on  Ev.,  §  277,  note.)  The  contract  sought  to  be 
rescinded,  was  not  made  between  the  plaintiff  and  the  com- 
pany. {IT.  <&  D.  Plankroad  Co,  v.  Rice^  7  Barb.,  167 ;  T. 
db  B.  R,  R.  Co.  V.  Tihhets,  18  Barb.,  297;  P.  <&  J.  P. 
Plankroad  Co.  v.  Ortjin,  21  Barb.,  454 ;  R.  (&  W.  Plank- 
road Co.  v.  Bartouy  16  N.  Y.,  457.) 

Qroveb,  J.  The  court  erred  in  refusing  to  charge  the 
jury  as  requested  by  defendant's  counsel,  that  the  plaintiff 
could  not  recover,  if  the  jury  believed  that  Mr.  Avis,  in 
eipployiug  Mr.  Lockwood  to  dispose  of  stock  in  the  company, 
or  to  procure  subscriptions  therefor,  was  acting,  not  as  the 
agent  of  the  company,  but  for  the  purpose  of  disposing  of 
stock  in  the  company  which  he,  Mr.  Avis,  had  agreed  to 
take,  at  or  about  the  time  of  the  formation  of  the  company. 
Upon  this  question  the  testimony  was  conflicting.  There 
was  no  question  but  that  Lockwood,  who  procured  the  sub- 
scription of  the  plaintiff  for  stock,  was  employed  for  this  pur- 
pose by  Avis,  and  derived  all  his  authority  for  this  purpose 
from  him.  On  the  part  of  the  plaintiff,  evidence  was  given 
tending  to  show  that  Avis  was  employed  by  the  company  to 
procure  subscriptions  to  and  effect  sales  of  stock  belonging  to 
the  company,  for  its  benefit,  as  its  agent.  On  the  part  of  the 
defendant,  evidence  was  given  tending  to  prove  that  the  pro- 
jectors of  the  company  had  severally  agreed  to  take  portions 
of  the  stock,  in  the  aggregate  amounting  to  the  entire  stock 
of  the  company;  that  Avis  was  one  of  these  projectors,  and 
that  he  agreed  to  take  five  thousand  shares  at  ten  dollars 
each ;  that  he  was  never  in  any  way  employed  by  the  com- 
pany, as  its  agent  or  otherwise,  to  procure  subscriptions  to  or 
otherwise  to  dispose  of  its  stock ;  that  he  employed  Lockwood, 
on  his  own  account,  to  dispose  of  stock  which  he  had  agreed 
to  take  for  himself  or  for  his  firm.  There  was  no  such  prepon- 
derance in  the  testimony  as  to  authorize  the  judge  to  take  the 
question  from  the  jury,  or  to  direct  a  verdict  for  the  plaintiff. 
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The  question  should,  therefore,  have  been  submitted  to  the 
jury.  It  is  obvious  that  the  plaintiff  could  not  maintain  an 
action  against  the  company  for  the  recovery  of  the  money 
paid  for  the  stock,  if  Avis  was  his  vendor,  upon  the  ground 
claimed,  viz.,  that  he  had  rescinded  the  contract  on  the  ground 
of  misrepresentation  of  the  property  owned  by  the  company. 
This  error  would  require  an  affirmance  of  the  order  appealed 
from,  but  as  the  case  presents  another  question  which  may 
affect  the  rights  and  liabilities  of  the  defendant,  it  is  proper 
that  the  court  should  consider  and  pass  upon  that  also.  The 
defendant's  counsel  excepted  to  the  following  portion  of  the 
charge :  "  You  will  determine,  therefore,  in  the  first  place, 
gentlemen,  whether  the  prospectus  was  simply  a  declaration 
of  intention  or.  design  to  accomplish  these  results  if  they 
could.  If  upon  this  paper  the  plaintiff  had  the  right  to 
believe  that  it  was  reasonably  certain  that  the  company  would 
acquire  the  property,  and  that  the  company  was  organized 
with  a  view  to  the  ownership  of  these  pieces  of  property, 
then,  if  they  did  not  obtain  it,  he  would  be  entitled  to 
recover."  The  verdict  for  the  plaintiff  may  have  been  ren- 
dered solely  upon  this  portion  of  the  charge.  To  determine 
its  correctness,  we  must  not  only  examine  the  prospectus 
itself,  but  also  the  extrinsic  facts  in  reference  to  which  it  was 
prepared,  and,  so  far  as  these  facts  were  known  to  the  parties, 
in  the  light  of  which  it  must  be  construed,  together  with  the 
extent  of  the  failure  of  the  company  to  obtain  title  to  all  the 
property  specified  in  the  prospectus.  It  may  be  remarked 
that  there  was  no  conflict  in  the  testimony  as  to  any  fact 
bearing  upon  the  construction,  except  as  to  whether  the 
defendant  was  incorporated  before  or  after  the  plaintiff  sub- 
scribed for  the  stock.  The  paper  in  question  was  headed  : 
"  Prospectus  of  the  Northern  Light  Oil  Company  of  New 
York;  Lands  of  the  Company  all  on  Oil  creek,  Venango 
county,  Pennsylvania,"  and  proceeds  as  follows:  "Greorge 
A.  Boyce,  Avis,  Plummer  &  Co.,  of  New  York,  and  asso- 
ciates, propose  to  organize  a  company  under  the  general 
mining  laws  of  the  State  of  New  York,  with  a  capital 
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of  $1,000,000,  consisting  of  100,000  shares  of  the  par 
value  of  ten  dollars,  to  purchase  and  work  the  following 
petroleum  oil  lands  and  interests."  Then  follows  a  specific 
location  and  description  of  ten  different  pieces  of  property, 
each  containing  either  a  quantity  of  land  or  an  interest  in 
some  existing  oil  well,  or  both.  Then  follows  a  recapitula- 
tion, in  which  the  statement  is  as  follows :  The  company's 
property  now  comprises  about  270  acres  in  fee  and  ^ease-hold 
interests,  and  about  200  acres  in  fee  simple,  adding  a  state- 
ment of  the  number  of  wells  thereon  in  process  of  drilling, 
and  thosei  completed  and  either  pumping  or  flowing  wells, 
with  the  quantity  of  oil  obtained  therefrom,  and  the  price  of 
the  oil  and  the  dividends  that  could  be  paid  upon  the  stock 
of  the  company,  .and  then  proceeds  as  follows :  Whereas, 
George  A.  Boyce  &  Avis,  Plummer  &  Co.,  of  63  Pearl  street, 
New  York  city,  and  their  associates,  propose  to  organize  a 
company  under  the  general  mining  and  manufacturing  lawe 
of  the  State  of  New  York,  to  be  known  as  the  Northern 
Light  Oil  Company,  with  a  capital  of  $1,000,000,  consisting 
of  100,000  shares  at  the  par  value  of  ten  dollars  per  share, 
whereas,  said  company  intended  to  purchase  certain  oil  and 
mineral  lands  situated  in  the  township  of  Alleghany  and 
Complanter,  county  of  Venango,  and  State  of  Pennsylvania, 
and  issue  in  payment  therefor,  100,000  shares  of  the  capital 
stock  of  said  company ;  now,  therefore,  we,  the  undersigned, 
hereby  subscribe,  each  for  himself,  the  amount  or  number  of 
shares  set  opposite  our  respective  names,  toward  purchasing 
the  annexed  schedules  of  property  at  $1,000,000.  And  it  is 
hereby  agreed  and  un^^erstood,  that  all  moneys  so  subscribed 
shall  be  paid  to  a  party  or  trustees,  elected  by  the  subscribers, 
after  the  whole  amount  of  stock  shall  have  been  taken.  Then 
follows  a  statement  specifying  the  installments  for  payment 
of  the  stock  subscribed  for,  and  the  times  when  payable. 

This  was  the  prospectus  signed  by  the  plaintiff  in  reference 
to  which  the  charge  excepted  to  was  made.  The  statement 
in  the  recapitulation  of  what  the  property  of  the  company 
consisted,  must  be  construed  in  reference  to  the  preceding  and 
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succeeding  clauses  of  the  paper  bo  construed.  No  one  could 
understand  that  the  company,  if  then  incorporated,  actually 
had  the  title  to  any  of  the  real  estate  specified  in  the  pro- 
spectus. The  object  of  the  subscription  as  stated,  was  to 
enable  the  company  to  purchase  the  property  specified  for 
$1,000,000,  There  was  no  assurance  that  the  company  had 
already  acquired  title,  but  only  of  an  intention  to  purchase 
and  operate  it  for  oil  purposes*  There  was  no  question  made 
as  to  the  entire  good  &ith  of  the  defendant.  The  company 
was  incorporated  and  proceeded  to  acquire  title  to  the  pro- 
perty, and  did  obtain  title  to  eight  parcels  of  the  property. 
It  failed  to  obtain  title  to  two  of  the  parcels,  for  the  reason 
that  they  were  so  situated  that  a  satisfactory  title  thereto 
could  not  be  obtained.  The  company  purchased  other  land 
which  it  believed  of  equal  value  for  oil  purposes  in  the  place 
of  one  of  the  parcels  it  failed  to  procure.  It  retained  in  its 
treasury  $75,000  in  cash,  which  was  the  price  of  the  remain- 
ing parcel,  title  to  which  could  not  be  obtained.  To  hold, 
that  after  all  this  had  been  done  by  the  company  in  good 
faith,  the  plaintiif  had  the  right  to  rescind  his  contract  for 
taking  stock  in  the  company,  and  recover  from  it  the  money 
paid  therefor,  in  case  a  jury  should  find  he  had  the  right  to 
believe  that  it  was  reasonably  certain  that  the  company  would 
acquire  each  and  every  parcel  of  the  property,  and  that  the 
company  was  organized  with  a  view  to  ownership  of  these 
pieces  of  property,  would  operate  as  a  great  hardship 
upon  the  other  stockholders.  The  money  of  aU  has  been, 
by  the  company,  invested  in  real  estate,  pursuant  to 
the  intention  upon  which  the  company  was  organized. 
Doubtless  all  believed  that  the  company  would  be  able 
to  purchase  all  the  property  specified  in  the  prospectus, 
but  each  must  have  known  that  this  was  more  or  less 
contingent,  depending  upon  the  willingness  of  the  then 
owners  to  sell  and  their  ability  to  give  a  good  title.  As  to 
two  of  the  parcels,  the  case  shows  that  a  good  title  could  not 
be  obtained  by  the  company.  This  risk  each  stockholder 
assumed  for  himself  to  the  extent  of  his  interest  in  the  com- 
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pany.  The  corporation,  when  organized,  became  the  owner 
of  all  money  that  had  been  paid  for  its  stock,  and  it  had  the 
right  in  good  faith  to  proceed  in  the  execution  of  the  objects 
for  which  it  was  created.  This  it  did  by  appropriating,  so  far 
as  it  appears,  in  good  faith,  its  funds  to  the  purchase  of  the 
property  which  it  was  designed  it  should  acquire,  so  far  as 
such  lands  could  be  purchased  and  a  satisfactory  title  obtained. 
The  unforseen  obstacle  which  prevented  the  purchase  of  two 
of  the  intended  parcels  was  a  misfortune  which  should  be 
shared  by  all  the  stockholders,  and  if  a  loss  was  thereby  sus- 
tained, such  loss  ^ould  be  shared  by  all  in  common.  The 
effect  of  the  charge  was  to  relieve  the  plaintiff  entirely  at  the 
expense  of  some  or  of  all  the  others.  The  error  of  this  por- 
tion of  the  charge  was  not  obviated  bv  the  further  instruction 
that  they  must  further  find  that  it  was  material  to  the  plain- 
tiff that  the  company  should  own  every  parcel.  If  this  was 
material  to  the  plaintiff,  it  was  equally  so  to  the  other  stock- 
holders. Had  the  plaintiff  commenced  an  action  for  a  distri- 
bution of  the  assets  of  the  company  before  any  purchase  had 
been  made,  upon  the  ground  that  it  had  become  impossible  to 
carry  its  objects  into  effect,  the  case  would  have  been  different. 
Then  equal  justice  could  have  been  done  to  all.  Now,  none 
can  be  relieved,  except  at  the  expense  of  others  equally  inno- 
cent of  intentional  wrong  as  the  plaintiff.  Oerhard  v.  Bates 
(75  Eng.  Com.  Law,  475) ;  Biddle  v.  Levy  (2  id.,  202) ;  Green- 
man  V.  Low  (4  Bos.,  337),  cited  by  the  learned  judge  below  in 
his  dissenting  opinion,  were  all  cases  of  fraud,  and  have  no 
application  to  the  facts  of  this  case.  I  have  not  refiprred  to  the 
other  papers  shown  to  the  plaintiff  to  induce  him  to  subscribe, 
for  the  reason  that  they  have  no  bearing  upon  the  question 
presented  by  the  exception  to  the  charge.  The  order  of  the 
General  Term  reversing  the  judgment  for  plaintiff  and  direct- 
ing a  new  trial,  must  be  affirmed,  and  judgment  final  given 
for  the  defendant,  with  costs  upon  the  stipulation. 

All  concurring  except  Peckham,  J.,  not  voting.     Judg- 
ment reversed. 

Hand— Vol.  VL'     65 


514      Maghee  v.  The  Cahdek  &  Amboy  R.  R.  Co.       [May, 


Statement  of  case. 


4K    514 
189    419 


Thomas  H.  Maghee,  Appellant,  v.  The  Camden  and  Ambo7 
Railboad  Transportation  Company,  Respondent. 

A  contract  made  by  a  railroad  corporation  to  transport  and  deliver  goods 
at  a  point  beyond  the  terminus  of  its  own  line  contained  the  following 
clause :  "  Unavoidable  accidents  of  the  railroad  and  of  fire  in  the  depot 
excepted." — ffeldy  that  in  the  absence  of  proof  of  any  other  or  new  con- 
tract, this  exception  would  be  held  to  extend  to  every  other  connecting 
carrier,  who  shared  the  freight  specified  in  the  biU  of  lading,  and  that  in 
an  action  against  such  connecting  carrier,  the  goods  having  been  lost 
while  in  its  possession,  he  could  claim  the  benefit  of  it. 

The  place  where  a  carrier  is  accustomed  to  receive,  deposit  and  keep  ready 
for  transportation  or  delivery,  merchandise  is  a  depot,  within  the  general 
signification  of  the  word. 

When  a  carrier  accepts  goods  to  be  carried,  with  a  direction  on  the  part  of 
the  owner  to  cany  them  in  a  particular  way,  or  by  a  particular  route,  he 
is  bound  to  obey  such  directions ;  and  if  he  attempts  to  perform  his  con- 
tract in  a  manner  difi'erent  from  his  undertaking,  he  becomes  an  insurer, 
and  cannot  avail  himself  of  any  exception  in  the  contract. 

But  if  it  should  be  shown  in  such  a  case  that  the  loss  must  certainly  have 
occurred  fix>m  the  same  cause,  if  there  had  been  no  default  or  deviation,  the 
carrier  should  be  excused.  The  burden  of  proof  of  this  fact,  however,  is 
on  the  carrier.    Andbewb,  J. 

Where  the  contract  of  a  carrier  is  that  the  goods  should  be  carried  **  aQ 
rail," — Heldf  that  the  necessary  crossing  of  ferries,  in  the  transportation  was 
not  a  deviation,  and  that  the  contract  to  carry  "  all  rail "  would  be  per- 
formed by  the  transportation  by  rail  as  far  as  was  practicable.  If,  how- 
ever, the  goods  could  have  been  carried  by  rail,  their  transportation  by 
any  other  mode,  even  for  a  few  miles,  would  render  the  carrier  liable  as 
an  insurer. 

(Argued  April  d6th ;  decided  May  30th,  1871.) 

m 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  affirming  the 
judgment  of  the  Special  Term  in  favor  of  defendants. 

On  the  21st  of  June,  1864,  at  Louisville,  Ky.,  one  Hunter, 
the  plaintiff's  agent,  delivered  to  the  Jeffersonville  Bailroad 
Company,  fot  transportation  to  New  York,  certain  merchan- 
dise, the  property  of  the  plaintiff.  The  company  signed 
a  bill  of  lading,  which  was  sent  to  the  plaintiff,  together  with 
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an  invoice  of  the  merchandise.  The  bill  of  lading,  after 
acknowledging  the  receipt  of  the  merchandise  by  the  Jeffer- 
sonviUe  Railroad  Company  from  Hunter,  on  account  and  risk 
of  whom  it  might  concern,  contain  an  engagement  "  to 
deliver  in  like  good  condition  and  order  at  New  York,  una- 
voidable accidents  of  the  railroad  and^^  in  depot  excepted,  to 
Thomas  H.  Maghee  or  assigns,  he  or  they  paying  freight  at  rates 
therein  specified,  all  rail,  P.  R.  R."  The  merchandise  was  trans- 
ported over  the  route  of  the  Jeffersonville  Railroad  Company 
to  its  terminus  at  Indianapolis,  and  thence  by  other  companies, 
including  defendants,  to  New  York,  upon  an  engagement 
between  the  several  companies  that  they  should  share  the 
freight  specified  in  the  bill  of  lading,  and  that  the  defendants 
should  collect  it  for  the  common  benefit.  Defendants,  a 
New  Jersey  corporation,  engaged  in  the  business  of  trans- 
porting passengers  and  freight  between  Philadelphia  and 
New  York,  received  the  merchandise,  then  in  due  course  of 
transportation,  at  Philadelphia,  tTuly  9th,  1864,  and  trans- 
ported it  over  their  railroad  from  Philadelphia  to  Amboy, 
and  thence  twenty  miles  by  steamboat,  which  was  a  part  of 
their  regular  line,  to  their  depot  on  pier  No.  1,  North  river, 
in  the  city  of  New  York.  The  goods  could  have  been  trans- 
ported from  Philadelphia  to  New  York  by  rail  all  the  way. 
On  the  night  of  Sunday,  July  10th,  1864:,  the  depot,  with 
its  contents,  including  this  merchandise,  was  destroyed  by 
fire.  Such  destruction  was  not  occasioned  by  design  or 
neglect  of  either  party.  This  action,  brought  by  the 
plaintiff  to  recover  their  value,  was  tried,  without  a  jury,  by 
J.  F.  Baknard,  J.  The  court  found,  as  matter  of  fact, 
that  the  destruction  of  the  property  occurred  by  fire  in  the 
depot,  and  was  within  the  exception  contained  in  the  bill  of 
lading,  and,  as  a  conclusion  of  law,  that  defendant  was 
entitled  to  judgment. 

Charles  Jones,  for  the  appellant.  Where  goods  are  deliv- 
ered to  a  carrier,  to  be  carried  beyond  the  end  of  his  own 
line,  he  may  make  a  contract  with  other  carriers.    That  con- 
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tract  binds  the  shipper  and  inures  to  his  benefit.  (6  How.  U. 
S.,  380.)  The  shipper  can  sue  the  sub-contractor.  (2  Green- 
leaf's  Ev.,  §  210;  Sanderson  v.  Lamhertin^  6  Binn.,  129.) 
The  second  carrier  is  not  the  servant  of  the  first.  (6  How. 
U.  S.,  380 ;  2  Kern.,  243 ;  1  Hilt.,  235.)  If  the  defendants 
are  liable  as  common  carriers,  they  are  liable  for  the  loss. 
{Merritt  v.  Earle^  29  N.  Y.,  115.)  Construction  of  the  con- 
tract, "all  rail."  {Cassilly  v.  Young^  4:  B.  Mon.,  265; 
Hand  v.  Baynes^  4  Whart.,  204.)  The  goods  should  have 
been  stored,  and  not  left  in  a  shed.  {Merwin  v.  Butler^  17 
Conn.,  138;  Ostrander  v.  Brown^  15  Johns.,  39;  Fisk  v. 
Newton^  1  Denio,  45.) 

Charles  F.  Sandford^  for  the  respondent.  On  the  ques- 
tion of  the  carriers'  right  by  special  contract  to  secure  exemp- 
tion from  liability.  {Harris  v.  Pockwood^  3  Taunt.,  264; 
Bechwood  v.  House^  5  Rawle  (Penn.),  1Y9 ;  iT.  J.  S.  Nav.  Co. 
V.  Merchants^  Bank^  6  How.  TJ.  S.,  382 ;  Stoddard  v.  Long 
Island  Ji,  R.  Co.^  5  Sand.,  180 ;  Parsons  v.  Monteaih^  13 
Barb.,  524 ;  Dorr  v.  iT.  J.  S.  Nav,  Co.,  1  Kern.,  485 ;  WeUs 
V.  Steam.  Na/v.  Co.,  4  Seld.,  375 ;  Mercantile  Mut.  Ins.  Co.  v. 
Caiei)8,  20  N.  Y.,  173 ;  WeUes  v.  iT.  T.  Cent.  R.  R.  Co.,  26 
Barb.,  641 ;  Smith  v.  Same  Defendants,  29  Barb.,  132 ;  WeUs 
V.  Sam/^  Defendants,  24c  N.  Y.,  181 ;  BisseU  v.  Same  Defend 
ants,  25  N.  Y.,  442 ;  P.  and  O.  Steam  Na^o.  Co.  v.  Shandy 
11  Jurist,  771.)  On  the  question  of  the  liability  of  the  con- 
tracting company.  {McGregor  v.  Kilgore,  6  Ohio,  358 ; 
Fitch  V.  Newberry,  1  Douglass  [Mich.],  1 ;  Muschamp  v.  Lan- 
caster R.  R.  Co.,  8  M.  &  W.,  421 ;  Mucha  v.  L.  amd  S.  W. 
R.  R.  Co.,  2  Exch.,  415 ;  Weed  v.  Saratoga  and  S.  R.  R. 
Co.,  19  Wend.,  534 ;  Mallory  v.  Burrett,  1  E.  D.  Smith,  234; 
Fair  child  v.  Slocum,  19  Wend.,  329 ;  Crouch  v.  L.  and  N. 
W.  R.  R.  Co.,  14  C.  B.,  259 ;  Hart  v.  R.  and  S.  R.  R.  Co., 
4  Seld.,  37 ;  Oree7i  v.  Clark,  2  Kern.,  343 ;  Wilcox  v.  Pa/r- 
mdee,  3  Sandf.,  610 ;  Quimhy  v.  Vanderbilt,  17  N.  Y.,  306 ; 
Schrceder  v.  Hudson  R.  R.  R.  Co.^  5  Duer,  55.)    On  the 
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question  of  the  respective  liability  of  the  companies.  {Oes- 
thorn  V.  S,  S,  H.  JR.  Co.,  8  Exch.,  341 ;  J^tch  v.  Newberry,  1 
Douglass  [Mich.],  1 ;  Musehamp  v.  Lcmcaster  R.  li.  Co,,  8 
M.  &  W.,  421 ;  Watson  v.  Amhergate  R.  R.  Co.,  15  Jur.,  448 ; 
CroiLch  V.  Z.  and  N.  W.  R.  R.  Co.,  78  E.  0.  S.,  254 ;  Hart  v. 
R.  and  S.  R.  R.  Co.,  4  Seld.,  37.)  The  shipper,  who  secures 
to  himself  a  through  rate  of  freight,  reduced  in  proportion  as 
his  risk  is  increased  and  that  of  the  carrier  is  diminished,  should 
be  deemed  to  have  estopped  himself  from  asserting  against 
any  carrier  a  liability  voluntarily  assumed  by  himself,  when  he 
stipulated  for  the  rate  of  freight  by  which  the  carrier's  com- 
pensation is  measured  and  determined.  {Collins  v.  B.  and 
G.  R.  R.  Co.,  25  E.  J.  R.  [Exch.],  188 ;  S.  C,  29  L.  J.  R. 
[Exch.],  41 ;  Coxon  v.  The  G.  W.  R.  R.  Co.,  5  H.  &  X.,  274 ; 
Fitch  V.  N&wberry,  1  Doug.  [Mich.],  \\  N.J.  Steam  Nav.  Co. 
V.  Merchcmt^  Bank,  6  How.  U.  S.,  366;  Allen  v.  Smith,  8 
Cow.,  301 ;  Manuf.  Oil  Co.  v.  C.  and  A.  R.  R.  Co.,  52  Barb., 
72 ;  Mallory  v.  Burrett,  1  E.  D.  Smith,  234.) 

Andeews  J.  It  will  be  convenient  to  consider  in  the  first 
place,  the  nature  and  extent  of  the  obligation  of  the  Jeffer 
sonville  Railroad  Company,  under  the  contract  of  June 
21,  1864,  for  the  transportation  of  the  property  in  question. 

The  road  of  that  corporation  commenced  at  Jeflfersonville, 
on  the  Ohio  river,  in  the  State  of  Indiana,  opposite  Louis- 
ville, Kentucky,  and  terminated  at  Indi^-napolis,  in  the  for- 
mer State. 

The  goods  were  delivered  to  the  corporation  at  Louisville, 
by  the  agent  for  the  plaintiff,  and  on  their  receipt,  a  bill  of 
lading  was  signed,  whereby  the  Jeifersonville  Railroad  Com- 
pany expressly  agreed  to  deliver  them  to  the  plaintiff,  in 
the  city  of  New  York,  upon  the  payment  by  the  plaintiff,  or 
his  assigns  of  a  specified  freight. 

The  undertaking  of  the  corporation  to  deliver  the  goods 
was  not  absolute,  but  was  qualified  by  the  exception  stated  in 
the  bill  of  lading,  of  "  unavoidable  accident  of  the  railroad  and 
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fire  in  the  depot,"  and  after  the  specification  of  the  freight  to 
be  paid,  were  the  words  and  letters  "  all  rail  P.  R.  R." 

The  execution  of  the  bill  of  lading  by  the  Jeffersonville 
Railroad  Company,  and  its  acceptance  by  the  plaintiff,  con- 
currently with  the  delivery  and  receipt  of  the  property,  con- 
stituted a  special  contract  between  the  parties  for  the  carriage 
of  the  goods. 

That  corporation  undertook,  thereby,  tlie  carriage  for  the 
whole  distance  between  Louisville  and  the  city  of  New  York, 
and  it  could  not  perform  its  contract  to  carry,  except  by  the 
use  of  the  roads  of  other  corporations  connecting  with  it,  and 
forming  a  consecutive  route  to  the  city  of  New  York. 

That  a  railroad  corporation  may  bind  itself,  by  a  contract 
to  carry  goods  to  a  point  beyond  the  terminus  of  its  own  line 
of  road,  is  affirmed  by  the  general  current  of  authority,  in 
England  and  in  this .  country.  {Muschamp  v.  Lancaster  R, 
R.  Co.y  8  M.  &  W.,  421 ;  Mucha  v.  London  andS.  W.  Rail- 
way Co.^  2  Exch.,  4:15 ;  Perkins  v.  Portland^  47  Me.,  573 ; 
Meyer  v.  Ridland,  eto.y  R.  R.^  27  Vt.,  110;  Redfield  on 
Railways,  284  and  cases  cited.) 

And  in  this  State  the  doctrine,  if  not  established,  has  been 
recognized  in  several  cases.  (Ward  v.  Saratoga  a/nd  8ch&- 
nectady  R.  R.  Co.^  19  Wend.,  534 ;  Ha/rt  v.  Renssdaer  and 
Saratoga  R.  R.  Co.,  4  Seld.,  37  Bwrtis  v.  the  Buffalo  and 
State  Line  R.  R.  Co.,  22  N.  Y.,  269 ;  Schrcsder  v.  Hudson 
R.  R.  Co.,  6  Duer,  55.) 

There  is  a  conflict  between  the  English  and  American 
cases,  as  to  the  evidence  by  which  a  contract  of  a  radroad 
corporation,  to  carry  beyond  the  terminus  of  its  own  route, 
may  be  established ;  but  this  difference  is  immaterial  in  this 
case,  as  the  contract  of  the  Jeffersonville  Railroad  Company 
was  express  and  unambiguous. 

If  the  power  of  a  railroad  corporation,  not  specially  author- 
ized  by  its  charter  to  make  such  a  contract,  is  doubtful, 
such  authority  must  be  presumed  in  this  case.  The  charter 
of  the  Jeffersonville  Railroad  Company  is  not  in  evidence ; 
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and  it  is  to  be  assumed,  in  the  absence  of  proof,  that  the 
contract  was  not  tUtra  vires^  or  made  in  violation  of  law. 

The  plaintiff,  then,  by  the  contract,  employed  that  corpora- 
tion as  carrier  for  the  whole  distance ;  and  it  was  liable  to  the 
plaintiff  for  any  default  in  performing  it,  whether  such 
de&ult  occurred  on 'its  own  road,  or  the  road  of  any  other  cor- 
poration in  the  course  of  the  transit. 

K,  however,  the  action  had  been  brought  against  the  first 
carrier  to  recover  the  value  of  the  goods,  the  plaintiff  could 
not  have  recovered,  if  the  defendant  in  such  suit  could  have 
shown  that  they  were  lost  by  a  peril,  within  the  exception  in 
the  bill  of  lading,  and  without  negligence  on  the  part  of 
itself  or  its  agents.  {Clark  v.  Barnwell  et  al.,  12  How.  XJ. 
S.,  272.) 

It  is  claimed  by  the  plaintiff,  that  the  language  '^  unavoid- 
able accidents  of  the  railroad,  and  of  fire  in  the  depot,"  refers 
to  loss  from  the  excepted  causes,  while  the  goods  were  on  the 
road  or  in  the  depot  of  the  Jeffersonville  Railroad  Company, 
and  creates  no  exemption  from  liability  for  such  loss  occurring 
elsewhere. 

If  this  is  the  true  construction,  the  plaintiff  was  entitled 
to  recover,  although  the  liability  of  the  defendant  was 
measured  by  that  of  the  first  carrier.  The  defendant  at  the 
time  of  the  loss  by  fire,  held  the  goods  as  carrier,  and  they 
were  not  destroyed  by  unavoidable  casualty. 

But  we  are  of  opinion,  that  the  exception  applies  to  a  loss 
by  accident  or  fire  upon  any  road  or  in  any  depot  while  the 
contract  of  carriage  is  in  force. 

The  exception  is  in  the  same  clause  with  and  immediately 
follows  the  engagement  of  the  Jeffersonville  Railroad  Com- 
pany to  deliver  the  goods  in  the  city  of  New  York. 

It  is  reasonable  to  suppose  that  the  compensation  fixed  for 
the  carriage,  had  relation  to  the  restricted  liability  assumed 
by  the  bill  of  lading.  The  Jeffersonville  Railroad  Company, 
by  undertaking  to  carry  the  goods  to  the  ultimate  destina- 
tion, had  an  interest  to  make  the  exception  commensurate 
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with  the  scope  and  duration  of  its  contract,  and  construing 
the  contract  with  reference  to  the  circumstances  and  subject- 
matter,  the  limit  and  construction  of  the  language  of  the 
exception,  claimed  by  the  plaintiff,  is  not  justified. 

The  fire  occurred,  while  the  goods  were  at  the  place  where 
the  defendant  was  accustomed  to  receive,  deposit  and  keep 
ready  for  transportation  or  delivery  the  merchandise  carried 
by  it,  to  and  from  the  city  of  New  York,  and  this  was  a 
depot  within  the  general  signification  of  that  word. 

Leaving  out  of  view,  for  the  present,  the  words  in  the  con- 
tract "  all  rail,"  it  follows  from  what  has  been  stated,  that  no 
recovery  could  have  been  had  by  the  plaintiff  against  the 
Jeffersonville  Railroad  Company  for  the  loss  in  question. 

But  the  plaintiff  insists  that  he  stands  in  a  more  favorable 
position  in  respect  to  the  defendant,  and  that  the  defendant 
having  participated  in  the  carriage  of  the  goods,  and  the  loss 
having  occurred  while  they  were  in  its  possession  as  carrier, 
it  must  be  deemed  to  have  taken  the  goods  subject  to  the 
common-law  liability  of  carriers,  and  that  it  cannot  claim  the 
benefit  of  the  exemption  in  the  original  contract. 

It  does  not  appear  under  what  agreement  the  defendant 
received  the  goods,  beyond  the  feet  contained  in  the  stipula- 
tion of  the  parties,  and  found  by  the  court,  that  the  goods 
were  transported  by  the  several  connecting  lines  upon  an 
understanding  and  agreement  between  them  to  share  the 
freight  specified  in  the  bill  of  lading,  and  that  the  defendant 
should  collect  the- whole  freight  for  the  common  benefit. 

In  what  proportion  the  division  was  to  be  made,  or  whether 
any  company  was  to  receive  anything  beyond  the  usual  charge 
for  the  transportation  over  its  road  is  not  shown.  It  is  not 
found  that  the  several  companies  participating  in  the  service 
were  partners,  and  if  the  division  was  to  be  made  as  last  sug- 
gested, the  arrangement  would  not  constitute  a  partnership 
between  them.  ( Welbi/  v.  West  Cornwall  Railioay  Co,^  2  H. 
&  N.,  702 ;  Mylton  v.  The  Midland  Railroad  Co.^  4  H.  & 
K,  614.) 

It  is  to  be  inferred,  however,  from  the  fact  found,  and  the 
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circumstances,  that  the  goods  were  carried  by  the  several  con- 
necting companies  under  some  arrangement  having  relation 
to  the  plaintiff's  contract  with  the  first  carrier.  They  were 
to  share  the  freight  "  specified  in  the  bill  of  lading." 

The  bill  of  lading,  or  a  duplicate,  usually,  if  not  uniformly, 
accompanies  the  goods. 

It  was  the  duty  of  the  Jeffersonville  Railroad  Company, 
under  its  contract,  to  provide  for  the  transportation  of  the 
goods  from  the  terminus  of  its  road,  by  other  lines ;  and  no 
intervention  of  the  plaintiff  having  been  shown,  it  must  be 
held  that  the  connecting  roads  were  acting  under  the  employ- 
ment of  that  corporation. 

If  the  defendant  took  and  carried  the  goods  by  contract 
made  with  the  Jeffersonville  Railroad  Company,  without  any 
restriction  of  its  ordinary  liability,  then  it  would  not  be 
denied  that  the  plaintiff  could  avail  himself  of  that  contract, 
and  recover  of  the  defendant,  notwithstanding  the  express 
contract  with  the  Jeffersonville  Railroad  Company  as  carriers 
for  the  entire  route. 

All  such  contracts  made  by  the  first  carrier  would  inure 
to  his  benefit,  and  he  could  at  his  election  adopt  them. 
(Merchants  Bank  v.  N^ew  Jersey  Stemn  Nam.  Co,^  6  How. 
TJ.  S.,  380;  Oreen  v.  Olarke^  2  Ker.,  343;  Sanderson  v. 
Lamberson^  6  Binn.,  129 ;  2  Green.  Ev.,  §  210.) 

But  the  plaintiff  did  not  show  that  the  defendant  under- 
took to  carry  the  goods  under  a  contract  more  favorable  to 
him  than  that  which  he  made  with  the  Jeffersonville  Rail- 
road Company;  and  the  evidence  does  not  authorize  the 
inference  that  such  a  contract  was  made. 

The  defendant  is  to  be  regarded  as  having  acted  under  and 
in  subordination  to  the  contract  made  with  the  first  carrier, 
and  can  claim  the  benefit  of  any  exception  to  which  the 
Jeffersonville  Railroad  Company  would  have  been  entitled, 
if  the  action  had  been  brought  against  that  corporation. 

The  words,  "  all  rail,"  inserted  in  the  bill  of  lading,  con- 
stituted a  direction  by  the  owner  and  an  agreement  by  the 
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carrier  that  the  transportation  should  be  by  rail,  in  distinction 
from  any  other  mode  of  conveyance. 

When  a  carrier  accepts  goods  to  be  carried  with  a  direction 
on  the  part  of  the  owner,  to  carry  them  in  a  particular  way, 
or  by  a  specified  route,  he  is  bound  to  obey  such  direction ; 
and  if  he  attempts  to  perform  his  contract  in  a  manner  differ- 
ent from  his  undertaking,  he  becomes  an  insurer,  and  cannot 
avail  himself  of  any  exceptions  in  the  contract.  {Da/naeih  v. 
Wade^  2  Scam.,  285  ;  Hartung  v.  Peppery  11  Pick.,  41. 

In  Steel  v.  Magg  (5  Barn.  &  Aid.,  342),  a  parcel  of  cashier's 
notes  were  delivered  to  a  carrier,  to  be  carried  by  a  mail 
coach,  and  were  sent  by  a  different  coach  and  were  lost; 
notice  had  been  given  to  the  carrier,  of  which  the  owner  was 
cognizant  that  he  would  not  be  answerable  for  the  value  of 
any  article  to  an  amount  exceeding  five  pounds,  unless  it  was 
insured,  and  the  evidence  tended  to  show  that  the  owner  had 
concealed  the  nature  and  value  of  the  package,  and  it  was 
claimed  that  the  concealment  was  a  fraud  upon  the  carrier, 
and  avoided  his  contract. 

But  the  court  held  the  carrier  liable,  and  Bailet  J.  said : 
"  If  this  defendant  had  sent  the  parcel  by  the  mail,  in  pursuance 
of  his  contract,  I  should  have  been  of  opinion  that  under 
the  circumstances  of  the  case,  he  would  not  have  been  liable 
for  the  loss,  but  having  sent  it  by  a  different  mode  of  convey- 
ance, I  am  of  opinion  that  he  is  liable." 

This  case  is  distinguished  from  the  previous  case  of  Bate- 
son  V.  Donovan  (4  B.  &  A.,  20),  on  the  ground  that  in  this 
case  the  carrier  acted  in  direct  contravention  of  his  contract. 
(Jones  on  Bailments,  28.) 

In  Coleman  v.  Jfew  York  Cental  Hailroad  Company  (33 
N.  T.,  610),  the  defendant  received  goods  at  Little  Falls,  des- 
tined to  New  York,  "  via  People's  Line,"  Albany,  and  agreed 
to  deliver  them  to  that  line  at  the  latter  place.  The  line 
would  not  take  them,  and  they  were  shipped  by  the  defend- 
ant on  a  barge,  and  the  barge  and  the  goods  were  lost.  The 
defendant  was  held  to  be  liable,  and  Pobtkr,  J.,  said :  "  When 
forwarding  agents  send  goods  in  a  mode  prohibited  by  the 
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owner,  they  do  it  at  their  own  risk,  and  incur  the  liability  of 
an  insurer." 

The  same  rule  applies  in  case  of  deviation  of  a  ship  on  the 
voyage,  and  is  stated  by  Stoby  as  follows :  "  K  the  owner 
deviate  from  the  voyage,  he  is  responsible  for  all  loss,  even 
from  unavertable  casualty ;  for,  under  such  circumstances,  the 
loss  is  traced  back  through  all  the  intermediate  causes  to  the 
first  departure  from  duty.'*    (Story  on  Bailments,  §  509.) 

If  it  could  be  shown,  in  such  a  case,  that  the  loss  must 
certainly  have  occurred  from  the  same  cause,  if  there  had 
been  no  die&ult,  misconduct  or  deviation,  the  carrier  would 
be  excused ;  but  the  burden  of  proof  of  this  fact  would  be 
upon  the  carrier.  {Davis  v.  Garrett^  6  Bing.,  716  ;  Da/iimth 
V.  Wade^  mpra ;  Story  on  Bailments^  mpra;  Abbott  on 
Shipping,  362.) 

The  defendant  in  this  case  relied  for  its  defence  upon  the 
contract  made  with  the  Jeffersonville  Railroad  Company,  and 
must  be  held  to  affirm  all  its  provisions. 

The  goods  in  question  were,  by  the  contract,  to  be  sent  to 
New  York  by  the  Pennsylvania  railroad,  as  indicated  by  the 
letters  "  P.  R.  R."  There  could  not  have  been  a  literal  per- 
formance of  the  contract  to  send  them  by  "  all  rail."  It  was 
necessary  to  carry  them  across  the  Ohio  river  at  Louisville 
before  they  could  be  taken  upon  the  cars  of  the  Jeffersonville 
Railroad  Company,  and  they  could  not  reach  New  York 
without  crossing  the  Hudson  river  at  Jersey  City. 

But  the  contract  is  to  have  a  reasonable  construction,  and 
the  necessity  of  crossing  ferries  in  the  course  of  the  trans- 
portation must  have  been  known  to  the  parties,  and  this  water 
carriage  from  necessity  must  be  deemed  to  have  been  author- 
ized. The  contract  to  carry  by  rail  would  have  been  sub- 
stantially performed  by  the  transportation  by  rail  so  far  as 
was  practicable. 

The  defendant  was  a  carrier  from  Philadelphia  to  New 
York,  by  rail  to  South  Amboy,  arid  thence  twenty  miles  to 
New  York  by  water.    It  is  found  by  the  court  that  this  dis- 
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tance  by  water  was  a  part  of  the  regular  line  traversed  by  the 
defendant  in  the  prosecution  of  its  business. 

It  appears  in  the  evidence  that  there  are  several  routes  of 
carriage  between  Philadelphia  and  Kew  York,  and  we  think 
the  court  can  take  judicial  notice  of  the  existence  of  estab- 
lished railroad  routes  generally  known  and  used. 

The  carrying  of  the  goods  by  water  from  South  Amboy  to 
New  York  was  not  a  necessity.  The  defendant,  it  is  true,  by 
its  line  could  not  have  sent  them  otherwise ;  but  upon  seeing 
the  direction  in  the  bill  of  lading,  it  could  have  declined  the 
service,  together  with  the  advantage  which  it  might  derive 
from  performing  it. 

Having  undertaken  to  carry  the  goods  in  violation  of  the 
instructions  in  the  contract,  it  lost  the  benefit  of  the  exception 
from  liability. 

This  violation  of  duty  brought  the  goods  within  reach  of 
the  peril  which  destroyed  them,  and  the  defendant  is  liable  for 
the  loss.  The  judgment  should  be  reversed  and  a  new  trial 
granted. 

Chief  Judge  and  Folger  and  Rapallo,  JJ.,  concur. 
Grover,  J.,  dissented.  Peckham,  J.,  did  not  sit.  Allen,  J., 
having  been  of  counsel,  did  not  sit. 

Judgment  reversed.    New  trial  granted. 


Noah  Root,  Respondent,  v.  The  Great  Western  Railroad 

Company,  Appellant. 

The  last  paragraph  of  section  9,  act  of  1847,  with  reference  to  the  liability 
of  connecting  railroads  (chap.  270),  docs  not  apply  to  intermediate  rail- 
roads, but  only  to  the  road  which  first  receives  the  goods.  Pbckham,  J., 
contra. 

Where  a  railroad  company  agrees  to  carry  property  beyond  the  terminus 
of  its  own  road,  and  receives  the  goods  under  such  an  agreement,  it  is 
liable  as  a  common  carrier,  for  the  default  of  the  road  running  in  con- 
nection with  it,  on  the  route  to  the  place  of  delivery.    The  statute  of 
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1847  (chap.  270,  §  9)  is  a  mere  legislative  authorization  of  such  agree- 
ments. Rapallo,  J. 
But  where  the  company  merely  receives  goods  marked  for  a  place  beyond 
the  termination  of  its  own  route,  in  the  absence  of  proof  of  an  undertak- 
ing, express  or  implied,  to  carry  the  goods  to  their  final  destination,  or 
of  a  partnership  between  the  carriers,  the  company  is  bound  only  for  the 
due  delivery  of  the  goods  to  the  next  carrier  on  the  route.  The  statute 
of  1847,  has  no  application  in  such  a  case.  Rapallo,  Allen,  and  Fol- 
GEB,  J  J.  (Church,  Ch.  J.,  and  Grover,  J.,  contra). 


(Argued  April  28th ;  decided  May  23d,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  of  the  late  seventh  judicial  district,  aflSrming 
the  judgment  of  a  referee  in  favor  of  the  plaintiff.  (Reported 
below  in  2  Lans,  199.) 

The  defendant  was  a  Canadian  corporation  and  a  common  car- 
rier between  Suspension  Bridge,  in  the  State  of  New  York,  and 
Detroit,  in  the  State  of  Michigan.  Its  route  was  from  Suspen- 
sion Bridge  by  rail  to  Windsor,  Canada,  and  thence  across  the 
Detroit  River  by  ferry  to  Detroit.  It  had  arrangements  with 
the  Michigan  Southern  Railroad  Company,  whereby  the  lat- 
ter received  from  the  defendant,  at  Detroit,  goods  destined 
for  places  west  of  that  point,  and  collected  the  freight  for  the 
entire  transportation  of  the  property  at  its  final  destination, 
and  four  times  each  month  a  settlement  was  had,  and  the 
Michigan  Southern  Railroad  Company  paid  to  the  defendant 
its  freight  moneys  for  the  transportation  to  Detroit.  In  this 
manner,  the  roads  of  the  two  companies  connected  at  Detroit, 
but  no  community  of  interest  or  partnership  between  the 
two  companies  was  shown. 

On  the  14th  of  April,  1866,  the  plaintiff  delivered  to  the 
New  York  Central  Railroad  Company,  at  Victor  Station, 
New  York,  a  box  of  goods  marked  "  Noah  Root,  Burr  Oak, 
Branch  county,  Michigan,"  upon  the  express  contract  that 
that  company  should  transport  the  box  to  its  warehouse  at 
Suspension  Bridge,  and  should  not  be  liable  for  any  loss  of, 
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or  injury  to,  such  property,  after  it  should  be  sent  from  said 
warehouse. 

The  New  York  Central  Railroad  Company  carried  the 
property  safely  to  Suspension  Bridge,  and  there  delivered  it 
to  the  defendant,  who  received  it  on  the  18th  of  April, 
directed  as  before  stated. 

Burr  Oak  lies  west  of  Detroit,  on  the  line  of  the  Michigan 
Southern  railroad. 

The  box  was  received  by  the  defendant  without  any 
express  contract  or  limitation  of  liability,  and  in  the  ordinary 
course  of  its  duty  as  a  common  carrier. 

On  the  26th  of  April,  the  defendant  delivered  the  box  to 
the  Michigan  Southern  Railroad  Company  for  carriage  to 
Burr  Oak,  by  delivering  it  at  the  warehouse  of  that  company 
at  Detroit,  the  customary  place  for  the  delivery  of  freight 
arriving  at  Detroit  by  the  defendant's  line  and  destined  to 
places  on  the  line  of  the  Michigan  Southern  Railroad 
Company. 

The  referee  found  that  the  goods  were  duly  delivered  by 
the  defendant,  and  without  unnecessary  delay,  to  the  Michi- 
gan Southern  Railroad  Company,  for  carriage  to  Burr  Oak, 
and  that  said  company  duly  received  the  same  at  its  ware- 
house. It  was  also  found  that  the  invoices  were  not  delivered, 
or  a  receipt  taken  for  the  goods  at  the  time,  for  the  reason 
that  the  agent  of  the  Michigan  Southern  Railroad  Company 
could  not  attend  to  the  delivery  at  that  time,  and  the  next 
morning  was  agreed  upon  for  the  delivery  of  the  invoice  and 
receipts. 

On  the  night  of  the  26th  of  April,  the  warehouse  of  that 
company  atidJ;he  property  in  question,  which  was  therein, 
were  destroyed  by  fire  without  any  fault  on  the  part  of  either 
of  the  compaiyes.  Other  facts  and  the  findings  of  the  referee 
are  specificaUy  stated  in  the  opinion. 

On  thesf?  facts  the  referee  decided  that  the  plaintiff  was 
entitled/W)  recover,  and  the  judgment  on  this  decision  was 
affirm^  at  the  General  Term. 
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M  C.  Spraguey  for  the  appellant.  "Wliere  there  is  is  no 
evidence  to  sufltain  the  finding,  it  may  be  reviewed  in  this 
conrt.  {Mason  v.  Zord,  40  N.  T.,  477.)  On  the  question 
of  defendant's  liability.  (  Vcm  Scmtvoord  v.  St  John,  6  Hill 
157 ;  EbodY.  N.  T.  and  JST.  H,  JS.  B.  Co.,  22  Conn.,  16,  502 
NuUvng  v.  Conn.  B.  B,  Co.,  1  Gray,  502 ;  Pierce  on  Amer 
R.  R.  Law,  601,  et  seq. ;  Wright  v.  Brighton,  22  Barb.,  561 
Stratton  v.  J^.  T.  and  N.  E.  B.  B.  Co.,  2  E.  D.  Smith,  184 
Wiebert  v.  E.  B.  Co.,  2  Kern.,  255 ;  McDonald  v.  West.  B 
B.  Co.,  34  N.  T.  R.,  497;  Goold  v.  Chajpin,  20  K  T.,  259 
Johnson  v.  N.  T.  C.  B.  B.  Go.,  33  K  Y.,  610 ;  1  Amer. 
Rep.,  78 ;  57  Barb.,  516  ;  28  Barb.,  485 ;  34  N.  T.,  497 ;  25 
N".  T.,  364 ;  3  Kem.,  572.)  On  the  question  of  agreement 
between  the  two  companies.  (99  Mass.,  220 ;  1 1  Allen,  295 ; 
33  Conn.,  166.)  The  complaint  alleged  no  cause  of  action 
under  the  act  of  1847,  and  no  recovery  can  be  had.  {Sdmjh 
stead  V.  JST.  T.  C.  B.  B.  Co.,  28  Barb.,  485.) 


Quincy  Van  Voorhis,  for  the  respondent. 


Rapallo,  J.  The  findings  of  the  referee,  as  set  forth  in  the 
case,  differ  somewhat  fi'om  those  in  the  report,  and  contain 
three  statements  of  tact  which  are  excepted  to  on  the  ground 
that  there  was  no  evidence  to  sustain  them,  viz. :  1st.  That 
the  defendant  had  an  agreement  with  the  Michigan  Southern 
Railroad  Company  to  carry  freight  along  its  line  west- 
2d.  That  the  two  companies  had  connecting  roads  at  Detroit. 
And,  3d.  That  the  defendant  received  the  property  in  ques- 
tion at  Suspension  Bridge  "to  carry  and  transport  to  its  desti- 
nation of  Burr  Oak." 

It  has  been  heretofore  held  that  a  finding  without  any  evi- 
dence to  sustain  it  can  be  reviewed  in  this  court.  {Mason  v. 
Lord,  40  K  T.,  477 ;  Putnam  v.  HvhbelX,  42  N.  T.,  106.) 
There  was  no  evidence  tending  to  prove  any  such  agreement 
between  the  defendant  and  the  Michigan  Southern  Railroad 
Company  for  the  transportation  west  of  Detroit  of  goods 
brought  to  that  place  by  the  defendant,  as  would  constitute 
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the  Michigan  Southern  Railroad  Company,  the  agent  of  the 
defendant  in  such  transportation,  or  create  any  partnership 
between  the  two  companies ;  and  if  the  finding  is  intended  to 
conv^ey  the  idea  that  the  agreement  of  the  Michigan  Southern 
Railroad  Company  was  to  carry  freight  for  or  upon  the 
responsibility  of  the  defendant,  it  is  wholly  unsupported  by 
the  evidence,  and  cannot  be  regarded  as  properly  in  the  case. 
But  such  is  not  the  necessary  construction  of  the  finding. 
The  evidence  establishes  merely  that  property  arriving  by 
defendant's  railroad  at  Windsor  and  destined  for  places  on  the 
line  of  the  Michigan  Southern  road  was  habitually  brought 
across  the  river  from  Windsor  to  Detroit  by  boat,  landed  on 
the  dock,  and  carried  by  trucks  to  the  premises  of  the  Michi- 
gan Southera  Company,  and  there  delivered  to  it  with  the 
invoices ;  that  it  was  the  practice  of  the  defendant  to  charge 
to  the  Michigan  Southern  Company  the  freight  on  all  goods 
so  delivered  to  it  and  to  take  receipts  for  the  goods ;  that  the 
last  named  company  collected  the  entire  freight  at  the  place 
of  final  destination,  and  settled  with  the  defendant  four  times 
a  month  for  the  freight  payable  to  it  for  the  transportation  to 
Detroit;  that  as  soon  as  the  goods  were  delivered  to  the 
Michigan  Southern  Company,  it  became  liable  to  the  defend- 
ants for  the  back  freight,  and  if  lost, the  Michigan  Southern 
Company  had  to  bear  the  loss. 

The  finding,  therefore,  cannot  be  construed  to  go  farther 
than  to  establish  that  there  were  arrangements  between  the 
two  lines  for  the  delivery  to  and  receipt  by  the  Michigan 
Southern  Company  of  goods  brought  by  defendant's  line  to 
Detroit,  to  be  forwarded  from  thence  to  places  on  the  line  of 
the  Michigan  Southern  railroad,  and  that  in  so  receiving  the 
goods, the  latter  company  assumed  the  payment  of  the  back 
freight  thereon.  In  so  delivering  the  goods, the  defendant 
acted  simply  as  a  forwarder,  and  its  liability  is  not  increased 
by  giving  credit  to  the  Michigan  Southern  Railroad  Com- 
pany for  the  back  freight  until  settling  day,  instead  of  collect- 
ing the  freight  on  each  parcel  at  the  time  of  delivery  to  the 
last  named  company. 


18  "71.]         Root  v.  Thb  Gbeat  Wbstebn  R.  R.  Co.  529 

Opinion  of  the  Ck)urt,  per  Rapallo,  J. 

The  next  jBinding  excepted  to  is  that  the  companieB  had 
connecting  roads  at  Detroit  for  the  transportation  of  passen- 
gers and  property  for  hire  throngh  Michigan. 

Tliis  finding  is  sustained  1;>7  evidence  that  a  connection  was 
made  between  the  two  roads  by  means  of  the  ferry  boat  and 
wharf,  as  befbre  stated.  It  does  not  establish  that  there  was 
any  joint  business  carried  on  by  the  two  roads,  but  merely 
that  a  physical  connection  was  formed  by  the  means  described 
in-  the  evidence.  The  roads  might  run  in  connection  and 
together  cover  an  entire  distance,  each  company  being  a  car- 
rier over  its  own  road  only.     (12  N.  T.,  248.) 

The  third  finding  excepted  to  is  that  the  New  York  Cen- 
tral Company  delivered  the  property  in  question  to  the 
defendant  at  Suspension  Bridge,  and  the  defendant  then  and 
there  received  the  same  "  to  carry  and  transport  to  its  desti- 
nation of  Burr  Oak,"  etc. 

The  only  evidence  contained  in  the  case  in  support  of  this 
finding,  is  the  admission  of  the  parties  on  the  trial  that  the 
goods  in  question  were  shipped  at  Victor,  Ontario  county,  N. 
T.,  and  that  the  defendants  received  them  from  the  agents  of 
the  New  York  Central  railroad  in  charge  of  their  warehouse 
at  Suspension  Bridge,  in  Niagara  county,  together  with  the 
proof  that  the  box  containing  the  goods  was  marked  "  Noah 
Root,  Burr  Oak,  Branch  county,  Mich." 

It  is  further  found  by  the  referee,  that  the  goods  were 
received  by  the  defendant  without  any  express  contract  or 
limitation  of  liability,  and  in  the  ordinary  course  of  its  busi- 
ness and  duty  as  a  common  carrier,  and  there  is  no  evidence 
of  any  express  contract  as  to  their  transportation  by  the 
defendant.  Unless,  therefore,  the  receipt  of  goods  thus 
marked,  in  the  ordinary  course  of  business  of  a  carrier,  raises 
by  operation  of  law  an  implied  contract  to  carry  them  beyond 
the  line  of  the  carrier  receiving  them,  and  to  deliver  them  at 
the  final  destination  designated  by  the  marks,  there  is  no 
foundation  for  the  finding  of  any  such  contract. 

The  English  authorities  hold  that  in  such  a  case  the  com- 
pany first  receiving  goods  marked  for  a  particular  place, 
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without  expressly  limiting  its  responsibility,  undertakes  prima 
fade  to  carry  them  to  their  destination,  even  though  beyond 
the  limits  of  the  company's  route,  and  is  to  be  regarded  as  a 
carrier  throughout  the  entire  route ;  and  that  this  rule  applies 
when  the  goods  are  directed  to  points  even  beyond  the  lim- 
its of  England ;  and  the  English  cases  have  carried  the  rule 
so  far  as  to  hold  the  contract  is  exclusively  with  the  first 
company,  and  that  there  is  no  right  of  action  in  favor  of  the 
owner  against  any  of  the  subsequent  companies  on  the  route. 
{Muschamjp  v.  Zancaster  and  P.  J?.  TF.,  8.  M.  <fe  W.,  421 ; 
Watson  Y.  Ambergate  R.  IF".,  3  Eng.  L.  <fe  £.,497;  Scoihom 
V.  S,  Staffordshire  JR.  W.,  8  Exch.,  841 ;  S.  a,  18  Eng.  L.  ife 
E.,  553 ;  Wilson  v.  York  B.  TF.,  18  Eng.  L.  &  E.,  557 ; 
Crouch  V.  London  and  N.  W.  R.  W.,  25  Eng.  L.  &  E.,  287 ; 
Bristol  and  JEao.  v.  Collins,  7  Ho.  Lds.  Cas.,  194.) 

/  But  a  different  rule  has  been  adopted  in  this  and  other 
States  of  the  Union,  and  it  is  here  held  that  the  receipt  of 
goods  marked  for  a  place  beyond  the  terminus  of  the  car- 
rier's route  does  not  import  a  contract  to  carry  them  to 
their  final  destination ;  but  that,  in  the  absence  of  a  special 
contract,  and  of  a  partnership  between  the  connecting  lines, 
the  carrier  is  only  responsible  to  the  extent  of  his  own  route, 
and  for  the  safe  delivery  to  the  next  connecting  carrier ;  that 
in  such  a  case  the  carrier  is  merely  a  forwarder  from  the  ter- 
minus of  his  own  line,  and  that  where  goods  thus  marked  are 
delivered  to  a  carrier,  unaccompanied  by  any  particular 
directions,  except  such  as  might  be  inferred  firom  the  marks 
themselves,  the  carrier  is  only  bound,  at  the  terminus  of  his 
own  line,  to  deliver  them  according  to  the  established  usage 
of  the  business  in  which  he  is  engaged.  ( Van  Sa^tvoord  v. 
St.  John,  6  Hill.,  158,  161,  162 ;  Jameson  v.  C.  cfe  A.  R,  W. 
Dist  Ct,  Phila.,  4  Am.  L.  Reg.,  234,  note.) 

^  The  respondent  relies,  however,  upon  the  provisions  of  sec- 
tion 9  of  chapter  270  of  the  act  of  1847,  which  reads  as  fol- 
lows :  '^  Any  railroad  company  receiving  freight  for  transpor- 
tation, shall  be  entitled  to  the  same  rights,  and  be  subject  to 
the  same  liabilities  as  common  carriers. 
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Whenever  two  or  more  railroads  are  connected  together, 
any  company  owning  either  of  said  roads,  receiving  freight  to 
be  transported  to  any  place  on  the  line  of  either  of  said  roads 
so  connected,  shall  be  liable,  as  common  carriers,  for  the 
delivery  of  such  freight  at  such  place.  In  case  any  such 
company  shall  become  liable  to  pay  any  sum,  by  reason  of  the 
neglect  or  misconduct  of  any  other  company  or  companies, 
the  company  paying  such  sum  may  collect  the  same  of  the 
company  or  companies  by  whose  neglect  or  misconduct  it 
became  so  liable." 

It  is  claimed,  on  the  part  of  the  respondent,  that  this  act 
has  changed  the  rule  laid  down  in  the  case  otVcm  Santvoord 
V.  8t,  John^  and,  in  effect,  introduced  the  English  doctrine, 
which  implies  an  undertaking  to  carry  through  from  the  mere 
receipt  of  goods  marked  for  a  place  beyond  the  route  of  the 
carrier. 

On  the  other  hand,  it  is  claimed  that  the  only  effect  ol  the 
act  of  1847,  is  to  give  validity  to  contracts  made  by  railroad 
companies  for  the  transportation  of  freight  to  places  beyond 
the  terminus  of  their  roads  (the  power  to  make  such  contracts 
having  been  questioned),  and  to  define  the  character  of  the 
responsibility  imposed  by  such  contracts,  and  not  to  create  a 
liability  to  carry  through,  when  no  contract  to  that  effect  was 
made. 

The  latter  view  of  the  statute  received  the  sanction  of  this 
court  in  the  case  of  Burtia  v.  The  Buffalo  and  State  Line 
Bail/road  Compamy  (24  N.  Y.  R.,  269.)  In  that  case,  there 
was  an  express  contract  to  carry  to  the  place  of  final  destina- 
tion, beyond  the  terminus  of  the  route  of  the  first  carrier. 

A  majority  of  the  court  were  of  opinion  that,  indepen- 
dently of  the  statute,  the  company  had  the  corporate  power 
to  make  such  a  contract ;  but  all  the  judges,  save  one,  agreed 
that  the  statute  removed  all  question  on  that  point ;  and  the 
majority  concurred  in  the  construction  given  to  the  statute  in 
the  prevailing  opinion  of  Denio,  J.,  which  is  to  the  effect 
that  it  was  not  intended  to  impose  the  responsibility  men- 
tioned in  the  statute,  upon  any  of  the  railroads  against  the 
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consent  of  the  company  owning  them.  That  the  language, 
"  receiving  freight  to  be  transported  to  a  place  on  the  line  of 
another  road,"  limited  the  operation  of  the  statute  to  cases 
of  a  company  receiving  property,  and  agreeing,  expressly  or 
by  implication,  to  carry  it  to  a  place  on  another  connecting 
road ;  and  that  the  meaning  of  the  act  was  that,  if  a  railroad 
company  agreed  to  carry  property  beyond  the  terminus  of  its 
own  road,  and  rieceived  the  goods  under  such  an  agreement, 
it  should  be  liable  as  a  common  carrier  for  the  delinquencies 
of  the  road  running  in  connection  with  it,  on  the  route  to  the 
place  of  delivery. 

This  seems  to  us  to  be  the  natural  construction  of  the 
statute. 

The  section  in  question,  appears,  on  its  face,  to  be  intended 
as  declaratory,  rather  than  as  introducing  any  new  rule  of 
law  or  evidence.  It  begins  by  declaring  that  "  any  railroad 
company  receiving  freight  for  transportation,  should  be 
entitled  to  the  same  rights,  and  be  subject  to  the  same  liabili- 
ties  Bs  common  carriers."     This  is  purely  dedaratoiy. 

The  section  then  proceeds  to  declare  the  character  of 
liability  incurred  by  a  railroad  receiving  goods  to  be  trans- 
ported to  places  beyond  its  own  lines.  Although  now  it 
seems  to  be  conceded  that  such  an  undertaking,  on  the  part 
of  a  railroad  corporation  chartered  to  run  between  points,  is 
not  uUra  vires,  yet  before  the  passage  of  the  act,  much  doubt 
had  existed  on  that  point.  And  it  is  not  unreasonable  to 
assume  that  the  object  of  this  act  was  to  remove  that  doubt 
and  declare  what  liability  should  result  from  such  a  contract. 

Such  an  undertaking  may  be  established  by  express  con- 
tract, or  by  showing  that  the  company  held  itself  out  as 
a  carrier  for  the  entire  distance,  or  received  freight  for 
the  entire  distance,  or  other  circumstances  indicating  an 
understanding  that  it  was  to  carry  through,  but  at  the 
time  of  the  passage  of  the  act  of  1847,  it  had  been  settled 
by  the  case  of  Van  Scmtvoord  v.  St.  John,  that  the  marks 
on  the  goods  were  not  of  themselves  evidence  of  such 
an  undertaking.     This  rule  was  understood  by  shippers  and 
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acted  upon  by  carriers.  If  the  statute  had  intended  to  change 
it,  it  should  have  contained  some  specific  language,  which 
would  warn  carriers  to  decline  to  receive  goods  thus  marked, 
unless  they  intended  to  assume  responsibility  for  their  carriage 
to  the  place  indicated  by  the  mark,  however  distant. 

It  was  by  confining  the  operation  of  the  statute  to  the 
eflect  of  the  undertaking,  when  voluntarily  assumed,  that  this 
court  arrived  at  the  conclusion  in  the  case  of  Burtu  v.  Buff, 
and  S.  Z.  R.  R.  (24:  N.  Y.,  269),  that  a  carrier  receiving 
goods  under  such  an  agreement  was  chargeable  with  the 
defaults  of  connecting  roads  beyond  the  limits  of  the  State. 
The  apparent  injustice  of  holding  a  company  subject  to  the 
liability  declared  by  the  statute,  in  cases  where  the  provisions 
of  the  same  statute  giving  a  remedy  over  against  the  default- 
ing road  could  not  operate,  was  obviated  by  holding  that  the 
liability  is  not  imposed  by  the  statute,  but  must  be  voluntarily 
assumed  by  the  carrier.  The  result  of  this  construction  is, 
that  in  the  absence  of  proof  of  an  undertaking,  express  or 
implied,  to  carry  the  goods  to  their  final  destination,  the 
statute  has  no  application,  and  therefore  the  defendant  was 
bound  only  for  the  due  delivery  of  the  goods  to  the  next  car- 
rier on  the  route. 

But  there  is  a  further  ground  for  holding  the  statutory  pro- 
vision inapplicable  to  the  present  case.  We  are  satisfied  from 
a  carefdl  consideration  of  the  language  of  the  act  of  1847, 
and  of  the  apparent  purposes  of  the  provision  in  question, 
that  it  was  intended  to  apply  only  to  the  company,  which,  in 
the  first  instance,  receives  the  goods  from  the  shipper,  and 
that  it  does  not  refer  to  the  various  intermediate  carriers  into 
whose  custody  the  goods  may  afterward  come  from  time  to 
time  in  the  course  of  their  journey.  The  shipper  in  the 
present  case  having  made  a  contract  with  the  company  to 
whom  he  delivered  the  goods,  expressly  restricting  its  lia- 
bility to  the  terminus  of  its  own  line,  we  think  that  the  statute 
cannot  be  resorted  to  for  the  purpose  of  determing  the  cha- 
racter of  the  liability  of  the  subsequent  carriers.  These  views 
of  the  statute  lead  to  a  reversal  of  the  judgment,  on  the 
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ground  that  the  finding  by  the  referee  of  a  contract  by  the 
defendant  to  carry  the  property  to  Burr  Oak  is  not  sustained 
by  evidence,  and  that  the  act  of  1847  does  not  obviate  that 
diflSculty. 

The  judgment  cannot  be  sustained  on  the  ground  that  the 
evidence  discloses  unnecessary  delay  in  delivering  the  goods 
to  the  Michigan  Southern  Company.  The  referee  has 
expressly  found  that  there  was  no  such  delay,  and  there  was 
evidence  in  support  of  that  finding.  (See  Wi^ert  v.  The  JST. 
T.  and  Erie  R.  E.  Co.,  2  Kern.,  245). 

Nor  did  the  failure  of  the  defendant  to  delfver  the  invoice 
or  way-bill  with  the  goods  and  to  take  a  receipt  invalidate  the 
delivery  to  the  Michigan  Southern  Company.  It  is  found 
that  the  goods  were  actually  delivered  to  and  duly  received 
by  that  company  at  the  usual  place,  and  that  the  omission  to 
deliver  the  way-bill  and  to  take  a  receipt  at  the  time,  was  not 
attributable  to  the  default  of  the  defendant,  but  to  the  tempo- 
rary engagements  of  the  agent  of  the  Michigan  Southern 
Company.  The  defendant  was,  by  the  delivery,  divested  of 
all  control  over  the  goods,  and  the  Michigan  Southern  Com- 
pany having  taken  them  into  its  custody,  became  responsible 
for  them  as  a  common  carrier,  immediately  upon  their  receipt 
and  without  the  delivery  of  the  way-bill,  notwithstanding  the 
usage  between  the  companies  to  deliver  it.  The  case  of 
Michada  v.  The  JST,  T.  Cm  R.  R.  Co.  (30  N.  T.,  664),  is 
a  direct  authority  on  this  point. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Church,  Ch.  J.,  Allen,  Groves,  Folger  and  Andrews, 
JJ.,  concurred  in  result.    Peckham,  J.,  for  aflirmance. 

Upon  the  question  whether  the  act  of  1847  renders  the 
carrier  liable  for  the  transportation  of  the  goods  to  the  place 
for  which  they  are  marked,  without  further  evidence  of  a 
contract,  Allen  and  Foloer,  JJ.,  concur  in  the  opinion; 
Andrews,  J.,  does  not  vote ;  Church,  Ch.  J.,  and  Grover  J., 
dissent.  Church,  Ch.  J.,  Allen,  Grover  and  Andrews,  JJ., 
concur  that  the  act  refers  only  to  the  carrier  first  receiving 
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the  goods,  and  not  to  intermediate  carriers.    Pbokham,  J., 
dissents. 
Judgment  reversed.    Wew  trial  ordered. 


Thaddetts  KnirNiEB,  Appellant,  v.  Abet  A.  EiNinEB, 

Bespondent. 

As  regards  the  yalidity  in  this  State  of  the  decree  of  a  court  of  competent 
Jurisdiction  in  a  sister  State,  the  status  of  the  parties  within  that  State, 
and  the  question  whether  they  or  any  of  them  were  residents  of  that 
SCate,  so  as  to  give  them  a  standing  in  court  there,  for  the  purposes  of 
such  decree,  are  to  be  determined  by  that  court,  and  their  determination 
thereupon  cannot  be  questioned  collaterally  in  our  own. 

The  former  husband  of  the  defendant,  a  resident  of  Massachusetts,  went  to 
Illinois  expressly  to  procure  a  divorce  from  her,  commenced  an  action 
there  in  the  proper  court  for  that  purpose,  and  she  having  appeared  and 
permitted,  by  collusion  with  him,  a  decree  of  divorce  to  be  granted 
against  her,  subsequently  married  the  plaintiff  here. — Eeldy  in  an  action 
here,  brought  to  annul  the  last  marriage  on  the  ground  of  the  defend- 
ant's former  marriage  being  still  in  force,  that  a  complaint  stating  the 
above  facts  was  insufficient,  and  a  demurrer  thereto  must  be  sustained. 

(Jackson  v.  Jaeksan,  1  J.  R.,  424,  questioned.) 

Every  judgment  may  be  impeached  for  fraud  or  want  of  jurisdiction,  and  this 
rule  applies  as  well  to  judgments  of  other  States  as  to  those  rendered  in 
our  own.  But  there  must  be  facts  which  show  it  to  be  against  conscience 
to  execute  the  judgment,  and  which  the  injured  party  could  not  make 
available  in  a  court  of  law,  or  which  he  was  prevented  from  presenting  by 
fitiud  or  accident,  unmixed  with  any  frtiud  or  negligence  in  himself  or  hia 
agents. 

The  lex  loci  which  is  to  govern  married  persons,  and  by  which  the  contract 
18  to  l>e  annulled,  is  not  the  law  of  the  place  where  the  contract  was 
made,  but  where  it  exists  for  the  time,  where  the  parties  have  their 
domicil,  and  where  they  are  amenable  for  any  violation  of  their  duties  in 
that  relation. 

An  allegation  in  a  pleading,  that  the  judgment  of  another  State  is  void  by 
the  laws  of  that  State,  is  a  statement  of  a  conclusion  of  law  and  not  a 
fact,  and  is  not  deemed  admitted  by  a  demurrer. 

(Argued  April  26th;  decided  May  2dd,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  affirming  the 


46  586 
j 165   72 

)   45  535 
!  162  416 

45     585 
75  AD*878 

45 
173 


5361 
'5081 


586  KiNNIEB  V.  KiKVIBB.  [Maj, 

Statement  of  case. 

order  of  the  New  York  Special  Term,  sustaining  a  demurrer 
to  the  complaint. 

The  defeudant  was  married  in  Massachusetts,  in  1848,  to 
one  Pomeroy.  In  1855,  Pomeroy  went  thence  to  Chiacgo  to 
procure  a  divorce  for  a  cause  which  would  not  be  recognized 
by  the  laws  of  Massachusetts,  and  to  evade  the  laws  of  that 
State.  The  defendant  went  to  Chicago;  appeared  in  the 
action,  and  put  in  an  answer.  The  plaintiff  put  in  no  repli- 
cation, as  the  law  of  the  State  required  him  to  do,  and  the 
answer  stood  confessed.  The  parties,  however,  by  collusion, 
procured  to  be  entered  and  docketed,  a  formal  decree  of 
divorce,  by  which  the  parties  were  declared  absolutely  divorced. 
This  was  in  September,  1855.  In  June,  1861,  the  present 
plaintiff  and  defendant  were  married.  This  action  was  brought 
to  annul  the  marriage  on  the  ground  that  the  former  marriage 
of  the  defendant  was  in  force,  and  her  divorce  from  Pomeroy 
void  in  this  State.  The  complaint  alleged  the  above  facts. 
It  is  also  alleged  that  the  divorce  was  by  the  laws  of  Illinois 
void.  There  were  two  grounds  of  demurrer  to  the  complaint, 
1st,  that  this  court  has  no  jurisdiction  of  the  alleged  cause  of 
action.    2d.  The  complaint  is  insufficient. 

George  W,  Parsons,  for  the  appellant.  On  the  question  of 
the  impeachment  of  a  judgment  for  fraud.  (Story's  Con.  of 
Laws,  §  608 ;  2  Kent's  Con»,  107,  108 ;  Jackson  v.  Jackson,  1 
John.,  424 ;  Borden  v.  Fitch,  15  John.,  121 ;  Starbuck  v. 
Murray,  5  Wend.,  148;  Bradshaw  v.  BeatA,  13  Wend., 
407 ;  Mi/ers  v.  Butler,  6  Barb.,  isiS ;  Bodd  v.  ^ew,  42  Barb., 
317 ;  Bohson  v.  Pearce,  12  N.  T.,  156 ;  luazieT  v.  WestcoU, 
26  N.  T.,  153 ;  Bmith  v.  WoodwoHh,  44  Barb.,  198 ;  Bub- 
trick  V.  Allen,  8  Mass.,  273 ;  BrissdL  v.  Briggs,  9  Mass.,  462 ; 
Medway  v.  Needham,  16  Mass.,  157 ;  HaU  v.  Williams,  6 
Pick.,  247 ;  Aldrich  v.  Einny,  4  Conn.,  380,  385 ;  Wood  v. 
Watkinson,  17  Conn.,  500;  Warren  Mam^ufacturing  Co.  v. 
jEim^a  Ins.  Co.,  2  Paine,  C.  C.  R,  501 ;  Lawrence  v.  Jwrvis^ 
32  Ills.,  304 ;  Kerr  v.  Kerr,  41  N".  T.,  272.)  On  the  ques- 
tion  of  a  divorce  obtained  in  a  State  other  than  that  in  which 
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the  applicant  is  an  inhabitant.  {Ha/rteau  v.  Harieau^  14 
Pick.,  181 ;  Inhabitants  of  Ecmover  v.  Turner^  14  Mass., 
227;  Brown  v.  Brown^  1  McCarter,  78;  Lorley^a  Cassy  2 
Clark  &  F.  (House  of  Lord3),  667,  note ;  Russell  &  Ryans' 
Crown  Cases,  237  ;  Story^s  Con.  of  Laws,  §§  228,  230 ;  2 
Smith's  Lead.  Cases  (6th  Amer.  ed.,)  606 ;  Toitey  v.  Linds- 
ley^  1  DowL,  140.)  The  question  whether  the  Illinois  court 
had  jurisdiction  over  the  person  and  over  the  subject,  is  open 
to  inquiry.  {Lawrence  v.  Jarvisy  32  HI.,  304.)  Consent  does 
not  confer  jurisdiction.  {Dred  Scott  v.  Samdfordy  19  How. 
U.  S.,  402 ;  Grocers'  National  Banky  v.  Clarkey  31  How.,  123.) 
When  a  statute  prescribes  the  mode  of  acquiring  jurisdiction, 
the  mode  pointed  out  must  be  complied  with,  or  the  judg- 
ment is  a  nullity.  {Bloom  v.  Bv/rdicky  1  Hill.,  130 ;  Stan- 
ton V.  Ellisy  12  N.  Y.,  676 ;  Miller  v.  Brinkerhoff^  4  Denio, 
120;  Kerr  v.  Ke/Ty  41  N.  T.,  272;  Winshvp  v.  Winshipy  1 
Green,  N.  J.,  107.)  Foreign  laws  are  regarded  as  facts,  and 
are  to  be  proved.  {Monroe  v.  DouglasSy  1  Seld.,  447.)  Any 
one  whose  interest  or  rights  are  in  any  way  affected  by  a  judg- 
ment (such  as  the  one  in  question),  may  impeach  it  by  a  direct 
action.  (  Ycm  Alstyne  v.  Erwine^  1  Kern.,  338 ;  Decker  v. 
Bryomty  7  Barb.,  182 ;  Kerr  v.  Kerr^  41  N.  Y.,  at  page,  276 ; 
SideTisparker  v.  Sidenspanrkery  62  Maine,  481 ;  De  Armond 
y.  AdamSy  26  Lid.,  466.)  A  father  has  sufScient  interest  to 
institute  a  suit  to  nullify  his  daughter's  marriage.  {Sevan 
r.  McMahony  6  Jurist.  N.  J.,  686 ;  28  Law  Jour.  Mat.  Cas., 
127 ;  2  Swabey  and  Tristram,  68.)  In  the  absence  of  proof, 
the  common-law  is  in  force  in  all  the  States.  {White  v. 
Knappy  46  Barb.,  649.) 

John  H,  Reyndldsy  for  respondent.  On  the  question  of 
the  jurisdiction  of  the  Illinois  court,  and  that  the  judgment 
rendered  was  not  void.  {Lane  v.  Brommdmany  17  Ills.,  96 ; 
Wcdker  v.  Rogan,  1  Wis.,  697 ;  Farrvngton  v.  Ejmg^  1  Brad- 
ford, 182  ;  De  Laney  v,  Reed^  4  Iowa,  292 ;  Cole  v.  BuUer^ 
43  Maine,  401 ;  Kdly  v.  Mizey  8  Smeed,  69 ;  Smith  v.  Knowl- 
tony  11  New  Hamp.,  192 ;  Fan^mers*  L.  and  T.  Co.  v.  McEHn- 
Hand —Vol.  VI.  68 
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ney,  6  McLean,  1 ;  Svrwm^  v.  Sloomn^  3  Cranch.,  300 ;  Preston 
V.  Cla/rk^  9  Geo.,  244.)  The  judgment  cannot  be  impeached 
collaterally.  {Tilford  v.  Barney^  1  Iowa,  576;  People  v. 
Downing^  4  Sandf.,  193 ;  Lamprey  v.  Nvddy  9  Foster  (N. 
H.),  229 ;  Wesson  v.  Chamherlcmi^  3  Comst.,  332 ;  Maaywdl 
V.  PiUinger,  2  Green,  156 ;  Anderson  v.  jPV^,  6  Indiana,  76 ; 
State  V.  ConoUj/j  6  Iredell,  243 ;  Miller  v.  Ba/rkdoo^  3  Eng., 
318 ;  Brown  v.  Byrd^  3  Eng.,  384 ;  Cropsey  v.  McKinney^ 
30  Barb.,  48 ;  Bv/msteed  v.  jB^^e?,  31  Barb.,  669 ;  Barron  v. 
jpbi^,  18  Ala.,  668 ;  J/t?J%  v.  Mdbley,  9  Geo.,  247 ;  FW^A^ 
V.  Marshy  2  Green,  94 ;  Banovl  v.  Oriffie^  3  Md.,  54 ;  Jlf^ 
V.  Dickson^  6  Rich.,  487;  Vanderpoel  v.  Fa^j.  Vancenhv/rgh^ 
2  Seld.,  190 ;  CVi?A^^^  v.  Jfc  (7ii^r^,  22  Tenn.,  195.)  The 
court  has  never  claimed  jurisdiction  to  grant  any  such  relief. 
{Sugnet  v.  Phelps^  48  Barb.,  566.)  Morality  and  decency 
require  its  refusal  in  the  present  case.  (See  Smger  v.  Singer j 
41  Barb.,  140.) 

Chuboh,  Ch.  J.  The  question  is  whether  the  plaintiff  has 
stated  in  his  complaint  facts  sufficient  to  entitle  him  to  a 
judgment  declaring  the  marriage  contract  between  him  and 
the  defendant  void.  The  statute  declares  that  such  judgment 
may  be  pronounced  for  the  following  (among  other)  causes : 

^'  That  the  consent  one  of  the  parties  was  obtained  by  force 
or  fraud." 

"  That  the  former  husband  or  wife  of  one  of  the  parties 
was  living,  and  that  the  marriage  with  such  former  husband 
or  wife  was  then  in  force." 

As  to  the  first  ground,  it  is  scarcely  claimed  that  the  alle- 
gations of  the  complaint  are  sufficient  to  make  a  case  of  fraud 
under  the  statute,  and  the  only  ground  insisted  upon  to  sus- 
tain the  action  is  that,  at  the  time  of  the  marriage  with  the 
plaintiff,  the  defendant  had  a  husband  living  by  a  former 
marriage  then  in  force.  If  the  Illinois  judgment  was  bind- 
ing upon  the  parties  to  it,  and  if  the  defendant  and  her  for- 
mer husband  were  divorced  by  that  judgment,  as  between 
themselves,  their  marriage  was  not  in  force  when  the  plain- 
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tift*  and  defendant  were  married.  The  complaint  alleges  that 
the  husband  went  to  Chicago  and  filed  his  bill  in  a  court  of 
equity,  and  that  the  defendant  appeared  and  put  in  an  answer 
denying  the  equities  of  the  bill,  and  that  afterward,  by  col- 
lusion, a  decree  of  divorce  was  entered  as  though  no  answer 
had  been  interposed. 

The  court  had  jurisdiction  of  the  subject-matter  of  the  i 
action  ;  that  is,  it  had  jurisdiction  to  decree  divorces  according  | 
to  the  laws  of  that  State ;  and  every  State  has  the  right  to  - 
determine  for  itself  the  ground  upon  which  it  will  dissolve 
the  marriage  relation  of  those  within  its  jurisdiction.  The 
court  also  had  jurisdiction  of  the  parties  by  the  voluntary 
appearance  of  the  defendant.  These  are  the  facts  stated.  It  ^ 
is  true  that  the  complaint  states  that  an  answer  not  replied  to 
is  taken  as  tj^vie,  according  to  the  laws  of  the  State  of  Illinois 
and  the  practice  of  the  court,  and  "in  consequence  thereof 
the  said  court  could  not  entertain  jurisdiction  of  said  case." 
It  is  also  alleged  in  general  terms  that  the  judgment  was 
void  in  the  State  of  Illinois.  These  are  statements  of  law 
and  not  of  facts,  and  the  suflSciency  of  a  pleading  is  to  be 
determined  by  facts  stated,  and  not  by  the  conclusions  of  law 
averred,  and  the  facts  only  are  deemed  to  be  admitted  by  a 
demurrer.  In  StarhuoJc  v.  Murray  (5  Wend.,  159),  Maroy, 
J.,  said :  "  That  part  of  the  plea  in  this  case  which  alleges 
that  the  defendant  was  not  bound  by  the  laws  or  in  any  man- 
ner subject  to  the  jurisdiction  of  Massachusetts,  is  a  statement 
of  law,  and  not  of  fact.  *  *  *  It  is  a  question  of  law 
whether  he  was  bound  by  the  laws  of  Massachusetts  or  sub- 
ject to  the  jurisdiction  of  its  courts.  Although  the  defendant 
was  not  in  the  State,  he  might  have  authorized  the  entry  of 
his  appearance." 

I  The  logic  of  the  complaint  seems  to  be  that  because  the 

answer  was  not  replied  to,  the  court  was  ousted  of  all  further 

I  jurisdiction  in  the  case,  although  both  parties  had  appeared 

and  the  subject  of  the  action  was  properly  cognizable  by  the  <f 

I  court.    This  position  cannot  be  sustained.    The  answer  might 

\  ^  have  been  withdrawn  or  waived  in  open  court,  or  a  decree 
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entered  by  consent.     Having  jurisdiction  of  the  subject-matter 
and  of  the  parties,  the  other  questions  relating  to  the  plead- 

^ings  and  the  form  and  manner  of  procedure  were  matters  of 
regularity  merely,  for  which  the  judgment  cannot  be  ques- 
tioned collaterally.  In  Shattenkirk  v.  Wheeler  (3  J.  0.  R., 
276),  the  court  said :  "  There  is  no  case  in  which  equity  has 
ever  undertaken  to  question  a  judgment  for  irregularity."  It 
is  insisted  that  the  Illinois  court  had  no  jurisdiction,  because 
the  plaintiff  in  that  action  was  not  a  honajide  resident  of  that 
State.  The  averments  in  the  complaint  on  this  subject  are 
not  very  explicit.  The  complaint  states  that  Pomeroy  resided 
in  Massachusetts  and  went  to  Chicago  in  1854  or  1855  for  the 
purpose  of  procuring  a  divorce  and  evading  the  laws  of  Massa- 

^  chusetts.  It  does  not  state  in  terms  that  he  did  not  reside  in 
Illinois  at  the  time  of  filing  his  bill;  but  it  does  state  that  the 
defendant  put  in  an  answer  in  July,  1855,  denying  that  her 
husband  ever  became  a  resident  of  Illinois,  but  that  he  went 
there  with  a  view  of  claiming  the  benefit  of  the  laws  of  Illi- 
nois concerning  divorces,  and  that  he  was  in  fact  a  resident 
of  New  York.  It  is  probable  that  the  pleader  intended  to 
adopt  the  allegations  of  the  defendant  in  that  action  as  the 
allegations  of  the  plaintiff  in  this. 

Viewing  them  in  the  most  favorable  light  for  the  plaintiff, 
the  question  is  presented  whether  the  Illinois  decree  can  be 
attacked  in  this  State  in  a  collateral  action  because  the  plain- 
tiff in  that  action  was  not  actually  a  honajide  resident  of  that 
State  at  the  time.  I  think  not.  It  is  conceded  he  was  there, 
appeared  in  that  court  and  filed  his  bill,  and  took  the  decree. 
The  question  whether  he  was  a  resident  there,  so  as  to  enable 
him  to  file  his  bill,  was  for  that  court  to  determine,  and 
although  it  may  have  decided  erroneously,  the  decision  cannot 
affect  the  validity  of  the  judgment.  The  status  of  all  persons 
within  a  State  is  exclusively  for  that  State  to  determine  foi 
itself.  It  is  unnecessary  to  say  what  the  effect  might  be,  if  it 
was  alleged  that  Pomeroy  had  never  been  within  the  State, 
although  he  may  have  authorized  the  biU  to  be  filed ;  but  it 
is  conceded  he  was  there,  and  sufficient  facts  are  alleged  tc 
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give  the  Illinois  court  power  to  decide  the  question  of  domicil, 
and  the  judgment  is  not  void,  if  we  concede  that  the  decision 
was  erroneous,  and  if  it  is  also  conceded  that  the  question  of 
residence  is  vital  to  give  jurisdiction.  A  wrong  decision  does 
not  impair  the  power  to  decide,  or  the  validity  of  the  decision 
when  questioned  collaterally.  But,  aside  from  this  considera- 
tion, we  have  a  judgment  rendered  nearly  sixteen  years  ago, 
of  a  court  of  one  of  the  States  of  the  Union  having  jurisdic-^ 
tion  of  the  general  subject-matter  of  the  action,  which 
decrees  a  divorce  of  the  marriage  contract  between  the  defend- 
ant and  her  former  husband.  I  think  such  a  judgment  is 
protected  by  the  Constitution  of  the  United  States,  which 
declares  that  "  full  faith  and  credit  shall  be  given  in  each 
State,  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  State."  This  means  that  it  must  have  the  same 
faith  and  credit  as  it  has  in  the  State  where  it  was  rendered. 
It  must,  however,  be  a  judgment,  and  the  parties  and  subject- 
matter  must  be  within  the  jurisdiction  of  the  court.  Such 
judgments  may  bo  impeached  for  want  of  jurisdiction,  and, 
also,  for  fraud,  which  will  be  hereafter  noticed.  {Starbuck  v. 
Murray^  5  Wend.,  148 ;  K&rr  v.  Kerr^  41  N.  T.,  272,  and 
cases  there  cited.) 

Until  1813,  the  courts  of  this  State  held  that  such  judg- 
ments stood  on  the  same  footing  as  foreign  judgments. 
{Shumway  v.  St/iUmcm^  6  Wend.,  447,  and  cases  there  cited.) 
But  in  MiUa  v.  Dv/ryee  (7  Cranch.,  481),  it  was  decided  by 
the  Supreme  Court  of  the  United  States,  that  nil  debet  was 
not  a  good  plea  to  such  a  judgment,  and  that  it  had  the  same 
conclusiveness  in  every  other  State  as  in  the  State  where  it 
was  rendered.  Since  that  time,  the  decisions  have  been 
modified  so  as  to  conform  to  that  case.  In  Shvmywa/y  v. 
StiU/man^  mpra^  Savage,  J.,  says :  ^^An  examination  of  the 
cases  results  in  the  establishment  of  the  following  proposi- 
tion :  That  the  judgment  of  a  court  of  general  jurisdiction, 
in  any  State  of  the  Union,  is  equally  conclusive  upon  the 
parties  in  all  the  other  States,  as  in  the  State  in  which  it  was 
rendered.  This,  however,  is  subject  to  two  qualifications.   1st. 
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If  it  appear,  by  the  record,  that  the  defendant  was  not  served 
with  process,  and  did  not  appear  in  person,  or  by  attorney, 
such  judgment  is  void ;  and,  2d.  Kit  appear  by  the  record  that 
the  defendant  appeared  by  attorney,  the  defendant  may  dis- 
prove the  authority  of  such  attorney  to  appear  for  him." 

If  there  is  no  appearance  in  fact,  there  is  no  judgment,  it 
is  a  nullity. 

Since  that  time,  the  courts  have  steadily  adhered  to  this 
position.  In  Bickndl  v.  Field  (8  Paige.  445),  the  chancellor 
said :  "  It  is  at  least  doubtful  whether  any  court  in  this  State 
has  any  right  or  power  to  inquire  into  the  regularity  of  a 
judgment  recovered  in  one  of  the  Superior  Courts  of  a  sister 
State,  after  a  personal  service  of  the  process  upon  the  party 
against  whom  such  judgment  was  obtained."  In  Ddbson  v. 
Pearce  (12  N.  Y.,  156),  it  was  held  that  the  record  of  a  judg- 
ment of  a  sister  State,  when  the  parties  appeared,  is  conclu- 
sive in  this  State  as  to  the  subject-matter  of  the  action,  and 
as  to  all  questions  litigated.  A  judgment  of  a  sister  State 
cannot  be  impeached  by  showing  irregularity  in  the  forms  of 
proceeding,  or  a  non-compliance  with  some  law  of  the  State 
where  the  judgment  was  rendered  relating  thereto,  or  that 
the  decision  was  erroneous.  Jurisdiction  confers  power  to 
render  the  judgment,  and  it  will  be  regarded  as  valid  and 
binding  until  set  aside  in  the  court  in  which  it  was  rendered. 
(12  N.  Y.,  supra.) 

It  is  insisted,  however,  that  the  judgment  is  void  for  fraud. 
It  is  alleged,  in  the  complaint,  that  after  the  pleadings  were 
in,  a  decree  was  taken  j?r<?  confesso  by  collusion,  which  I  infer 
means  by  consent  or  agreement  of  the  parties. 

It  is  a  rule  well  settled,  that  every  judgment  may  be 
impeached  for  fraud,  and  this  applies  as  well  to  judgments  of 
our  own  State,  as  to  those  of  other  States  or  foreign  judg- 
ments ;  but  what  will  constitute  fraud  suflScient  to  vitiate  a 
judgment,  and  who  can  make  the  objection,  and  under  what 
circumstances  it  can  be  interposed,  are  material  questions. 

The  rule  is  that  there  must  be  facts  which  prove  it  to  be 
against  conscience  to  execute  the  judgment,  and  which  the 
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injured  party  could  not  make  available  in  a  court  of  law,  op 
which  he  was  prevented  from  presenting  by  fraud  or  accident, 
unmixed  with  any  fraud  or  negligence  in  himself  or  his 
agents.  (Story's  Eq.  Jur.,  §  887.)  This  decree  was  binding 
upon  the  parties  to  it,  within  this  rule.  No  fraud  is  alleged 
by  either  against  the  other,  and  neither  could  assert  that  it 
was  not  a  valid  judgment,  as  they  were  both  equally  guilty 
of  the  fraud.  (Bishop  on  Marriage,  §  706.)  It  eflfectually 
divorced  the  parties  to  it,  and  their  marriage  was  no  longer 
in  force  in  any  legal  sense.  The  plaintiff  in  this  action  has 
not  been  defrauded,  nor  is  he  injured  by  it. 

The  plaintiff  was  entitled  to  marry  a  marriageable  person, 
and  though  she  may  not  have  been,  in  other  respects,  all  he 
anticipated  or  all  that  was  desirable ;  yet  she  was  competent  to 
marry,  because  her  former  marriage  was  not  then  in  force, 
and  being  competent,  it  is  of  no  legal  consequence  to  the 
plaintiff  how  she  became  so.  Conceding  fraud  as  alleged,  he 
cannot  avail  himself  of  it.  His  success  in  this  case  woula 
have  no  effect  upon  the  status  of  the  former  husband,  while 
the  position  of  the  defendant  would  be  anomalous.  By  the 
judgment  in  this  action,  she  would  be  declared  the  wife  of 
her  former  husband,  and  by  the  judgment  of  another  court, 
equally  binding  upon  her,  she  would  be  declared  not  to  be  his 
wife.  She  could  not  claim  marital  rights  from  either  hus- 
band, and  it  would  be,  at  least,  hazardous  to  marry  another.^ 

I  have  been  unable  to  find  any  authority  sanctioning  a  prin- 
ciple which  will  uphold  this  action.  It  is  claimed  that  the  case 
of  Jackson  v.  Jackson  (1  J.  E.,  424),  is  a  direct  authority  in 
favor  of  it.  In  that  case  the  parties  were  married  and  resided 
in  this  State.  The  wife  went  to  Vermont  and  filed  a  bill  for 
a  divorce,  for  causes  not  sufficient  to  authorize  a  divorce  in 
this  State.  The  husband  appeared  and  defended  the  action, 
which  resulted  in  a  decree  of  divorce  and  a  judgment  for 
alimony,  upon  which  the  wife  brought  an  action  in  this  State 
to  recover  the  alimony.  The  court  decided  against  a  reco- 
very, on  the  ground  that  the  wife  could  not  acquire  a  domicil 
in  Vermont  separate  from  her  husband,  and  also  oh  the 
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ground  that  the  parties  went  there  to  evade  the  laws  of  this 
State,  and  the  courts  here  would  not  enforce  the  judgment. 
It  will  be  seen  that  the  facts  in  material  points  are  quite 
unlike  this  case.  Here  it  does  not  appear  where  the  parties 
were  married,  but  it  does  appear  that  they  did  not  reside 
here,  but  in  Massachusetts,  and  that  the  laws  of  that  State 
and  not  this  were  evaded,  and  in  that  case  the  action  was 
directly  upon  the  judgment. 

£ut  I  am  unable  to  see  how  that  case  can  be  sustained  in 
the  light  of  the  later  decisions.  In  the  first  place,  I  am  not 
prepared  to  assent  to  the  proposition  that  a  wife  may  not 
have  a  domicil  separate  from  her  husband,  when  she  has  a 
cause  for  a  divorce,  and  her  separate  and  antagonistic  inte- 
rests are  thus  concerned.  (Bishop  on  Marriage,  §§  728, 730.) 
Nor  can  I  assent  to  the  reason  given  for  allowing  the  hus- 
band to  repudiate  the  binding  force  of  the  judgment  upon 
him,  after  voluntarily  submitting  himself  to  the  jurisdiction 
of  the  court,  and  litigating  the  case  upon  its  merits.  As  to 
him,  the  questions  litigated  were  res  adjiodicata. 

It  is  to  be  regretted  that  marriage  and  divorce  laws  are  not 
uniform  in  all  the  States,  and  we  think  they  should  all  con- 
form to  the  laws  of  this  State ;  but  we  must  never  fail  to 
remember  that  the  States  are  equal  in  power,  and  that  each 
State  has  the  same  right  to  exercise  its  judgment  in  the  pas- 
sage of  laws,  on  this  and  every  other  subject,  that  our  own 
State  has ;  and  in  dealing  with  questions  of  this  character, 
it  is  gratifying  to  know  that  the  requirements  of  the  Con- 
stitution accord  with  the  principles  of  the  "  golden  rule." 

It  is  now  well  settled  that  the  lex  loci  which  is  to  govern 
married  persons,  and  by  which  the  contract  is  to  be  annulled, 
is  not  the  law  of  the  place  where  the  contract  was  made,  but 
where  it  exists  for  the  time,  where  the  parties  have  their 
domicil,  and  where  they  are  amenable  for  any  violation  of 
their  duties  in  tha>t  relation.  (Story's  Conflict  of  Laws, 
§  230a.) 

The  judgment  sustaining  the  demurrer  must  be  affirmed. 
All  concurring,  judgment  affirmed. 
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Philip  W.  Csateb,  Eespondent,  v.  Abbah  N.  Biningee, 

Appellant. 

Where  money  is  advanced  by  a  partner  nnder  no  legal  obligation  to  do  so, 
although  to  be  used  in  the  partnership  business,  he  has  a  right  to  impose 
conditions,  and  prescribe  the  security  for  the  adyance,  and  the  contract 
then  made  cannot  be  varied  by  any  cotemporaneous  or  prior  verbal  agree- 
ment, or  affected  by  the  business  relations  of  the  parties. 

There  is  no  rule  forbidding  one  partner  to  sue  another  at  law  in  respect  of 
a  debt  arising  out  of  a  partnership  transaction,  if  the  obligation  or  con- 
tract, though  relating  to  the  partnership  business,  is  separate  and  distinct 
from  all  other  matters  in  question  between  the  partners,  and  can  be  deter- 
mined without  going  into  the  partnership  accounts. 

The  plaintiff  being  interested  in  a  joint  stock  company  (unincorporated), 
and  the  company  needing  money  to  pay  debts  accrued  in  the  partnership 
business,  the  defendant  and  8.,  being  also  interested  and  principal  mana- 
gers of  the  company,  applied  to  the  plaintiff  to  raise  money  for  that  pur- 
pose at  the  bank  upon  the  note  of  the  defendant,  payable  to  and  indorsed 
by  S.  This  he  did,  and  the  note  being  unpaid  at  maturity,  he  paid  and 
took  a  transfer  thereof — Eddy  that  he  could  recover  the  amount  thereof 
against  the  defendant,  and  that  parol  evidence  to  show  that,  at  the  time 
the  note  was  made,  the  plaintiff  agreed  to  pay  one-third  of  it,  was  inad- 
missible to  vary  the  contract. 

(OridHey  v.  Dole,  4:  Comst.,  486,  approved.) 

(Argued  April  24th ;  decided  May  23d,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  affirming  the 
judgment  upon  a  decision  of  the  judge  without  jury  in  favor 
of  the  plaintiff. 

The  action  is  against  the  defendant  as  maker  of  a  promis- 
sory note  to  the  order  of  and  indorsed  by  one  Sanger.  The 
plaintiff,  defendant,  Sanger,  and  several  others  composed  a 
joint  stock  association  (unincorporated),  known  as  the  Oil 
Creek  Petroleum  Company.  In  their  operations,  the  com- 
pany became  indebted  to  their  agents  and  employes,  and 
this  note  was  made  for  the  purpose  of  raising  money  to  pay 
off  the  indebtedness  of  the  company,  and  was  discounted  by 
a  bank  in  New  Jersey,  and  on  its  maturity  was  paid  by  the 
plaintiff,  to  whom  it  was  transferred.    The  defence  was  that 
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the  plaintiff  agreed,  at  the  time  of  the  making  of  the  note,  to 
provide  for  and  pay  one-third  thereof,  if  the  company  should 
not  be  in  fimds  for  that  purpose  when  it  became  due.  Some 
evidence  of  such  an  agreement  was  given  by  the  defendant. 
The  cause  was  tried  by  the  court  without  a  jury,  and  judg- 
ment was  given  for  the  plaintiff,  which  was  afBj'med  at 
General  Term  of  the  Supreme  Court. 

Simeon  E.  Churchy  for  the  appellant,  cited  Ioe%  v.  MiUer 
(19  Barb.,  196) ;  Frcmcisoo  v.  Fitch  (25  Barb.,  130) ;  Sher- 
wood V.  BaHon  (36  Barb.,  284) ;  Trader^  Bank  of  Rochester 
V.  Brachier  (43  Barb.,  379) ;  FreeUmd  v.  Van  Oarrvpen  (38 
N.  T.,  39)..    . 

Sa/rmieL  Hand^  for  the  respondent.  On  the  question  that 
parol  evidence  could  not  vary  the  note.  (Chitty  on  Bills,  47; 
Hoa/re  v.  Chahamfi^  3  Camp.,  57 ;  Rutand's  Case,  5  Eep.,  25 ; 
Parsons  on  B.  &  N".,  vol.  2,  p.  501 ;  Sice  v.  Qunnvngham^  1 
Cow.,  397 ;  Babson  v.  WMer^  9  Pick.,  163 ;  Ea/oea  v.  Hen- 
deraon^  17  Wend.,  190 ;  Eh/  v.  Eibhom^  5  Den.,  514.)  Upon 
the  question  of  the  note  being  to  raise  money  for  partnership 
purposes.  {Gridley  v.  Dole^  4  Comst.,  486;  Vannesa  v. 
Forrest,  8  Cranch.,  30.) 

Allen,  J.  The  defendant  and  Sanger,  the  indorser  of  the 
note  in  suit,  were  the  active  promoters  and  principal  managers 
of  the  company  for  whose  benefit,  it  is  claimed,  the  note  was 
made.  The  other  associates,  including  the  plaintiff,  appear  to 
have  had  but  slight  personal  connection  with  the  business  of 
the  association.  There  is  no  evidence  that  the  plaintiff  was  at 
any  time  a  party  to  the  note  as  indorser,  or  otherwise.  His 
agency  was  confined  to  the  discounting,  or  the  procuring  the 
same  to  be  discounted  by  a  New  Jersey  bank.  K  there  is 
any  evidence  that  he  undertook  to  provide  for  or  pay  any 
part  of  the  note,  it  is  very  slight.  The  only  witness  to  the 
fact  is  the  defendant,  and  after  stating  very  generally  that  he 
understood  that  himself,  Sanger  and  the  plaintiff  should  take 
care  of  the  note,  but  without  being  able  to  refer  to  any  con- 
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versation  with  the  plaintiff  from  which  he  formed  his  opinioBj 
he  finally  said,  "  I  will  not  swear  positively  that  Mr.  Crater 
said  he  would  pay  one-third  of  the  note,  but  I  understood 
Sanger  so,  and  it  was  implied  that  we  three  were  to  take  care 
of  the  note,"  and  there  left  it.  The  evidence  came  very  fer 
short  of  proving  any  agreement  by  the  plaintiff  to  relieve  the 
defendant  from  the  liability  he  assumed  as  maker  of  the  note. 
The  judge,  upon  the  trial,  with  the  assent  of  the  parties,  dis- 
charged the  jury,  and  himself  decided  the  issues  of  fact  and 
law.  He  does  not  find  that  an  agreement  was  made  by  the 
plaintiff  as  alleged,  nor  was  there  any  request  to  find  such 
fact,  or  exception  to  the  refusal  or  omission  to  pass  upon  the 
question.  Neither  is  there  any  fact  found,  showing  any  con- 
nection of  the  plaintiff  with  the  origin  or  consideration  of  the 
note,  or  any  business  relation  or  connection  between  the 
plaintiff  and  defendant.  The  judge  merely  finds  the  making 
of  the  note  by  the  defendant,  and  the  indorsement  thereof  by 
the  payee  to  the  plaintiff  before  maturity,  and  for  value  and 
the  amount  due  and  unpaid  thereon.  But  if  the  facts  alleged 
had  been  proved  upon  the  trial  and  found  by  the  judge,  they 
would  have  constituted  no  defence.  It  was  incompetent  for 
the  defendant  to  vary  the  terms  of  the  note,  or  relieve  him- 
self from  liability  thereon,  in  whole  or  in  part,  by  evidence 
of  a  verbal  agreement  made  before  or  at  the  time  of  making 
the  instrument,  {Ely  v.  KiZbom^  5  Denio,  514 ;  Evam  v. 
Henderson,  17  W.  K.,  190.) 

The  relation  of  the  parties  to  each  other  as  partners  with 
others,  in  connection  with  the  fact  that  the  note  was  naade 
for  the  business  purposes  of  the  partnership,  and  that  the 
money  realized  from  its  discount  was  applied  to  the  payment 
of  the  debts  of  the  association,  presented  no  obstacle  to  an 
action  upon  the  note  by  the  plaintiff,  who  had  advanced  the 
money  upon  the  credit  of  the  parties  to  it.  The  note  was 
not  a  partnership  note ;  it  was  not  given  by  or  to  the  firm. 
It  was  given  by  one  member  of  the  partnership  to  another, 
upon  a  good  consideration,  and  an  action  upon  it  did  not 
involve  an  examination  of  the  partnership  accounts.     In  Van 
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1  -  -  w,  — 

Ness  V.  Forrest  (8  Cranch.,  30),  it  was  held  that  a  promifisory 
note  given  by  one  member  of  a  commercial  company  to 
another  member  for  the  use  of  the. company,  would  maintain 
an  action  at  law  by  the  promissee  in  his  own  name  against 
the  maker,  notwithstanding  both  parties  were  partners  in 
that  company,  and  the  money  when  received  would  belong  to 
the  company.  A  case  in  more  close  analogy  to  this,  as  the 
facts  are  claimed  by  the  defence,  is  Oridley  v.  Dole  (4  Comstk., 
486).  There  one  of  two  partners,  after  dissolution  of  the 
copartnership,  had  advanced  money  to  the  other  to  be  applied 
in  payment  of  the  partnership  debts,  taking  a  promissory 
note  for  the  money  advanced.  Evidence  of  a  cotempora- 
neous  verbal  agreement  that  the  note  should  be  paid  out  of  the 
effects  of  the  firm,  and  if  such  effects  were  not  sufficient,  then 
that  the  lender  should  pay  a  portion  of  the  note,  was  held 
inadmissible.  An  action  will  not  lie  by  one  member  of  a 
partnership  against  another  upon  an  implied  promise,  and  if 
the  plaintiff  had  paid  the  demands  against  the  firm,  he  could 
not  have  maintained  an  action  against  his  associates  upon  the 
implied  promise  to  repay  him ;  but  one  partner  can  maintain 
an  action  against  his  copartner  upon  an  express  promise, 
although  connected  with  the  partnership  business.  {Towns- 
end  V.  Ooewey^  19  W.  R.,  424.)  Judge  Gajidneb,  in  Oridley 
V.  Dole^  sv/pra^  says :  "  If  one  partner  gives  the  other  his 
promissory  note  or  separate  acceptance  for  value  received,  on 
the  partnership  account,  an  action  will  lie  on  such  note  or 
bill."  Citing  OoUyer  on  Partnership,  §  269,  and  1  Anst,  50. 
If  the  evidence  is  referred  to,  it  will  be  seen  that  the  plain- 
tiff refused  to  advance  the  money  except  upon  a  note  made  by 
the  defendant  and  indorsed  by  Sanger ;  and  as  he  was  under  no 
legal  obligation  to  advance  the  money,  he  had  a  right  to 
impose  the  conditions  and  prescribe  the  security,  and  the  con- 
tract then  made  cannot  be  varied  by  any  cotemporaneous  or 
prior  verbal  agreement,  or  affected  by  the  business  relations 
of  the  parties.  (Lindley  on  Part.,  735 ;  Fox  v.  Frith^  10  M. 
&  W.,  131 ;  Bedford  v.  Brutton,  1  Bing.  N.  C,  399 ;  Sedg- 
wick V.  Danielle  2  H.  &  N.,  319.)    There  is  no  rule  forbidding 
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one  partner  to  sae  another  at  law  in  respect  of  a  debt  arising 
ont  of  a  partnership  transaction.  If  the  obligation  or  con- 
tract, though  relating  to  the  partnership  business,  is  separate 
and  distinct  from  all  other  matters  in  question  between  the 
partners,  and  can  be  determined  without  going  into  the  part- 
nership accounts,  an  action  will  lie  by  one  partner  against  his 
copartner.  ( WorraU  v.  Grayson^  1  M.  &  W.,  166.)  The 
advance  of  the  money  upon  the  security  of  the  note  in  suit 
for  a  special  purpose  connected  with  the  partnership  business 
was  separate  and  distinct  from  the  general  partnership  deal- 
ings, and  an  action  upon  it  does  not  involve  an  examination 
of  the  partnership  accounts.  It  was  an  independent  transac- 
tion between  two  of  several  partners,  and'  the  contract  is  valid 
and  may  be  enforced  at  law.   The  judgment  should  be  affirmed. 

All  concurring  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 


E.  BusHNELL  Elwood  ct  al.,  Respondents,  v.  The  "Western 
Union  Telegraph  Company,  Appellant. 

The  general  rule  is  well  settled  that,  where  unimpeached  witnesBes  testify 
distinctly  and  positively  to  a  fact  and  are  uncontradicted,  the  Jury  are  not 
at  liberty  to  discredit  their  testimony  when  opposed  to  a  mere  presump- 
tion to  the  contrary ;  but  this  is  subject  to  the  exception  that  where  the 
statements  of  the  witness  are  grossly  improbable,  or  he  has  an  Interest  in 
the  question  at  issue,  courts  and  Juries  are  not  bound  to  refrain 
from  exercising  their  judgment,  and  to  blindly  adopt  the  statements  of 
such  witness.    (RAPAiiLO,  J.) 

It  is  gross  negligence  in  the  operator  at  a  telegraph  station  to  send  over  the 
wires  a  message  in  the  name  of,  and  purporting  to  come  from  a  cashier  of 
a  bank  and  to  be  dated  at  another  station,  at  the  request  of  a  party  Imown 
to  the  operator  not  to  be  such  cashier,  and  presenting  no  evidence  of 
authority  to  use  his  name,  which  message,  addressed  to  a  banking 
house,  held  out  such  party  as  entitled  to  credit  for  a  large  amount ;  and 
this  negligence  occurs  so  within  the  scope  of  the  employment  of  such 
operator  as  to  make  the  telegraph  company  liable  to  the  person  to  whom 
such  telegram  was  addressed  for  the  damages  occasioned  by  such  negli- 
gence. 

^Argued  April  5th,  and  decided  May  23d,  1871.) 
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Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court,  in  the  eighth  judicial  district,  affirming  judg- 
ment for  $13,193.94  in  favor  of  the  plaintiffs. 

This  was  an  action  for  damages  sustained  by  the  plainti£b, 
who  paid  the  sum  of  $10,000  on  the  faith  of  what  was 
claimed  to  be  a  false  and  fraudulent  message,  negligently  sent 
by  the  defendant,  and  delivered  to  the  plaintilHTs,  who  were 
bankers  at  Pithole,  Pa.  The  defendant  had  an  office  at  that 
place,  as  well  as  at  Titusville,  Pa.  On  the  morning  of  the 
12th  of  August,  1865,  between  eleven  and  twelve  o'clock, 
the  plaintiffs  received  a  message  from  the  defendant's  office 
at  Pithole,  as  follows : 

"From  Erie,  Pa.  Dated  August  12th.  Forwarded  from 
Titusville,  12  m.     Received  August  12th,  1866. 

«  To  Prather,  Wadsworth  &  Co.,  Pithole. 

^^  Keystone  bank  will  pay  the  checks  of  T.  F.  McCarthy,  to 
the  amount  of  twenty  thousand  dollars  ($20,000). 

"(Insured.)  KEYSTONE  BANK." 

The  plaintiffs  took  it  to  the  defendant's  office ;  saw  the 
operator  at  Pithole,  and  told  him  that  they  had  brought 
another  blundering  message ;  that  the  name  of  the  officer  of 
the  bank  had  been  omitted.  The  operator  looked  at  the 
original,  and  said  it  was  the  fault  of  the  other  end.  Plain- 
tiff told  him  to  send  to  Erie,  to  the  bank,  and  get  the  name 
of  either  the  president  or  the  cashier  to  the  message.  The 
operator  said  it  was  the  fault  of  the  office  at  Titusville,  and 
he  agreed  to  send  to  that  office  and  get  the  signature  of  the 
officer  of  the  bank.  This  was  done,  and  between  three  and 
four  o'clock  in  the  afternoon,  there  was  received  at  the  office 
at  Pithole,  and  sent  to  the  plaintiffs  the  following  message : 

"From  Erie,  Pa.  Dated  August  12,  1865.  Forwarded 
from  Titusville,  12  m.    Received  August  12,  1865. 

"  To  Prather,  Wadsworth  &  Co. 

"  Keystone  bank,  will  pay  the  checks  of  T.  F.  McCarthy,  to 
the  amount  of  twenty  thousand  dollars  ($20,000). 

"  JOHN  J.  TOWN, 

"  Cashier  of  Keystone  BankJ^ 


18YI  j  Elwood  t?.  The  Wbstbbn  Union  Txlbgbaph  Co.    551 

Statement  of  case. 

Juflt  before  five  o'clock  on  the  same  afternoon,  McCarthy 
presented  himself  at  the  plaintiff's  banking  house,  and  drew 
his  check  for  $20,000  on  the  Keystone  Bank,  on  which  the 
plaintiffs  paid  him  $10,000,  and  placed  $10,000  to  his  credit. 
McCarthy  was  never  seen  at  Pithole  afterward.  On  the  14th 
the  plaintiffl  learned  from  Mr.  Town  that  the  whole  transac- 
tion was  fraudulent  and  a  forgery,  and  that  no  such  telegram 
had  ever  been  sent  or  authorized  by  him.  It  was  proved  that 
no  such  messages  had  been  received  at  Titusville  from  Erie ; 
that  the  operators  there  knew  that  fact ;  that  both  messages 
were  written  at  Titusville,  by  McCarthy,  at  the  office  of  tlie 
company ;  that  the  operators  there  knew  they  were  so  writ- 
ten by  him  before  they  were  sent  to  Pithole ;  that  McCarthy 
was  known  by  that  name  to  the  operators  at  Titusville.  The 
operators  at  the  Titusville  office  swore  positively  thai  they  did 
not  send  the  second  message,  and  it  was  also  attempted  to  be 
shown  that  there  was  a  break  in  the  line,  so  that  the  message 
could  not  have  been  sent  at  the  time  it  was  claimed  to  have 
been.  The  question  of  feet  was  submitted  to  the  jury,  and 
found  against  the  defendant.  It  was  suggested  by  the  defend- 
ant, and  insisted  upon,  that  a  confederate  of  McCarthy's  had 
cut  the  wire,  and,  by  inserting  a  machine,  had  telegraphed  the 
message.  No  proof  of  this,  however,  was  offered.  A  third 
message  was  claimed  by  the  operators  at  Titusville  to  have 
been  sent  from  Titusville  by  McCarthy,  as  follows. 

"  Erie,  10th,  186  . 
"  To  T.  F.  McCarthy.     Forwarded  trom  Titusville,  11th. 

"  I  have  made  arrangements  at  Keystone  Bank  for  you  to 

draw  on  me  at  si^ht. 

"H.  W.HAMLIN. 

"  J.  J.  Town,  Cashier:' 

The  evidence  on  this  subject  is  fully  referred  to  in   the 

opinion. 

O,  P.  Lowry^  for  the  appellant.  If  a  presumption  be 
verified,  it  is  superseded  ;  if  it  is  contradicted,  it  is  destroyed. 
(Burrill  on  Cir.  Ev.,  p.  36.)  A  presumption  stands  till  the 
contrary  is  proved,  and  no  longer.     (3  Bl.  Com.,  371 ;   see 
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selves  as  to  deprive  them  of  credit,  however  positively  made. 
The  witnesses,  though  unimpeaehed,  may  have  such  an  inte 
rest  in  the  question  at  issue  as  to  affect  their  credibility.  The 
general  rules  laid  dcwn  in  the  books  at  a  time  when  interest 
absolutely  disqualified  a  witness,  necessarily  assumed  that  the 
witnesses  were  disinterested.  That  qualification  must,  in  the 
present  state  of  the  law,  be  added.  And  furthermore,  it  is 
often  a  difficult  question  to  decide  when  a  witness  is,  in  a 
legal  sense,  uncontradicted.  He  may  be  contradicted  by  cir- 
cumstances as  well  as  by  statements  of  others  contrary  to  his 
own.  In  such  cases,  courts  and  juries  are  not  bound  to  refrain 
from  exercising  their  judgment  and  to  blindly  adopt  the 
statements  of  the  witness,  for  the  simple  reason  that  no  other 
witness  has  denied  them,  and  that  the  character  of  the  wit- 
ness is  not  impeached. 

Yery  clear  and  decisive  evidence  was  required  in  this  case 
to' establish  that  the  message  which  came  over  the  defendant's 
wires  was  not  communicated  in  the  natural  and  ordinary 
manner.  From  the  necessity  of  the  case,  such  evidence  as 
there  is  to  that  effect  proceeds  wholly  from  parties  having  an 
important  interest  in  the  question.  Each  of  them,  if  guilty 
of  the  negligent  act,  would  have  the  strongest  motive  to  deny 
it,  as  the  admission  would  subject  him  or  her  to  severe 
responsibility  for  the  consequences.  This  is  a  controlling 
consideration  in  determining  whether  the  statements  of  these 
witnesses  should  be  taken  as  conclusive.  Without  imputing 
a  want  of  truthfulness  to  these  witnesses,  we  think  that  their 
relation  to  the  subject-matter  in  controversy  was  of  itself 
sufficient  to  take  from  the  court  the  right  to  dispose  of  the 
case  upon  their  evidence  and  to  require  that  the  jury  should 
pass  upon  the  weight  to  be  given  to  their  statements.  There 
is  also  a  want  of  distinctness  in  the  statements  of  the  witnesses, 
irrespective  of  any  question  of  credibility. 

The  defendants  claim  that  each  of  the  operators  positively 
denies  sending  the  message  in  question.  This,  however,  is 
not  perfectly  clear.  Mary  J.  Carr  testifies  that  McCarthy 
handed  a  message  to  Reynolds,  who  handed  it  to  her  to  send, 
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and  that  she  sent  it,  the  whole  of  it ;  that  she  and  Reynolds 
were  in  the  oflSce  when  it  was  handed  to  her ;  that  it  pur- 
ported to  come  from  Erie.  She  does  not  know  to  whom  it 
was  addressed,  and  she  thinks  it  was  signed  by  the  cashier  of 
a  bank.  The  one  signed  "Keystone  Bank"  (Ex.  B.,  1)  was 
shown  to  her,  and  she  says  she  did  not  send  that.  A  tran- 
script of  a  message  from  Hamlin  to  McCarthy  of  August  10th 
was  then  shown  to  her.     It  is  in  these  words : 

"  EsiE,  10th,  186  . 
•'To  T.  F.. McCarthy.     Forwarded  from  Titusville  11th. 
I  have  made  arrangements  at  Keystone  Bank  for  you  to  draw 
on  me  at  sight. 

"  H.  W.  HAMLIN. 
"  J.  J.  Town,  Cashier:' 

The  name  of  J.  J.  Town,  cashier,  appears  on  the  left  hand 
side  of  the  transcript  of  that  message.  She  says  she  thinks 
that  is  the  one  she  sent.  That  that  is  the  one  that  McCarthy 
handed  in,  and  that  she  sent.  Yet  that  was  a  telegram 
addressed  to  McCarthy  himself,  and  not  designating  any  place 
to  which  it  was  to  be  sent.  There  is  much  obscurity  about 
this  testimony.  If  the  message  contained  in  that  paper, 
arrived  at  Titusville  in  McCarthy's  absence,  and  was  for- 
warded to  him  at  some  other  place,  and  the  paper  shown  was 
the  transcript  of  the  telegram  received  by  McCarthy,  it  would 
be  intelligible.  But  it  is  difficult  to  understand  how  he  being 
present  could  have  handed  it  in  as  a  message  to  be  telegraphed 
to  himself,  or  how  Miss  Carr  could  send  it,  it  not  being 
directed  to  any  place.  The  incongruity  of  this  statement  is, 
of  itself,  sufficient  to  cast  a  doubt  upon  its  accuracy.  If  Miss 
Carr  is  mistaken,  then,  in  saying  that  that  is  the  message  which 
McCarthy  handed  in  and  she  sent,  then  her  testimony  that 
she  did  send  one,  which  was  handed  in  by  him  and  signed  by 
the  cashier  of  a  bank,  is  open  to  the  construction  that  the 
message  telegraphed  by  her  was  the  message  in  controversy. 
It  is  shown  tiat  she  was  in  the  Titusville  office  on  the  after- 
noon in  question ;  that  she  was  the  operator  there  in  the  day- 
time, and  she  has  not  expressly  denied  sending  the  message 
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in  dispute.  It  was  not  shown  to  her  at  the  trial,  nor  was  she 
directly  interrogated  in  respect  to  it.  She  was  only  shown 
the  message  B,  No.  1,  and  the  Hamlin  message. 

The  recollection  of  Reynolds  also  seems  to  be  very  inac- 
curate. He  speaks  of  forwarding  to  Pithole,  the  message 
which  McCarthy  had  received  from  Erie,  signed  Hamlin, 
changing  the  signature  and  addressing  it  Prather,  Wads- 
worth  &  Co.,  and  says  that  the  body  of  the  dispatch  was  the 
same,  substantially,  as  those  of  the  •12th  of  August,  and 
addressed  to  the  plaintiifs.  (Exhibits  B.,  1  &  B.,  2.)  Yet,  on 
inspection,  it  is  apparent  that  the  purport  of  the  message  of 
the  12th,  was  very  different  from  that  of  the  Hamlin  message. 

The  evidence  as  to  the  duration  of  the  break  in  the  line,  is 
entirely  too  uncertain  to  be  regarded  as  conclusive.  It  con- 
sists of  an  estimate  of  time  without  disclosing  any  events  by 
which  it  was  marked  or  could  be  accurately  measured. 

The  proof  relied  on  as  negativing  the  sending  of  the  mes- 
sage from  the  Titusville  oflSice,  is  far  from  being  of  that  clear 
and  satisfactory  character  which  would  justify  the  court  in 
determining  it  to  be  conclusive.  The  question  was  therefore 
properly  submitted  to  the  jury. 

That  the  sending  of  such  a  message  in  the  name  of  the 
cashier  of  a  bank,  at  the  request  of  the  party  who  was  thereby 
held  out  as  entitled  to  credit  for  a  large  amount,  without  any 
evidence  of  his  authority  to  use  the  name  of  the  cashier,  it 
being  dated  at  Erie,  though  known  to  have  originated  at 
Titusville,  was  an  act  of  gross  negligence,  is  too  clear  to  admit 
of  argument. 

The  act  was  done  in  the  direct  course  of  the  employment 
of  the  agent.  The  agent  was  placed  in  the  office,  and  in  the 
control  of  the  instruments,  to  use  them  in  transmitting  mes- 
sages for  a  compensation.  If  the  agent  performed  that  duty 
in  a  negligent  manner,  whereby  the  plaintiff  was  injured,  the 
principal  is  clearly  liable.  Transactions  of  the  most  impor- 
tant character  are  daily  carried  on  by  means  of  telegraphic 
communication,  and  the  confidence  which  the  public  is  invited 
to  and  does  repose  in  the  care  with  which  the  proprietors  of 
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these  lines  conduct' the  business,  is  a  source  of  large  remune- 
ration to  such  proprietors.  They  incur  a  corresponding 
degree  of  responsibility,  and  must  be  held  to  the  exercise  of 
such  care  and  caution  as  it  is  in  their  power  to  employ,  in  order 
to  avoid  being  made  the  instruments  of  deception  and  fraud. 

The  question  sought  to  be  raised  on  the  argument  as  to  the 
liability  of  the  defendant  in  case  the  act  by  which  the  plain- 
tift'  was  injured  were  a  willful  wrong  of  the  defendant's  ope- 
rator, is  not  properly  before  us  for  adjudication.  The  only 
mode  in  which  that  point  was  attempted  to  be  raised  on  the 
trial,  was  by  the  motion  for  a  nonsuit.  One  of  the  grounds 
of  nonsuit  specified  was,  that  the  defendant  was  not  chargea- 
ble for  the  willful  fraud  of  its  operator.  The  court  could  not 
determine  as  matter  of  fact  that  the  operator  was  a  party  to 
the  fraud,  or  acting  in  collusion  with  McCarthy,  and,  there- 
fore, could  not  properly,  nonsuit  on  that  ground.  If  the 
defendant  desired  to  have  that  question  passed  upon,  he 
should  have  requested  the  court  to  submit  it  to  the  jury,  and 
to  charge  as  to  the  eifect  of  a  finding  in  favor  of  the  defendant 
upon  that  point.  No  such  request  was  made,  and  it  is  not 
necessary,  therefore,  now  to  consider  what  instruction  should 
have  been  given  in  that  respect,  if  applied  for. 

The  remaining  points  are  fully  discussed  in  the  opinions 
rendered  at  the  General  Term,  and  we  agree  with  their  con- 
clusions. 

The  judgment  I  should  be  aflirmed  with  costs. 

All  concurring  except  Folgeb,  J.,  who  did  not  sit. 

Judgement  affirmed. 
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Abraham  Cox,  Respondent,  v.  Sarah  James,  Appellant.        us  m 
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Where  the  owners  of  lands  cause  them  to  be  surveyed  and  subdivided  into 
lots  for  building  purposes,  and  a  map  thereof  to  be  made,  upon  which 
the  lots  were  designated  by  numbers,  a  ad  abutted  at  one  end  iipon  a  strip 
designated  as  an  alley,  and  such  owners  subsequently  conveyed  one  of  the 
lots,  describing  it  by  number  on  a  map,  specifying  the  map  above  men- 
tioned, and  specifying  the  boundaries  as  abutting  at  one  end  on  the  north 
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line  of  such  alley,  as  laid  down  in  the  map, — Heldf  that  this  conveyance 

gaye  to  the  grantee  a  right  of  way  over  the  alley  to  the  rear  of  his  lot,  as 

against  his  grantors  and  their  subsequent  grantee  of  the  alley. 
In  an  action  involving  the  title  to  lands,  the  defendant,  who  is  in  possession 

under  a  quitclaim  deed,  cannot  dispute  the  seizin  of  his  grantor,  at  the 

time  of  giving  the  deed. 
To  authorize  a  reversal  of  a  finding  of  fact  in  this  court,  on  the  ground 

that  there  is  no  evidence  to  sustain  it,  it  must  appear  .that  the  case  con- 

tains  all  the  evidence.    Gboveb,  J. 

(Argued  May  17th ;  decided  May  ^d,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court,  in  the  fourth  judicial  district,  affirming 
the  judgment  of  the  Special  Term,  rendered  on  the  report  of 
a  referee  in  favor  of  the  plaintiff. 

This  action  was  brought  to  establish  the  right  of  the  plain- 
tiff to  the  use  of  an  alley  on  the  south  side  of  his  lots,  in  the 
village  of  Saratoga  Springs.  The  lots  were  conveyed  by  one 
Maxwell  and  wife  to  the  plaintiff.  Maxwell  had  a  map  of 
the  property  made,  upon  which  was  laid  out  an  alley  sixteen 
feet  in  width,  called  "  South  alley."  The  description  in  the 
deed  referred  to  the  map,  and  bounded  the  south  side  of  the 
property  "  along  the  north  line  of  South  alley."  The  plain- 
tiff claims  to  the  centre  of  "  South  alley,"  and  if  not  entitled 
that,  then,  that  the  land  immediately  south  of  the  said  lots  be 
always  kept  open  as  an  alley.  The  defendant  claims  the 
whole  land  embraced  in  the  alley  as  absolutely  her  own  by  a 
subsequent  conveyance  from  Maxwell's  wife  to  her,  and  she 
has  fenced  it  into  her  own  lot  and  wholly  excluded  the  plain- 
tiff therefrom.  The  other  facts  are  sufficiently  stated  in  the 
opinion  of  Gbovee,  J., 

Amasa  J.  Parker ,  for  the  appellant.  On  the  question  of 
want  of  proof  to  sustain  the  findings.  (Ifaaan  v.  Zord,  40  N. 
Y.,  476 ;  Baker  v.  White^  3  Keyes,  617.)  On  the  question  of 
boundary.  {OhUd  v.  Sta/rr^  4  Hill,  369 ;  Jackacm  v.  HatTiawayy 
16  Johns.,  454 ;  20  Wend.,  149 ;  Anderson  v.  JameSy  4  Rob., 
35;  Siaer  v.  Devereatcx^  16  Barb.,  160;  1  Johns.,  145;  6 
Wend.,  465 ;  19  Wend.,  323 ;  20  Wend.,  96.)  See,  as  to  the 
right  of  way  claimed  3  Kent,  421,  507;  Solmes  v.  Seeley 
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(19  N.  T.,  607) ;  Willard  on  E.  E.,  255 ;  2  Seld.,  257 ;  16  Barb., 
251 ;  26  Barb.,  630 ;  Sbldane  v.  Cold  Spring  (21  N.  Y.,  474). 

A.  Pondy  for  the  respondent.  The  deed  conveyed  to  the 
centre  of  the  alley.  {Perrin  v.  N.  Y.  C.  R.  R.  Go,^  36  N. 
Y.,  120 ;  Bisadl  v.  Samej  23  N.  Y.,  61 ;  Varich  v.  Smith,  9 
Paige,  547;  Holhmd  v.  Trustees,  etc.,  21  K  Y.,  474;  Hen- 
nessey V.  Old  Colony  R.  R.  Co.,  101  Mass.,  541 ;  Anderson  v. 
James,  4  Kob.,  35 ;  ChUd  v.  Starr,  4  Hill,  369 ;  S.  C,  20 
Wend.,  149 ;  Sizer  v.  Devereaiix,  16  Barb.,  160 ;  Smyles  v. 
Hastvngs,  22  I?".  Y.,  222 ;  Herring  v.  Fish&r,  1  Sandf.,  344 ; 
GhM  V.  ChappeU,  5  Seld.,  246,  257 ;  Marsh  v.  Bwrt,  34  Yt., 
289 ;  Lozier  v.  if.  Z".  a  R.  R.  Co.,  42  Barb.,  468.)  The 
plaintiff  had  at  least  a  right  of  way.  {Radeau  v.  Mead,  14 
Barb.,  328 ;  16  Barb.,  107,  109 ;  1  Wend.,  262 ;  2  Wend.,  472 ; 
19  Wend.,  128 ;  1  Hill,  189,  191 ;  17  Mass.,  413 ;  4  Allen, 
206 ;  101  Mass.,  540 ;  7  Gray,  83 ;  2  Seld.,  25 T,  267.)  When 
both  parties,  trace  their  title  to  the  same  source,  neither  will 
be  permitted  to  attack  the  title  of  their  common  author.  (2 
Hilliard  on  Eeal  Property,  265 ;  1 E.  S.,  690,  §  144 ;  Moseley 
Y.  Moseley,  15  N.  Y.,  334 ;  MoBumey  v.  Cutler,  18  Barb., 
204;  Bennett  v.  Couchman,  48  Barb.,  73;  Thoma^'Y.  Poole, 
7  Gray,  83,  85 ;  Jackson  v.  Parkhurst^  9  Wend.,  209.)  Mrs. 
Maxwell  was  bound  by  the  recitals  in  the  joint  deed  with  her 
husband.  {Ora/nt  v.  Tovmsend,  2  Hill,  554 ;  S.  C,  2  Denio, 
336 ;  Consta/ntvne  v.  Ya/n  Winkle,  6  Hill,  177 ;  Bool  v.  Mix, 
17  Wend.,  119, 128, 129 ;  1  Hilliard  on  E.  P.,  129,  note ;  iTo^A 
V.  Sheppa/rd,  10  Mete,  192 ;  Rayinond  v.  Holden,  2  Gush., 
264.)  The  findings  of  fact  cannot  be  attacked  in  this  court. 
{Ca/mum  v.  PdUz,  21  N.  Y.,  547,  551 ;  Grant  v.  Morse,  22 
N.  Y.,  323,  324 ;  Hovey  v.  Kerr,  8  Bosw.,  196,  204.) 

Gkoveb,  J.  The  exception  to  the  finding,  by  the  referee, 
of  the  fact  that  Louisa  A.  Maxwell,  at  the  time  of  and  prior 
to  her  conveyance  of  lots  forty-eight,  forty-nine  and  fifty  to 
the  plaintiff,  was  the  owner  thereof,  and  of  the  piece  of  land 
known  as  South  alley  was  not  well  taken.  To  render  this 
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exception  available  in  this  court,  the  fact  must  be  wholly 
unsupported  by  proof.  {Mamn  v.  Lord^  40  N.  T.,  476; 
Weginan  v.  ChUds^  41  id.,  169.)  It  must  appear  that  the 
case  contains  all  the  evidence  given  relating  to  such  facts, 
otherwise  it  will  not  affirmatively  appear  that  none  was 
given  tending  so  establish  it.  In  the  present  case,  it  appears 
that  a  map  was  given  in  evidence  of  the  lands  in  question, 
and  of  other  lands  in  the  possession  of  the  plaintiff's  grantors, 
showing  that  such  lands  had  been  surveyed  and  subdivided 
into  lots  by  them.  This  map  is  not  found  in  the  case.  It 
may  have  contained  evidence  as  to  the  ownership  as  between 
Mr.  and  Mrs.  Maxwell.  But  assuming  that  it  contained  no 
such  evidence,  the  facts  in  question  cannot  be  said  to  be 
wholly  unsustained  by  proof  as  to  South  alley ;  it  was  proved 
that  Mrs.  Maxwell  gave  a  quitclaim  deed  thereof  to  the 
defendant,  who  went  into  possession  claiming  under  this  deed. 
This,  as  against  the  defendant,  was  sufficient  evidence  that 
Mrs.  Maxwell  owned  the  land  prior  to  and  at  the  time  of 
giving  the  deed.  This  deed  was  given  to  the  defendant  sub- 
sequent to  the  grant  by  Mr.  and  Mrs.  Maxwell  to  the  plain- 
tiff of  lots  forty-eight,  forty-nine  and  fifty.  The  conveyance 
to  the  pljtintiff  was  by  a  joint  warranty  deed  from  both  Mr. 
and  Mrs.  Maxwell,  and  was,  therefore,  evidence  that  they 
claimed  the  land  in  common,  and  their  possession  with  this, 
would  sustain  a  finding  that  they  were  so  seized.  If  Mrs. 
Maxwell  united  in  this  conveyance  as  part  owner  of  the  lots 
for  the  purpose  of  conveying  such  interest  therein,  and  was 
at  the  time  the  owner  of  South  alley,  her  deed  to  the  plain- 
tiff gave  him  the  same  right  of  way  in  the  alley,  as  though 
she  had  been  sole  owner  of  the  lots,  and  had  solely 
deeded  them  to  the  plaintiff.  The  defendant  gave  no 
evidence  as  to  the  title  to  the  lots  or  of  South  alley. 
No  motion  was  made  to  dismiss  the  complaint  for  want 
of  proof  of  Mrs.  Maxwell's  title  to  the  lots  conveyed 
by  her  to  the  plaintiff.  There  is  no  more  reason  for 
a  presumption  that  Mr.  Maxwell  was  the  owner,  and  that 
Mrs.  Maxwell  united  with  him  in  the  deed  for  the  purpose 
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of  extinguishing  her  inchoate  right  of  dower,  than  for  a  pre- 
sumption that  she  was  the  owner,  and  Mr.  M.,  her  husband, 
united  in  the  deed  for  the  purpose  of  extinguishing  nis  inte- 
rest &s  tenant  by  the  curtesy.  As  above  remarked,  the  only 
legitimate  presumption  was  that  they  were  equal  owners  in 
common  of  the  land.  The  question  whether  the  lot  conveyed 
to  the  plaintiff  was  bounded  by  the  north  side  of  or  the  cen- 
ter of  the  alley,  is  not  material  to  the  right  claimed  by  the 
plaintiff  in  the  action,  which  was  a  right  of  way  over  the 
alley,  and  the  correctness  of  the  legal  conclusion  of  the  referee 
upon  this  point  will  not  be  examined.  The  judgment  declar- 
ing the  plaintiff  entitled  to  a  right  of  way  over  the  alley 
camiot  be  sustained  upon  the  ground  that  he  acquired  the 
right  as  a  way  from  necessity,  for  the  reason  that  access 
might  be  had  from  the  land  conveyed  to  public  streets ;  nor  can 
it  be  sustained  upon  the  ground  that  the  alley  had  been  dedi- 
cated to  the  public  as  a  highway,  for  the  reason  that  it  had 
never  in  any  way  been  accepted  or  used  as  such  by  the  pub- 
lic. The  only  ground  upon  which,  the  judgment  can  be  sus- 
tained, is  that  the  plaintiff  acquired  a  right  of  private  way 
over  the  alley  as  appurtenant  to  the  lands  conveyed  to  him 
by  the  Maxwells.  This  right  had  not  become  appurtenant  to 
the  lands  in  consequence  of  a  previous  user  in  connection 
therewith,  the  alley  never  having  been  so  used.  The  substan- 
tial facts  proved  and  found  by  the  referee,  are  that  the  Max- 
wells, prior  to  their  conveyance  to  the  plaintiff,  were  the 
owners  of  a  parcel  of  land,  embracing  the  lands  conveyed  to 
the  plaintiff,  South  alley  and  other  lands ;  that  they  caused 
the  said  parcel  to  be  surveyed  and  subdivided  into  lots,  of 
suitable  size  for  building  purposes,  and  a  map  thereof  to  be 
made,  upon  which  the  lots  were  designated  by  numbers,  and 
South  alley  designated  as  an  alley,  and  afterward  conveyed 
lots  forty-eight,  forty-nine  and  fifty  to  the  plaintiff,  describing 
lot  fifty  as  all  that  certain  lot  situate  in  the  village  of  Saratoga 
Springs,  known  and  distinguished  as  lot  number  fifty  on  a  map 
of  village  lots  owned  by  the  parties  of  the  first  part,  referring 
particularly  to  the  said  map,  and  specifying  the  boundaries  of 
Hand  — Vol..  VL         71 
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the  lot  as  laid  down  thereon,  referring  as  follows  to  South 
alley :  Thence  to  a  stake  in  north  line  of  Sonth  alley ;  thenoe 
along  the  north  line  of  Sonth  alley,  etc.  South  alley  was  laid 
down  on  the  map  as  an  alley  running  along  the  boundaiy  of 
the  lot  sixteen  feet  in  width,  continuing  along  past  the  rear 
of  lot  fifty,  and  along  other  lots  owned  by  the  Maxwells.  This 
conveyance  of  the  lot,  so  made  in  reference  to  the  map  design 
nating  the  strip  as  an  alley,  gave  the  plaintiff  a  right  of  way 
over  the  alley  to  the  rear  of  his  lot,  as  against  his  grantors  and 
their  subsequent  grantee  of  the  aUey.  (In  re  Mayor,  2 
Wend.,  472 ;  Smyles  v.  Bastings,  22  K  T.,  217 ;  Bddeim  v. 
Mead,  14  Barb.,  328.)  The  question  whether  the  plaintiff 
had  not  an  adequate  legal  remedy  for  the  disturbance  of  this 
right  of  this  way  does  not  arise,  as  it  was  not  insisted  upon  in 
the  answer.  {Roy  v.  Piatt,  4  Paige,  77 ;  Truscott  v.  King,  2 
Seld.,  147.)  The  rights  of  the  parties  were  established  by 
the  conveyances.  This  renders  an  examination  of  the  excep- 
tions taken  by  the  defendant  to  other  evidence  introduced  by 
the  plaintiff  unnecessary. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  concurring,  judgment  affirmed. 
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Patbiok  Oassidy,  Respondent,  v.  Amos  D.  Lb  Fevkb, 

Appellant. 

The  defendant  purchased  from  the  plaintiff  an  engine,  boilers  and  other 
machinery.  The  engine  and  boilers  were  agreed  by  the  plaintiff  to  be  of 
the  best  material  and  workmanship  and  in  perfect  running  order.  No 
time  was  specified  for  their  delivery,  but  they  were  to  be  approved  by  the 
defendants'  engineer.  The  boilers,  after  delivery,  were  found  defective; 
one  of  them  collapsed  at  the  first  trial,  and  was  rendered  useless.  The 
defects  in  the  boilers  were  subsequently  supplied  by  the  plahitiff,  with 
the  consent  of  the  defendant,  and  were  then  accepted  by  the  defendant 
and  approved  by  his  engineer.  — Hdd^  that  the  original  fiiilure  of  the> 
boilers  was  not,  after  their  final  acceptance,  any  defence  in  an  action  for 
the  price.  Such  acceptance,  however,  was  no  waiver  of  a  right  of  action 
for  the  damages  occasioned  by  the  explosion  and  loss  of  use  of  machinery, 
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and  those  damages  might  have  been  recouped  in  an  action  for  the  price 
hy  proper  averments  in  the  answer. 

Sach  damages,  however,  were  not  the  difference  between  what  might  have 
been  earned  by  the  defendant  by  the  use  of  the  machinery  in  their  fiEU^tory 
during  the  time  lost,  with  the  engine  and  boilers  in  operation,  and  what 
might  have  been  so  earned  without  them,  but  were  limited  to  the  ordinaiy 
rent,  or  hire  during  that  time,  wliich  could  have  been  obtained  for  the 
use  of  the  machinery  whose  operation  was  suspended  for  want  of  the 
steam  engina 

Such  damages  only  may  be  recovered  as  may  be  fairly  supposed  fto  have 
entered  into  the  contemplation  of  the  parties ;  such  as  might  naturally  be 
expected  to  flow  from  a  violation  of  the  contract :  and  such  as  are  certam 
both  in  thehr  nature  and  in  reflect  to  the  cause  from  which  they  proceed. 

(Argued  May  18th ;  decided  May  2dd,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  affirming  the 
judgment  of  the  Special  Term,  rendered  upon  the  report  of 
a  referee,  in  favor  of  the  plaintiff. 

Action  upon  two  promissory  liotes  given  by  the  defendant 
to  the  plaintiff,  and  for  goods  sold  and  delivered.  The  action 
was  tried  by  a  referee.  The  claim  for  goods  sold  was  small 
in  amount,  and  was  not  contested.  The  notes  were  given  in 
part  payment  for  a  steam  engine  and  boilers,  sold  by  the 
plaintiff  to  the  defendants. 

By  the  contract  of  sale,  the  plaintiff  agreed  to  sell  and 
deliver  to  the  defendants,  a  steam  engine  of  specified  dimen- 
sions with  the  machinery,  etc.,  and  boilers. 

No  time  was  specified  for  the  delivery  of  the  property. 
The  plaintiff  agreed  that  the  engine  and  boilers  should  be  of 
the  best  materials,,  and  should  be  subject  to  the  approval  of 
the  defendants-  engineer,  and  guaranteed  that  they  should  be 
in  perfect  running  order. 

The  notes,  in  suit,  were  given  before  the  engine  and  boilers 
had  been  tested  by  the  defendants  or  approved  by  their 
engineer,  in  part  payment  of  the  agreed  price.  There  was 
no  complaint  of  the  engine.  The  boilers  were  not  of  the 
material  called  for  by  the  agreement,  and  by  reason  of  the 
defective  character  of  the  material,  some  of  the  flues  collapsed 
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upon  the  first  attempt  of  the  defendants  to  put  them  to  use. 
This  is  suflSieiently  proved  and  substantially  found  by  the 
referee.  The  plaintiff  subsequently,  at  his  own  expense,  put 
the  boilers  in  good  condition,  and  they  were  approved  by  the 
defendants'  engineer,  and  retained  by  the  defendants.  They 
claim  to  recoup  the  damages  sustained  by  reason  of  the 
defect  in  the  boilers,  as  they  were  first  delivered.  They  gave 
no  evidence  of  the  value  of  the  use  or  hire  of  the  machinery 
which  stood  still  during  the  time  the  boilers  were  being 
repaired,  but  gave  evidence  to  show  how  much  more  and 
how  much  better  cloth  they  could  have  made  during  the 
time,  if  they  had  had  the  use  of  the  boilers.  The  referee 
found  that  the  plaintiff  was  not  liable  to  the  defendants  for 
these  latter  damages;  and  judgment  was  given  upon  his 
report,  for  the  plaintiff,  for  the  amount  of  the  notes  and 
interest,  less  a  small  amount  allowed  to  the  defendant  by 
way  of  set-off,  which  judgment  was  affirmed  by  the  Supreme 
Court  at  General  Term,  and  the  defendants  have  appealed 
to  this  court.     The  other  facts  are  stated  in  the  opinion. 

Wm.  AUen  JSuUeVj  for  the  appellant.  On  the  question  of 
the  engineer's  approval  of  boiler,  etc.,  Thomas  v.  Fleury  (26 
N.  Y.,  26).  On  the  question  of  waiver.  Barber  v.  Rose  (5 
Hill,  76,  and  cases  cited ;  Mun^ro  v.  Butt  (8  Ellis  &  Bl.,  738) ; 
Smeed  v.  Ford  (1  El.  &  El.,  602).  On  the  question  of 
recoupment,  cases  cited,  supra;  Messmore  v.  N.  Y.  S.  and  Z. 
Co.  (40  K.  Y.,  422) ;  Orijln  v.  Coloer  (16  N.  Y.,  490). 

Samuel  Band,  for  the  respondent.  Facts  will  not  be 
reviewed.  {ColweU  v.  Lawrence,  38  N.  Y.,  71 ;  Meteaif  v. 
MaUison,  32  N.  Y.,  464 ;  31  N.  Y.,  547.)  Jfo  special  dam 
age  could  be  shown.  {Oriffin  v.  CoVoer,  16  N.  Y.,  489 ; 
Freemxin  v.  Clute,  3  Barb.,  424.)  On  the  rule  of  damages 
in  the  case,  Latin  v.  Davis  (Hill  &  Denio,  9) ;  Voorhies  v. 
Ea/rl  (2  HUl,  288);  Gary  v.  Oreejiman  (4  Hill,  625); 
Brown* 8  Watei*  Furnace  Co.  v.  French  (34  How.,  94.)  Any 
claim  for  damages  must  be  upon  the  warranty.  {Blanchard  v. 
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my  J  21  "Wend.,  342 ;  Radley  v.  Baxendale,  9  Eng.  L.  & 
Eq. ;  Chijffm  v.  Colver^  16  N.  Y.,  4S9 ;  Thompsan,  v.  Shat- 
tucJc^  2  Met.,  615 ;  Darwin  v.  Potter^  5  Denio,  306 ;  Latm 
V.  Davisy  Hill  &  Denio,  9.)  On  the  question  of  waiver, 
Woodruff  V.  Peterson  (51  Barb.,  252) ;  Leavenworth  v.  Pocker 
(52  Barb.,  132) ;  Bristol  v.  Tracy  (21  Barb.,  236) ;  TUion  Bh. 
V.  Garner  (31  Barb.,  236) ;  Smith  v.  Brady  (17  N.  Y.,  187) ; 
Reed  v.  Randall  (29  N.  Y.,  358). 

Allen,  J.  The  defendants  were  manufacturers  of  woolen 
cloths  in  the  State  of  Connecticut ;  emplojdng  in  propelling 
their  machinery  and  the  other  processes  of  their  manufacture, 
both  water  and  steam  power,  and  the  engines,  boilers  and 
other  machinery,  were  purchased  of  the  plaintiff  to  be 
used  in  their  manufactory  in  addition  to  and  in  con- 
nection with  other  motive  powers  and  other  machinery. 
The  contract  and  agreement  of  the  plaintiff  had  no 
reference  to  the  use  of  the  engine  and  machinery  sold 
for  any  special  purpose,  or  for  use  in  any  particular  place. 
By  the  plaintiff's  contract  he  was  to  furnish  boilers  "  of  the 
best  materials,"  and  the  engine  and  machinery,  with  the 
boilers,  were  to  be  "  in  perfect  running  order."  The  referee 
should,  upon  the  evidence,  have  found  affirmatively  and 
directly  that  the  boilers,  upon  their  delivery,  did  not  con- 
form to  the  contract,  and  were  not  of  the  best  materials ;  but 
were  of  inferior  materials,  and  substantially  defective.  He 
has  found  facts  from  which  this  can  be  spelled  out :  That  they 
were  "  of  the  best  material  in  common  use  for  such  purposes ;" 
that  a  part  of  the  flues  "  was  made  of  iron  not  entirely  new, 
but  which  had  been  in  use  elsewhere  for  about  six  months ;" 
but  that  such  fact  made  very  little,  if  any,  difference  in  the 
quality  or  value  of  the  article,  and  none  at  all  in  its  strength. 
These  facts  thus  cautiously  found,  in  connection  with  the  fact 
also  found,  that  upon  the  first  attempt  to  use  the  engine  one 
of  the  boiler  flues  collapsed  by  the  pressure  of  the  steam,  the 
fact  being  that  the  pressure  was  very  slight,  justify  the  con- 
clusion that  the  boilers  were  defective,  and  of  inferior  and 
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unsuitable  materials,  and  that  the  defendants  were  under  no 
obligation  to  accept  and  pay  for  the  property  under  the  con- 
tract. Had  they  rejected  the  engine,  boilers  and  machinery 
upon  the  evidence  and  the  facts  found,  no  recovery  could 
have  been  had  by  the  plaintiflF  for  the  purchaae-price.  But 
with  the  assent  of  the  defendants,  the  plaintiff,  immediately 
after  notice  of  the  failure  of  the  boilers,  put  them  in  proper 
oondition,  replacing  tlie  flues  by  others  made  of  proper  mate- 
rials, and  the  same  were  accepted  and  put  in  use  by  the  defend- 
ants. The  defendants  cannot,  therefore,  object  to  the  payment 
of  the  agreed  price.  (  VanderbiU  v.  Eagle  Iran  Worksy  25 
"W.  K.,  665.)  But  by  such  acceptance  of  the  reconstructed 
boilers  the  defendants  did  not  waive  their  right  to  damages 
sustained  by  reason  of  the  original  defects,  and  in  this  action 
they  may  recoupe  all  damages  necessarily  and  legitimately 
resulting  from  the  inferior  character  of  the  materials  or  defec- 
tive construction  of  the  boilers.  {Barber  v.  Rose,  5  Hill,  76.) 
Had  they  claimed  the  cost  and  expense  of  taking  down  the 
boilers  after  the  injury  and  resetting  them  after  they  were 
repaired,  they  would  have  bieen  entitled  to  it.  That  waa  a 
direct  loss,  legitimately  and  necessarily  resulting  from  the 
defects  in  the  boilers  and  the  violation  of  the  plaintiff's  con- 
tract. The  defbndants  proved  the  cost  of  taking  down  and 
putting  up  the  arch  and  brick  work  on  which  the  boilers  were 
placed,  but  made  no  request  to  the  referee  to  deduct  the 
amount  from  the  plaintiff's  claim,  and  there  is  no  exception 
to  the  omission  of  the  referee  to  make  allowance  for  this 
expenditure.  The  mill  and  machinery  of  the  defendants  did 
not  entirely  cease,  but  their  operations  were  continued  during 
the  time  the  engine  purchased  of  the  plaintiff  was  disabled 
and  incapable  of  use  for  the  want  of  the  boilers,  and  the 
referee  has  found  that  '^  by  reason  of  the  loss  of  the  aid  and 
service  of  said  engine  and  boilers,  occasioned  by  the  col- 
lapse of  said  flue,  the  work  of  said  mill  was  retarded, 
the  amount  of  cloth  manufactured  for  the  time  was  less, 
and  that  which  was  manu&ctured  of  less  value  than 
otherwise  it  would  have  been,  and  the  claim  for  damages 
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ui^ed  upon  the  trial  was  based  upon  the  facts  thns  found, 
together  with  proof  of  the  quantity  of  cloth  actually  manu- 
factured, its  diminished  value  per  yard  for  the  want  of  the 
power  this  engine  would  have  furnished,  and  the  capacity  of 
the  mill  with  the  engine  and  machinery  thus  disabled  and 
ruined  for  the  time.  The  exception  is  to  the  finding  of  the 
referee,  that  the  plaintiff  is  not  liable  for  damages  arising 
from  the  loss  of  the  use  of  the  engine  and  boilers,  and  other 
'machines  for  the  time,  and  because  he  did  not  find  the  revetse 
of  this  proposition,  and  give  the  defendants  the  damages 
claimed.  The  claim  of  the  defendants  was  to  recover  the 
increased  earnings  of  their  mannfectory,  that  which  they 
might  have  earned  with  the  aid  of  this  machinery  over  and 
above  that  which  they  actually  earned  without  it.  This, 
within  well  settled  principles,  was  not  the  measure  of  dam- 
ages ;  they  are  quite  too  contingent  and  partake  of  the  char- 
acter of  unearned  profits.  They  depend  upon  circumstances 
entirely  independent  of  the  contract,  and  the  particular  thing, 
the  object  of  the  contract,  upon  contingencies  connected  with 
and  affecting  the  general  business  of  the  parties  rather  than 
the  use  and  the  value  of  the  use  of  the  engine  and  machinery 
for  the  time. 

In  Blanchard  v.  Ely  (21  "W.  E.,  342),  the  defendants  were 
not  allowed  to  recover  for  the  loss  of  trips  of  a  steamboat, 
built  by  contract,  and  resulting  profits,  occasioned  by  defects 
in  the  boat  or  its  machinery ;  and  the  principle  upon  which 
damages  are  allowed,  and  the  rules  by  which  they  are  mea- 
sured, are  well  considered  in  an  elaborate  opinion  by  Cowen, 
J.  Qriffin  v.  CoVoer  (16  N.  Y.,  489)  afiirms  the  same 
principle,  although  the  learned  judge  pronouncing  the  judg- 
ment comments  on  the  reasoning  of  Judge  Cowen.  That 
was  an  action  for  the  contract  price  of  a  steam  engine  agreed 
to  be  delivered  at  a  specified  time,  and  the  contract  was  not 
performed  as  to  time.  The  claim  of  the  defendant  was  to 
recover  as  damages  for  the  delay,  what  the  proof  showed  they 
might  have  earned  by  the  use  of  such  engine,  together  with 
their  other  machinery  during   the  time  lost.      This  court 
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held,  affirming  the  judgment  of  the  Supreme  Court,  that  the 
defendants  were  entitled  to  the  ordinary  cost  or  sum  which 
could  have  been  obtained  for  the  use  of  the  machinery,  whose 
operation  was  suspended  for  want  of  the  steam  engine,  and 
not  what  might  have  been  earned  by  its  use.  The  rule  is 
declared  to  be,  that  the  damages  must  be  such  as  may  be  fairly 
supposed  to  have  entered  into  the  contemplation  of  the  par- 
ties ;  such  as  might  naturally  be  expected  to  flow  from  viola- 
tion of  the  contract ;  such  as  are  certain  both  in  their  nature  * 
and  in  respect  to  the  cause  from  which  they  proceed.  In 
the  case  last  cited,  JFVeeman  v.  Clute  (3  Barb.,  424),  was 
approved,  holding  that  upon  a  contract  to  furnish  a  steam 
engine  and  boiler  by  a  day  named,  the  purchaser,  upon  a 
failure  to  deliver  at  the  day,  was  entitled  to  damages  for  the 
"  loss  of  the  use  of  his  mill  and  other  machinery ;"  but  that 
they  were  not  to  be  estimated  by  ascertaining  the  amount  of 
business  which  could  have  been  done  by  the  use  of  the  engine 
and  the  profits  that  would  have  accrued.  The  same  rule  of 
damages  is  applied  in  analogous  cases.  The  value  of  the  rent 
or  use  of  the  premises  of  which  a  tenant  was  deprived  in  con- 
sequence of  the  omission  of  the  landlord  to  repair,  was 
regarded  as  the  proper  measure  of  damages  for  a  breach  of 
the  covenant  to  repair,  and  not  what  the  tenant  could  have 
earned  from  them,  in  Myers  v.  Bums  (35  N.  Y.,  269).  Mess- 
more  V  New  York  Shot  and  Lead  Co.  (40  N.  Y.,  422),  was  a 
contract  for  the  sale  of  certain  articles  to  enable  the  purchaser 
to  fulfill  a  contract  which  he  had  made  for  the  delivery  of  the 
same  articles,  and  the  one  contract  was  made  in  express  refer- 
ence to  the  other,  and  was  in  the  contemplation  of  the  par- 
ties at  the  time.  There  the  defendant  was  held  to  respond 
to  the  plaintiff  for  all  that  he  had  lost  by  reason  of  his  ina- 
bility to  perform  the  contract  he  had  made,  caused  by  the 
breach  of  the  defendant's  contract ;  that  is,  he  was  allowed  to 
recover  the  difference  between  the  price  he  was  to  have  paid 
the  defendant,  and  that  he  would  have  received.  That  case 
was  governed  by  principles  not  applicable  to  this. 


—     J 
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There  was  no  evidence  given  or  data  furnished  by  which 
the  referee  could  have  determined  the  difference  in  rental 
value,  the  value  of  the  use  of  the  defendant's  mill  and  machi- 
nery, with  or  without  the  steam  engine  and  boilers,  pur- 
chased of  the  plaintiff,  for  the  time  during  which  they  were 
deprived  of  their  use  in  consequence  of  the  defective  construc- 
tion of  the  boilers.  Had  there  been  such  evidence,  the  ruling 
of  the  referee  that  the  plaintiff  was  not  liable  to  defendants 
for  damages  for  the  loss  of  the  use  of  the  engine,  boilers  and 
other  machinery,  would  have  been  erroneous.  But  the  ruling 
and  decision  was  based  upon  the  evidence,  and  the  claim  as 
made,  and  was  in  confbrmity  to  the  decision  of  the  courts  of 
this  Stat^,  and  well  settled  rules  as  to  the  measure  of  dama- 
ges in  like  cases. 

The  judgment  should  be  affirmed. 

All  the  judges  concurring,  judgment  affirmed. 


Geobge     Chamberlain,     Appellant,    ^.    John     Pabkeb, 

Bespondent. 

The  plamtiff  leased,  to  the  defendant,  certain  premises,  naming  no  term  and 
reserving  no  rent.  In  the  same  instrument,  the  defendant  covenanted 
to  sink  an  oil  well,  on  the  premises,  of  a  certain  depth  and  by  a  fixed 
day.  There  was  a  provision  for  re-entry  on  breach  of  the  covenant  The 
defendant  having  failed  to  sink  the  well, — HM^  that  nominal  damages 
only  were  recoverable  by  the  plaintl£f  in  an  action  for  this  breach,  and 
not  the  cost  of  sinking  such  well  on  the  land. 

An  instrument  in  writing  conveyed  to  the  defendant  all  the  interest  of  A., 
in  certain  premises,  with  a  right  of  entry  on  breach  of  condition  subse- 
quent— EMy  that  the  defendant,  by  accepting  the  conveyance,  became 
bound  to  perform  the  stipulations  on  his  part  recited  therein,  although 
he  had  not  executed  it  The  right  of  re-entry  being  attached  to  the 
covenants,  gave  them  the  force  of  conditions. 

Loss  may  be  sustained,  in  a  legal  sense,  by  the  breach  of  a  contract,  not- 
withstanding it  can  be  shown  that  performance  would  have  been  a  posi- 
tive injury  to  the  plaintiff,  as  in  case  of  a  failure  to  perform  an  agreement 
to  erect  a  useless  structure  upon  the  plaintiff's  own  premises ;  but  this 
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rule  does  not  eztoid  to  the  erection  of  a  stractore  upon  land  in  which 
the  plaintiff  has  no  interest,  and  as  to  which  he  is  under  no  obligation. 

(Argued  May  19th;  decided  May  30th,  1871.) 

Appbal  from  an  order  of  the  General  Term  of  the 
Supreme  Court,  in  the  eighth  judicial  district,  reversing  the 
judgment  entered  on  the  verdict  of  a  jury  in  favor  of  the 
plaintiff  for  $2,700,  and  granting  a  new  trial. 

This  was  an  action  brought  to  recover  damages  for  the 
breach  of  covenant  to  put  down  an  oil  well.  On  the  17th  of 
February,  1865,  Chamberlain  &  Knox  leased  to  the  defendant, 
all  of  their  right,  title  and  interest  and  claim  on  lot  twenty- 
six,  Complanter  Run,  Venango  county,  Pennsylvania.  The 
lease  was  signed  by  both  parties,  and  contained  the  follow- 
ing clause : 

"  It  is  further  expressly  understood,  that  the  party  of  the 
second  part  (defendant),  is  to  put  down  a  well  to  the  depth 
of  six  hundred  feet,  by  the  1st  day  of  July  next,  unless 
detained  by  unvoidable  accident,  and  to  pay  three  dollars  a 
cord  for  the  wood  standing  on  the  lot." 

No  rent  was  reserved  and  no  term  of  demise  stated. 

Chamberlain  &  Knox  assigned  all  their  interest  in  the 
lease  and  land  before  suit  Upon  a  failure  of  the  lessee  to 
perform,  a  right  of  re-entry  was  reserved  to  the  lessors.  The 
defendant  did  not  sink  the  well,  and  this  action  was  brought 
to  recover  damages  for  the  breach.  The  lessee  did  not  seal 
the  instrument.  The  jury  under  the  direction  of  the  court, 
found  a  verdict  for  what  it  would  cost  to  bore  such  a  well, 
$2,700. 

D.  H.  BoUea^  for  the  appellant.  The  instrument  did  not 
require  a  seal.  (2  Parsons,  on  Con.,  721;  Haigkt  v.  Sahler^ 
80  Barb.,  218 ;  WtyrraU  v.  Munn,  1  Seld.,  229.)  On  the 
question  of  damages.  (Sedgwick  on  Dam.,  28,  30, 200,  229 ; 
RawUngs  v.  Morgan^  84  L.  J.  (C.  P.  N.  S.),  564 ;  18  Com. 
Bench.,  N.  S.,  776 ;  11  Jur.  N.  S.,  564 ;  12  L.  T.  K  S., 
848 ;  Digga  v.  Dwight^  17  Wend.,  71 ;  Laraway  v.  Perkins^ 
10  N.  Y.,  371.) 
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Angd  cmd  Fmch^  for  the  respondent,  cited  Bogart  v.  Burh- 
halter  (2  Barb.,  525);  Walker  v.  Smith  (1  Wash.  Circuit  Ct., 
152) ;  2  Green.  Ev.,  32,  53 ;  Sedgwick  on  Dam.,  46. 

Andrews,  J.  The  instrument  of  February  17, 1865,  called 
a  lease,  conveyed  to  the  defendant  all  the  interest  of  Cham- 
berlain &  King  in  the  premises  described  therein,  and  left  in 
them  no  reversion  but'  a  right  of  entry  merely,  on  breach  of 
condition  subsequent. 

The  defendant,  by  accepting  the  conveyance,  became 
bound  to  perform  the  stipulation  on  his  part  recited  therein, 
although  he  had  not  signed  it,  and  the  right  of  re-entry  being 
attached  to  the  covenants,  gave  them  the  force  of  conditions. 
(Co.  Litt.,  217,  n.;  Hansom^ 8  Admr.N.  Coplandy  2  Sand.  Ch,, 
250 ;  Jdckson  v.  McCleUan^  8  Cow.,  395.) 

The  instrument  was  signed  and  sealed  by  the  grantors,  and 
the  omission  of  the  defendant  to  execute  it  under  seal  was  of 
no  importance. 

It  is  not  denied  that  the  defendant  wholly  &iled  to  perform 
his  agreement  to  sink  a  well  on  the  demised  premises,  and 
he  became  by  such  default  liable  to  an  action  for  a  breach  of 
the  agreement. 

The  only  question  in  the  case  respecting  the  measure  of 
damages  was  the  amount  which  the  plaintiff,  as  assignee 
of  the  grantor,  was  entitled  to  recover. 

The  learned  judge,  before  whom  the  case  was  tried,  held 
that  the  measure  of  damages  was  the  amount  it  would  cost  to 
sink  a  well  on  the  premises  to  the  stipulated  depth,  and  the 
verdict  was  in  accordance  with  the  rule  adopted  by  the  court. 

It  is  the  general  rule  that  in  actions  for  a  breach  of  a  covenant 
or  contract,  the  plaintiff  is  entitled  to  recover  what  he  has  lost 
by  the  default  of  the  defendant. 

The  law  seeks  to  give  compensation  and  indemnity,  and 
nothing  beyond  it. 

K  there  are  some  exceptions  to  this  rule,  it  is  not  now 
material  to  notice  them.    (Sedgwick  on  Damages,  204.) 
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The  measure  of  damages  is  to  be  sought  in  the  contract 
made  by  the  parties,  and  where  the  amount  of  compensation 
is  not  fixed  by  the  contract,  then  the  natural,  approximate 
injury  occasioned  by  the  breach  of  duty  is,  within  the  contem- 
plation of  the  parties,  the  measure  of  compensation. 

Where  compensation  is  to  be  made  to  the  plaintiff  by 
delivery  of  an  article  of  value,  the  value  of  the  article  is  the 
loss  sustained  by  the  plaintiff,  if  the  contract  is  broken. 

So  where  a  defendant  for  a  compensation  paid  should  agree 
to  build  a  house  for  the  plaintiff,  the  value  of  the  house 
would  measure  the  damages,  if  the  defendant  omitted  to  per- 
form the  contract. 

In  these  and  like  cases,  it  is  easily  seen  that  actual  pecu- 
niary loss  has  been  sustained  in  consequence  of  the  default  of 
the  defendant. 

But  there  may  be  loss,  in  a  legal  sense,  sustained  by  the 
plaintiff  from  the  breach  of  a  contract  by  the  other  party, 
although  it  could  be  seen  that  performance  would  have  not 
benefited,  but  might  have  injured  him.  If  the  owner  of  land 
employs  and  pays  another  to  perform  a  certain  act  upon  it,  or 
to  erect  a  certain  structure,  it  would  be  no  defence  to  an  action 
by  the  employer  for  a  breach  of  the  contract  to  show  that  the 
act  to  be  done  or  the  erection  to  be  made,  would  injure  the 
land  or  impair  its  value. 

The  owner  would  be  entitled  to  recover  the  value  of  the 
work  and  labor  which  the  defendant  was  to  perform,  although 
the  thing  to  be  produced  had  no  marketable  value. 

A  man  may  do  what  he  wiU  with  his  own,  having  due 
regard  to  the  right  of  others,  and  if  he  chooses  to  erect  a 
monument  to  his  caprice  or  folly  on  his  premises,  and  employs 
and  pays  another  to  do  it,  it  does  not  lie  with  a  defendant  who 
has  been  so  employed  and  paid  for  building  it,  to  say  that  hiF 
own  performance  would  not  be  beneficial  to  the  plaintiff. 

It  is  upon  this  general  view  of  the  subject,  that  the  ruling 
of  the  court  on  the  trial  is  sought  to  be  maintained.  The 
point  to  be  considered  is,  whether  the  plaintiff  in  any  sense, 
actual  or  legal,  has  lost  by  the  default  of  the  defendant  a 
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Bum  equal  to  the  expense  of  digging  the  well.  The  lot 
embraced  in  the  lease,  is  located  in  the  oil  producing  district  of 
Pennsylvania,  and  the  references  in  it  show  that'  the  object 
of  the  lessee  in  taking  it,  was  to  develop  the  production  of 
the  oil  which  might  be  found  ^hereon. 

The  contract  on  his  part  to  dig  the  well,  so  far  as  appears 
in  the  case,  if  performed,  could  result  in  no  benefit  to  the 
lessor,  except  in  the  possible  contingency,  that  after  the  well 
was  dug,  the  default  of  the  defendant  in  paying  for  the  stand- 
ing timber  on  the  premises  according  to  his  undertaking  in 
the  lease,  might  enable  them  to  re-enter  on  the  premises. 

The  whole  production  of  the  well,  if  oil  should  be  found, 
would  belong  to  the  defendant  for  all  time,  unless  the  pos- 
sible ground  of  forfeiture  should  occur,  just  suggested.  If 
this  contingency  happened,  it  might  be  delayed  until  the  sup- 
ply of  oil  in  the  well  was  exhausted,  and  the  possession  of  the 
well  had  become  of  no  value.  The  loss  or  gain  in  sinking  a 
well  was  wholly  the  defendant's.  It  may  be  conjectured  that 
the  lessor  had  in  view  some  advantage  to  other  property  in 
the  vicinity,  from  the  prosecution  of  the  work  of  exploration 
by  the  defendant.  There  are  no  facts  shown  authorizing 
this  inference,  and  such  a  ground  of  damages,  if  averred, 
would  be  speculative  and  conjectural,  and  could  furnish  no 
satisfactory  basis  for  a  recovery. 

The  defendant  was  not  paid  for  digging  a  well  for  the 
plaintiff  on  his  premises.  The  well,  when  dug,  would  be 
upon  the  land  of  the  defendant,  and  its  product  would  be  his. 

It  is  idle  to  say,  and  the  law  does  not  require  it  to  be  said, 
in  face  of  the  obvious  truth,  that  the  lessors  have  been  dam- 
aged to  the  extent  of  the  cost  of  digging  the  well,  by  the 
defendant's  default.  Nor  does  the  defendant  gain  any  undue 
advantage.  The  lessor  had  the  right  to  re-enter,  upon  the 
default  of  the  defendant,  and  he  was  bound  to  pay  for  the 
wood  according  to  the  contract. 

It  is  not  probable  that  any  authority  can  be  found  precisely 
in  point ;  but  the  rule  which  has  been  held  by  the  English 
courts  in  several  cases,  to  the  effect  that  in  an  action  of  cove- 
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nant  by  lessor  against  lessee  for  non-repair  of  the  demised 
premises,  under  an  unexpired  lease,  the  proper  measure  of 
damages  is  not  the  amount  required  to  put  the  premises  in 
repair,  but  the  amount  in  which  the  reversion  is  injured  by 
the  premises  being  out  of  repair,  tends  to  support  the  conclu- 
sion that  the  nile  of  damages  adopted  in  this  case  was 
erroneous.  {Doe  v.  Howlcmd,  9  C.  &  P.,  734 ;  Smith  v.  Postj 
9  Exch.,  161 ;  Turner  v.  Zamb,  14  M.  &  W.,  413 ;  Payne  v. 
Chxxmpicm^  16  id.,  541.) 

The  plaintiff  was,  upon  the  proof  given,  entitled  to  nomi- 
nal damages  only. 

The  order  of  the  G^ieral  Term  should  be  affirmed,  and 
judgment  absolute  must  go  for  the  defendant. 

All  the  judges  concurring,  judgment  accordingly. 


CoLTON-  J.  Rebd,  Respondent,  v.  The  New  Toek  Centbal 

45    S74  T^  /^  A  „ 

188  837  Railroad  Company,  Appellant. 

In  an  action  to  recover  for  personal  ii^nrieB  caused  by  the  defendant's  car, 
in  which  the  plaintiff  was  a  passenger,  leaving  the  track,  alleged  to  haye 
occurred  on  account  of  the  defective  condition  of  such  track,— £2sU 
(Chief  Judge  and  Peckham,  J. ,  G(mtT(C)^  that  the  admission  of  evidence,  on 
behalf  of  the  pl^ntiff,  of  the  condition  of  the  road  at  a  point  half  a  mUe 
distant  from  the  place  of  the  accident,  and  evidence  that  new  ties  were 
subsequently  put  in  at  points  in  the  neighborhood  of  the  accident,  was 
erroneous. 

In  such  an  action,  where  the  injuries  are  claimed  to  have  resulted  in  a  per- 
manent disability  of  the  plaintiff  to  perform  mental  or  physical  labor,  the 
detedants  proved  that,  several  months  after  the  injury,  the  plaintiff  had 
performed  such  labor.  The  evidence  of  the  plaintiff  in  his  Qwn  behalf 
that,  at  the  time  this  labor  was  being  performed,  he  declared  to  a  pexson 
casually  present,  and  with  v^hom  he  had  no  business  relation,  that  l^e 
then  felt  iU,  was  inadmissible,  either  to  controvert  the  defendant's  proof  or 
to  show  statements  of  his  own  out  of  court  consistent  with  his  testimony. 

(AliLBN,  J.) 

It  teems  that  since  parties  have  been  made  by  the  statute  competent 
witnesses  in  their  own  behalf,  there  is  no  longer  the  necessity  for  giving  the 
declarations  of  living  parties  in  evidence;  which  was  formerly  the  reason 
of  the  rule  admitting  them  in  certain  cases ;  and  the  reason  of  the  rule 
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ceaaing,  the  mle  itself,  adopted  with  reluctance  and  followed  caationsly, 
Should  cease.    (Allen,  J.) 

(Aigaed  May  17th;  dedded  May  28d,  1871.) 

Appeal  from  the  judgment  of  the  General  Tenn  of  the 
Supreme  Ciourt,  in  the  fifth  judicial  district,  affirming  the 
judgment  of  the  Onondaga  circuit,  in  favor  of  the  plaintiff,  for 
$4,000. 

The  action  was  for  injuries  received  by  the  plaintiff  while 
a  passenger  over  the  defendant's  road,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  car  on  which 
the  plaintiff  was  ridmg  was  thrown  from  the  track,  between 
Rome  and  Oneida,  by  some  displacement  of  the  rail,  and  the 
plaintiff  injured.  Whether  the  rail  was  displaced  by  the 
expansion  of  the  iron,  the  effect  of  unusual  heat,  or  by  defec- 
tive ties,  was  among  the  questions  controverted  upon  the 
trial,  the  plaintiff  claiming  that  the  ties  had  become  rotten  or 
defective  and  the  defendant  claiming  that  the  road  bed  and  ties 
were  in  good  order,  and  the  rails  expanded  by  the  heat,  and 
each  gave  evidence,  tending  to  support  their  respective  claims, 
and  that  the  accident  was  the  result  of  the  causes  alleged  by 
them  re8pectively. 

The  plaintiff  claimed  to  have  received  a  spinal  injury, 
serious  in  its  character,  partially  disabling  him  from  labor, 
from  which  he  had  not  recovered,  and  which  was  likely  to  be 
permanent.  The  extent  of  the  injury  was  controverted  by  the 
defendant,  and  the  evidence  was  conflicting  upon  this  point. 

The  plaintiff  was  a  witness  upon  the  trial,  and  gave  evi- 
dence of  the  character  of  the  injuries  to  his  person  and  of  his 
inability  to  labor  or  endure  fatigue,  and  that  any  mental  or 
bodily  exercise  caused  fittigue,  pain  and  feintness.  The 
defendant  proved  that  several  months  after  the  injury,  and 
after  the  commencement  of  the  action,  the  plaintiff  did  per- 
form labor  requiring  strength  of  body,  and  such  as  one  with  a 
diseased  or  injured  spine  would  not  be  able  to  perform.  The 
plaintiff  was  allowed,  in  answer  to  and  in  explanation  of  this 
evidence,  and  to  counteract  its  effect,  to  prove  his  own  decla- 
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rations  to  a  third  person  at  or  about  the  same  time,  as  to  the 
state  of  his  health. 

The  plaintiff  was  also  allowed,  in  corroboration  of  his 
theory  as  to  the  defective  condition  of  the  ties  and  super- 
structure of  the  road  at  the  place  of  the  accident,  to  prove  the 
condition  of  the  road  at  a  point  half  a  mile  distant,  and  that 
the  defendant  put  in  new  ties  at  other  places  on  the  road, 
in  that  vicinity,  after  the  accident.  The  jury  gave  a  verdict 
for  the  plaintiff,  and  the  exceptions  taken  at  the  trial  were 
ordered  to  be  heard  in  the  first  instance  at  the  General  Term. 
The  Supreme  Court  at  the  General  Terra  overruled  the 
exceptions  and  ordered  judgment  upon  the  verdict.  From 
that  judgment  tlie  defendant  has  appealed  to  this  court. 

D.  Pratt,  for  the  appellant.  On  the  question  of  the  plain- 
tiff's declarations  to  a  third  party,  Wesley  v.  Person  (28  N. 
Y.,  344);  Baker  v.  Griffin  (10  Bos.,  140);  Caldwell  v. 
Murphy  (11  N.  Y.,  416) ;  Thompson  and  wife  v.  Freeman 
Skinner  (8  Watts,  867). 

O.  If.  Kennedy,  for  the  respondent. 

Allen,  J.  The  plaintiff  received  the  injury  complained 
of  in  June,  1865.  The  claim  was  that  the  spinal  column  was 
affected,  and  that  the  plaintiff  was  disabled  in  a  great  degree 
from  labor  or  bodily  exercise.  As  a  witness,  he  testified  that 
he  had  not,  at  the  time  of  the  trial,  September,  1866,  reco- 
vered from  the  effect  of  the  injuries ;  that  he  had  not  been 
able  to  labor  except  for  a  short  time,  or  to  do  any  effective 
labor ;  that  riding  in  the  cars  affected  him,  causing  pain  in  the 
back,  as  also  did  sitting  in  a  chair  at  the  trial ;  that  mental 
labor  produced  similar  effects,  and  that  labor  for  a  short  time 
exhausted  him  and  caused  severe  pain.  The  defendant  proved 
by  other  witnesses  that  in  the  fall  and  winter  after  the  injury 
the  plaintiff  did  perform  certain  labor  requiring  health  and 
strength  of  body,  such  as  able-bodied  men  usually  per- 
form, and  the  evidence  tended  to  prove  that  at  the  time 
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referred  to,  he  was  in  perfect  health,  and  that  his  strength 
was  unimpaired.  Under  objection  and  exception  by  the 
defendant,  the  plaintiff  was  allowed  to  prove,  that,  at  the 
same  time,  he  complained  to  a  person  whom  he  casually  met, 
or  who  was  casually  present,  of  not  feeling  well.  The  phy- 
sical condition  of  the  plaintiff  up  to  the  time  of  the  trial  was 
a  material  inquiry,  as  it  bore  directly  upon  the  question  of 
damages  and  the  amount  of  the  recovery,  and  whether  in  the 
fall  and  winter  following  the  injury  the  plaintiff  was  in  the 
enjoyment  of  full  health  and  strength  of  body,  was  a  material 
fact  in  issue.  The  plaintiff  was  permitted  to  prove  his  own 
declaration  to  the  fact  that  at  that  time  his  health  and 
strength  were  impaired.  The  evidence  was  permitted  to  go 
to  the  jury  as  competent  evidence,  and  we  cannot  say  that  it 
did  not  influence  the  result.  It  could  be  influential  in  one  of 
two  ways :  either  as  proving,  or  tending  to  prove,  the  fact  as 
alleged,  or  as  corroborating  the  testimony  of  the  plaintiff,  by 
showing  that  his  declarations  out  of  court  were  consistent 
with  his  statements  on  the  witnesses'  stand,  and  it  may  have 
had  its  effect  with  the  jury  in  both  ways.  It  is  not  compe- 
tent in  corroboration  of  a  witness  or  confirmation  of  his  evi- 
dence, to  prove  that  on  other  occasions  he  has  made  statements 
consistent  with  his  testimony.  {JSobh  v.  Hockley^  23  W.  R., 
50.)  If  there  are  exceptions  to  the  rule,  they  are  very  limited 
in  number  and  special  in  their  character,  and  this  case  does 
not  fall  within  them.  They  are  referred  to  by  Beonson,  J., 
in  the  case  cited.  It  is  suggested  that  as  a  part  of  the  res 
gesicB^  the  declarations  were  admissible  for  what  they  were 
worth.  They  were  nearly,  and  possibly  quite  simultaneous 
with  the  acts  proved  by  the  defendant,  but  they  were  not 
made  in  reference  to  these  acts  or  in  explanation  of  them, 
and  did  not  tend  to  qualify  them  or  detract  from  their  force 
as  evidence.  They  were  made  to  a  person  casually  present 
or  meeting  the  plaintiff.  The  party  to  whom  the  declarations 
were  made  had  no  business  relation  with  the  plaintiff  con- 
nected with  the  acts  proved,  and  coincidence  in  point  of  time 
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ie  the  only  conneeti<m  beftweeu  the  decltirations  and  thoBe 
acts.    Thej  were  in  no  sense  a  part  of  the  res  gedm. 

Declarations  are  sometimes  admissible  in  evidence  as  part 
of  the  transaction^  when  they  qaalify  or  giye  character  to  it. 
These  declarations  did  neither.  The  &et  of  ill  -health  and 
impaired  bodily  ^rength  was  the  material  feet,  and  that 
could  not  be  proved  by  the  unsworn  statement  of  the  plain- 
tiff. Hearsay  evidence,  as  a  rule,  is  excluded,  and  the  decla- 
rations and  statements  of  the  parties,  or  of  third  persons,  are 
not  received  except  under  peculiar  circumstances,  and  as  a 
necessity.  Statements  made  out  of  court,  and  without  the 
sanction  of  an  oath,  are  dangerous  as  evidence,  and  the  rights 
Qf  suitors  ought  not  to  be  put  in  peril  by  them.  The 
instances  are  few  in  which  declarations  and  tinswom  state- 
ments made  out  of  court  have  been  permitted  to  be  given  in 
evidence  as  proof  of  the  facts  sought  to  be  established.  State- 
ments and  representations  of  a  sick  person,  of  the  nature, 
symptoms  and  effects  of  his  malady,  have  been  received  as 
original  evidence,  and  especially  when  made  to  a  medical 
attendant,  to  enable  him  to  minister  to  the  patient,  they  have 
been  regarded  as  competent  evidence,  and  entitled  to  weight. 
(1  Greenl.  Ev.,  §  102.)  There  is  good  reason  for  their  admis- 
sion when  made  to  the  attending  physician  or  surgeon,  as 
upon  them,  in  connection  with  the  manifestations  and  symp- 
toms of  injury  or  disease  the  opinion  of  the  expert  is  based 
and  the  treatment  governed.  But  in  every  other  case  the 
admission  of  testimony  so  exceptional,  as  a  departure  from 
the  established  rules  of  evidence  must  be  referred  to  the 
necessities  of  the  case,  and  the  inability  of  the  party  to  give 
evidence  of  a  higher  and  more  satisfactory  nature.  The 
general  rule  is  that  the  best  evidence  of  which  the  fact  is  sus- 
ceptible must  be  adduced,  and  secondary  or  inferior  evidence 
will  not  be  received,  so  long  as  the  higher  and  better  evi- 
dence can  be  had.  The  plaintiff  was  a  competent  witness  to 
prove  the  state  of  his  health  at  the  time  he  handled  the  bags 
of  clover  seed  and  performed  the  other  labor  mentioned,  and 
it  was  not  necessary  to  resort  to  other  and  inferior  evidence ; 
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and  80  long  as  his  Bwom  Btatetnents  were  admissible,  his 
unsworn  declarations  should  not  have  been  I'eceived.  Avseon 
V.  Zard  JSCmnadrd  (6  East,  188)  was  an  action  upon  a  policy 
of  insurance  npon  the  life  of  the  plaintiff's  wife,  and  the 
declaration  of  the  wife  made  soon  after  the  making  of  the  policy, 
when  lying  in  bed  apparently  ill,  stating  the  condition  of  her 
health  at  the  period  of  her  going  to  Manchester  for  examina- 
tion by  a  snrgeon,  preparatory  to  the  insnmnce,  was  held 
admissible  becanse  the  fact  was  material,  and  that  was  ^'  the 
best  evidence  which  the  natnre  of  the  case  afforded ;"  and  in 
addition  to  this,  the  plaintiff  having  proved  the  declarations 
of  the  wife  to  the  examining  sni^eon,  the  subsequent  state- 
ments by  her  were  regarded  as  in  the  natnre  of  a  cross-exami- 
nation by  the  plaintiff's  own  witness,  within  the  principle 
of  Wrigkt  v.  Littler  (8  Burr.,  1256),  where  the  statements 
of  a  deceased  subscribing  witness  tp  a  bond  were  allowed  to 
be  given  in  evidence  to  impeach  the  bond.  From  the  neces- 
sity of  the  case,  the  statements  of  parties  who  could  not  be 
examined  as  witnesses  in  their  own  behalf  as  to  bodily  suffer- 
ing and  pain  and  personal  injuries,  when  made  soon  after  an 
alleged  injury,  or  made  while  apparently  ill  to  a  physician 
or  nurse,  or  other  perton,  have  been  received  in  evidence  and 
permitted  to  go  to  the  jury  for  what  they  were  worth.  Good- 
win V.  Harrison  (1  Root,  80)  is  an  early  case,  and  there  in  an 
action  by  a  young  lady  for  a  bodily  injury,  she  was  allowed 
to  prove  the  complaints  made  to  her  mother  the  morning 
after  the  injury.  The  court  placed  the  admission  upon  the 
ground  of  necessity,  there  being  no  other  method  of  proving 
the  facts.  The  same  rule  of  evidence  was  approved,  and  for  the 
same  reason,  in  Caldwell  v.  Murphy  (1  Ker.,  416),  and  in 
Wesley  v.  Persons  (28  K  Y.,  344)  ;  and  see  1  Phil.  Ev.,  by  C. 
&  H.,  232.  But  by  the  amendment  of  the  Code  in  1869  (§  398), 
there  is  no  longer  a  necessity  for  giving  in  evidence  the  deda- 
rations  of  a  party,  if  he  is  living  and  able  to  be  sworn  and 
examined  as  a  witness,  and  the  reason  of  the  rule  ceasing, 
the  rule  itseli^  adopted  with  reluctance  and  followed  doubt- 
ingly  and  cautiously,  should  cease.    The  admission  of  this 
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evidence  was  erroneous,  and  entitles  the  defe&dant  to  a  new 
trial.  There  was  other  evidence  admitted  that  should  have 
been  excluded,  if  it  was  covered  by  the  objection  of  the 
defendant.  The  fact  that  new  ties  were  put  on  the  road  after 
the  accident,  and  especially  the  next  summer,  in  the  vicinity, 
did  not  tend  to  prove  that  the  road  was  out  of  repair  and 
dangerous,  at  the  time  of  the  injury  to  the  plaintiff.  If  the 
evidence  tended,  legitimately,  to  prove  the  imperfect  and  dan- 
gerous condition  of  the  defendants'  road,  and  was  competent, 
the  defendants  should  have  been  permitted  to  explain  the 
act  by  their  superintendent,  and  show  that  it  did  not  neces- 
sarily prove,  or  tend  to  prove  that  the  road  was  in  an  imsafe 
condition ;  that  the  taking  out  of  old  ties  and  substituting 
new,  was  a  continual  process  for  the  preservation  and  keep- 
ing up  the  road,  and  prevent  its  becoming  imperfect  and  out 
of  repair,  a  preventive  and  precautionary  rather  than  a 
restorative  measure. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Groveb,  J.,  concurred  in  the  opinion ;  Folgeb,  J.,  concurs 
in  the  result,  on  ground  of  error  in  the  admission  of  evidence, 
as  to  the  condition  of  the  road  at  a  distance  from  the  accident, 
and  to  the  laying  of  new  ties  along  the  road  subsequently  ; 
Kapallo,  J.,  concurred  in  the  result  on  the  same  ground. 
He  agreed  also  with  the  opinion  as  to  the  other  question  dis- 
cussed ;  Chief  Judge  and  Pbokham,  J.,  dissent ;  Ain>BBWS, 
J.,  did  not  vote. 

Judgment  reversed  and  new  trial  granted. 


Jahes  MoHenby,  Appellant,  v.  Rowlaito  G.  Hazard  et  aL, 

Eespondents. 

A  court  of  eqnity  has  power  to  compel  the  surrender  and  cancellation  of 
written  instrmnents,  obtained  by  fraud,  or  held  for  inequitable  and  uncon- 
scientious purposes.    The  exercise  of  this  jurisdiction  is  m  the  sound 
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discretion  of  the  court,  depending  upon  the  special  circumstances  of 
each  case ;  and  it  is  not  material,  upon  the  question  of  jurisdiction,  that 
the  party  seeking  the  relief  has  a  defence  at  law  to  the  instrument  of 
which  he  prays  the  surrender  and  cancellation. 

Where  a  defendant  may  obtain  the  equitable  relief  to  which  he  is  entitled, 
in  an  action  brought  (igainst  him,  he  can,  nevertheless,  during  the  pen- 
dency of  such  suit,  bring  an  action  in  his  own  behalf  to  accomplish  the 
same  result. 

An  obligation  was  obtained  from  the  plaintiff  by  fraudulent  representa- 
tions. A  and  B  both  claimed  to  own  it  by  assignment  Each  com- 
menced an  action  against  him,  and  claimed  in  hostility  to  each  other. — 
Heldy  that  he  might,  during  the  pendency  of  the  actions  against  him, 
bring  a  separate  suit  agamst  both  claimants,  to  be  relleyed  from  the  con- 
tract, on  the  ground  of  fraud  therein,  and  was  entitled  to  the  decree  of 
the  court  against  them  ordering  its  surrender  and  cancellation,  upon 
establishing  the  fraud. 

(Argued  April  12th ;  decided  May  23d,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  of  the  first  judicial  district,  affirming  a  judg- 
ment of  the  Special  Term  sustaining  a  demurrer  to  the  com- 
plaint. 

Hallett  wrote  a  letter  to  McHenry,  both  then  being  in 
England,  upon  which  letter  McHenry  wrote  an  indorsement 
and  returned  the  letter  to  Hallett.  The  letter  and  indorse- 
ment are  as  follows : 

"  September  Qth,  1868. 
**  James  MoHEirBT,  Esq. : 

"  Dear  Sir. — Now  that  the  negotiation  of  the  bonds  of 
the  Atlantic  and  Great  Western  R.  R.  is  completed,  and  the 
contract  for  the  rails  concluded,  and  my  right  to  receive  my 
commissions  recognised,  you,  as  my  attorney  and  trustee,  are 
hereby  authorized  to  pay  John  Thompson,  Esq.,  of  Rhode 
Island,  £30,000  sterling,  in  the  first  mortgage  seven  per  cent 
bonds  of  this  company,  at  seventy-five  per  cent,  at  the  date 
that  you  receive  my  commissions ;  and  payments  made  by 
virtue  of  this  order  you  will  charge  in  account  with  me. 

"  I  am,  dear  sir,  faithfully  yours, 

«  SAMUEL  HALLETT." 
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'^  To  Samuel  Hallett,  Esq. 

^'I  engage  to  hold  at  iJie  dispoeal  of  John  Thompeon 
£30,000,  as  herein  mentioned  by  you,  in  same  proportions  as 
received  by  me,  of  which  I  shall  render  one-half  in  twelve 
months,  and  again  in  twenty-four  months  after  date. 

'<  Sepiemh&y  15^,  1858. 

"JAMES  MoHENEY." 

McHenry  being  on  a  temporary  visit  to  this  country  in  the 
sommer  of  1864,  three  actions  were  commenced  against  him ; 
all  founded  upon  this  instrument,  and  the  liability  supposed 
to  have  been  created  thereby ;  one  by  Eodman,  and  two  by 
Hazard ;  each  claiming  to  recover  judgment  in  his  own  right, 
as  assignees  of  Thompson.  In  the  first  suit  of  Bodman,  an 
attachment  was  issued  for  $270,000  to  discharge  which  the 
defendant  gave  a  bond  for  $540,000.  In  the  suit  of  Hazard, 
an  attachment  was  issued  and  levied  for  $300,000.  In  the 
second  suit  of  Eodman,  no  complaint  had  been  served,  the 
time  for  that  purpose  having  been  from  time  to  time  extended. 
Before  the  commencement  of  this  action,  an  application  was 
made  at  Special  Term,  under  section  122  of  the  Code,  for  an 
order  requiring  the  plaintiff,  in  each  of  the  said  actions,  to 
make  the  defendant,  in  the  other  action,  a  party  defendant, 
with  proper  allegations  to  bar  and  foreclose  his  right.  L^  This 
application  was  successfully  opposed  by  the  same  attorneys 
now  representing  both  defendants  in  the  present  case,  on  the 
ground  that  this  plaintiff's  remedy  was  to  be  found  in  an 
independent  action  against  Hazard  and  Bodman  for  emiitable 
relief,  and  not  under  that  section  of  the  C!ode^  This 
action  having  been  brought  to  obtain  such  relief,  a  oemurrer 
was  interposed  to  the  complaint ;  the  demurrer  was  sustained 
at  Special  and  General  Terms,  and  the  plaintiff  appeals 
here.  The  complaint  in  this  action,  as  a  part  thereof, 
contains  the  complaints  and  answers  thereto  in  the  several 
actions  of  Bodman  and  Hazard,  the  defendants.  It,  sub- 
stantially, alleges  that  the  instrument  or  obligation  was 
obtained    by    fraud    and    false    pretenses,    and    should  be 


1871.]  McHxNBY  V.  Hazard.  583 


Opiiiiaa  of  the  Coort,  per  A2n>BSW8,  J. 


delivered  up  to  be  canceled.  That  the  infltrument  was  with- 
out consideration,  and  therefore  void.  The  aUegations  of  all 
the  pleadings  are  atated  sufficiently  in  detail  in  the  opinioq. 

TFl  W.  MaFarlandf  for  the  appellants.  A  cross-suit  must 
be  brought,  and  the  necessary  parties  brought  in.  {Avium 
CUy  JSank  v  Zeonard,  20  How.,  357.)  On  the  question  of 
fraud  and  failure  of  consideration.  (Story's  Eq.,  §§  698,  694 ; 
JSamiUon  College  v,  OwmmmgSy  1  John.  Oh.,  517 ;  17  N.  T., 
699 ;  Uoyd  v.  Olark^  6  Bev.,  309 ;  French  v.  Connolly^  2 
Aust,,  454;  Withingham  v.  Thorriburg^  2  Vem.,  206;  De 
Casta  V.  iSeandrel,  2  P.  Wms.,  170.)  On  the  question  of 
joining  the  actions.  (Story's  £q.,  §§  852,  854,  901,  and 
notes;  JBowe  v.  Tenants  of  Broomsgrovey  1  Yem.,  22; 
Mm/or  of  N.  Y.  v.  PUkmgton^  1  At.,  282;  Ca/rroU  v.  Staf- 
ford, 3  How.  U.  S.,  463;  17  N.  Y.,  592.) 

Joseph  H.  Choatey  for  the  resu^dents,  cited  M.  and  S.  JR. 
B.  B.  Co.  V.  Clute  (4  'Psige^jm);  Foot  v.  Sprague  (12  How., 
866) ;  HvAkt  v.  Farmer's  thrust  Go,  (8  How,,  418) ;  Bwrgett  v. 
Bissell  (5  How.,  192) ;  Einman  v.  Judson  (13  Barb.,  629) ; 
Chford  City  Bank  v.  Leonaard  (20  How.,  193) ;  Dohson  v. 
Pearoe  (12  K  Y.,  159) ;  Crary  v.  Goodman  (12  N.  Y.,  276) ; 
Mirfeld  v.  Bacon  (24  Barb.,  154) ;  Bartlett  v.  Judd  (23 
Barb.,*  262). 

AiTDBBWB,  J.  The  power  of  a  court  of  equity  to  compel 
the  surrender  and  cancellation  of  deeds  and  other  written 
instruments,  obtained  by  fraud  or  held  for  inequitable  and 
unconscientious  purposes,  is  undoubted.  The  jurisdiction  is 
fm  ancient  one,  and  is  grounded  upon  the  inherent  power  of 
the  court  to  take  cognijsance  of  frauds,  and  to  administer  the 
peculiar  remedies  which  belong  to  a  court  of  equity  in  pre- 
venting and  suppressing  them. 

While  this  jurisdiction  has  been  more  frequently  invoked 
in  respect  to  negotiable  instruments  and  instruments  purport- 
ing to  give  an  interest  in  real  estate,  or  creating  a  cloud  upon 


584  McHsENST  V.  Hazard.  [May, 

Opinion  of  the  Court,  per  Andrews,  J. 


the  title  of  the  rightful  owner,  it  has  not  been  confined  to 
cases  of  this  description. 

.  It  has  been  frequently  exercised  by  compelling  the  surren- 
der and  cancellation  of  bonds,  policies  of  insurance,  and  con- 
tracts not  negotiable,  obtained  by  fraud,  or  under  which  a 
hostile  and  unjust  claim  was  or  might  be  asserted.  (  Whitting- 
ham  V.  Thornburgh^  2  Yem.,  206 ;  De  Costa  v.  Seandrdj  2 
P.  Wms.,  170 ;  Hamilton  v.  OummirigSy  1  Jo.  Ch.,  517.) 

It  has  been  exercised  to  compel  the  cancellation  of  forged 
instruments  {Peaks  v.  HigKfield^  1  Euss.,  659);  of  a  false 
token,  purporting  to  show  an  interest  in  the  stock  of  a  corpo- 
ration {The  N.  Y.  and  N.  H,  R.  R.  Co.  v.  Schuyler  et  al,, 
17  N.  Y.,  559),  and  in  a  great  variety  of  cases,  which  it  is  now 
unnecessary  to  further  enumerate. 

The  exercise  of  this  jurisdiction  is  in  the  sound  discretion 
of  the  court,  depending  upon  the  existence  in  each  case  of 
these  special  circumstances,  which  the  course  of  practice  and 
decision  requires,  to  warrant  the  interposition  of  the  court. 
(Story  Eq.  Jur.,  693.) 

In  Hamilton  v.  Cummings  {mprd)^  the  chancellor,  in  a 
careftdly  considered  judgment,  states  as  his  conclusion  from 
the  authorities,  that  a  resort  to  equity  to  compel  the  cancella- 
tion of  written  obligations,  to  be  sustained,  "  must  be  expe- 
dient, either  because  the  instrument  is  liable  to  abuse  from  its 
negotiable  nature,  or  because  the  defence  arising  on  its  face 
may  be  difficult  or  uncertain  at  law,  or  from  some  other  spe- 
cial circumstances  peculiar  to  the  case,  and  rendering  a  resort 
to  a  court  of  equity  highly  proper  and  clear  of  all  suspicion  of 
any  design  to  promote  expense  and  litigation." 

Lord  Eldon,  in  Bromley  v.  Holland  (Coop,  9),  speaking  of 
this  jurisdiction,  says :  "  There  is  an  ancient  jurisdiction  in  this 
court  to  order  bills,  policies  of  insurance,  and  annuity  deeds, 
to  be  delivered  up,  and  it  is  a  wholesome  jurisdiction,  to 
order  void  instruments  to  be  delivered  up,  upon  which  vexa- 
tious demands  might  afterward  be  set  up."  (See  also  Story's 
Eq.  Jut.,  §  700.) 
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Not  is  it  material  upon  the  question  of  jurisdiction  that  the 
party  seeking  the  relief  has  a  defence  at  law  to  the  instrument 
of  which  he  prays  the  surrender  and  cancellation.  {Hamilton 
V.  CummingSy  mpra ;  Story's  Eq.  Jur.,  §  700a.) 

The  defendants  admit  by  their  demurrer  that  the  plaintiff  - 
was  induced  to  execute  the  writing  of  September  15th,  1858  J 
whereby  he  engaged  to  hold  and  account  for  the  bonds  of 
the  Atlantic  and  Great  Western  Eailroad,  to  an  amount  and 
in  the  manner  therein  specified]  by  the  false  and  fraudulent 
representations  of  Hallett,  which  are  specifically  set  out  in 
the  complaint.  ^ 

This  agreement,  construed  in  connection  with  the  letter 
of  September  9th  from  Hallett  to  the  plantiff,  to  which  it 
refers,  seems  to  import  merely  an  engagement  on  the  part  of 
the  plaintiff  to  execute  an  agency  and  authority  at  the  instance 
of  Hallett,  in  respect  to  bonds  which  might  thereafter  come 
to  his  possession  belonging  to  the  principal. 

It  does  not  appear  from  the  letter  or  the  acceptance  indorsed 
thereon  by  the  plaintiff,  that  the  right  of  Hallett  to  the  bonds 
was  derived  through  any  contract  with  the  plaintiff,  or  that 
the  latter  was  in  any  respect  interested  in  them. 

Upon  this  letter  and  acceptance  alone,  although  the  plain- 
tiff was  induced  to  sign  the  acceptance  by  the  fraud  of  Hal- 
lett, there  would  be  little  ground  for  sustaining  the  action  for 
the  cancellation  of  the  instrument. 

The  fraud  of  Hallett  in  procuring  the  plaintiff  to  sign 
the  acceptance  and  agreement  of  September  15th,  would  seem 
to  be  no  answer  to  a  demand  that  he  should  account  for  any 
securities  which  he  might  receive  as  agent  for  the  principal, 
according  to  the  terms  of  his  engagement. 

It  appears,  however,  by  the  complaints  in  the  actions 
brought  by  these  defendants  against  the  plaintiff,  that  the 
acceptance  of  September  15th  grew  out  of  an  agreement 
made  between  Hallett  and  the  plaintiff  a  short  time  prior  to 
that  date,  whereby  the  plaintiff  agreed  to  divide  with  Hallett 
the  profits  he  might  realize  from  a  contract  made  by  the 
plaintiff  with  one  Doolittle,  a  contractor  for  building  the 
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Atlantic  and  Great  Western  railroad..  By  that  eontract 
the  plaintiff  waa  to  famish  to  Doolittle  a  oertain  amount  of 
money,  and  31,000  tons  of  iron  rail,  for  which  Doolittle  was 
to  pay  him  £400,000  in  the  bonds  and  stocks  of  the  cor- 
poration, at  the  times  and  in  the  proportions  specified  in  the 
contract.  These  allegations  in  the  complaints  in  the  actions 
of  these  defendants  against  the  plaintiff  are  adopted  and 
affirmed  by  the  plaintiff  in  his  complaint  in  this  action,  and 
the  plaintiff  alleges  that  he  was  induced  to  enter  into  the 
agreement  with  Hallett  to  divide  the  profits  arising  from 
the  contract  with  Doolittle,  and  to  sign  the  acceptance  of 
September  15th  (which  had  reference  to  bonds  to  which  Hal- 
lett, upon  such  division,  would  be  entitled),  upon  the  false 
and  fraudident  representation  of  Hallett  that  he  had  and 
controlled  certain  contracts  with  third  persons,  by  which  they 
were  to  advance  money  and  furnish  rails  in  exchange  for  the 
bonds  of  the  Atlantic  and  Great  Western  railroad,  which  con- 
tracts he  represented  would  be  available  to  the  plaintiff*  upon 
his  contract  with  Doolittle,  and  which  he  agreed  to  assign  to 
the  plaintiff.  The  complaint  negatives  the  existence  of  the 
contracts,  aud  the  representations  of  Hallett  in  respect  to 
them. 

/  Upon  these  facts  the  plaintiff,  within  the  principles  gov- 
erning courts  of  equity  in  decreeing  the  cancellation  of  con- 
tracts, was  entitled  to  have  the  agreement  of  September  15th 
surrendered  and  cancelled.  It  purported  to  create  an  obliga- 
tion which  could  be  enforced  against  him.  j 
I  It  is  true  that  the  fraud  of  Hallett  woidd  have  been  a  good 
defence  to  an  action  against  the  plaintiff,  upon  the  agreement^ 
but  the  fraud  did  not  appear  upon  the  face  of  the  instrument, 
and  could  only  be  established  by  extrinsic  proof. 

The  plaintiff,  before  an  action  had  been  commenced  against 
him,^^  feould  come  into  court  for  equitable  relief  against  the 
frauQ,  and  would  not  have  been  compelled  to  await  the  com- 
mencement of  an  action  upon  the  contract,  and  to  rely  for 
his  protection  upon  his  ability  to  defend  it.  The  defendants 
could  not,  at  their  election,  postpone  the  litigation  of  the 
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question,  aud  subject  th^  plaintiff  to  the  vexation  of  a  litiga- 
tion at  a  distant  period,  when  the  means  of  defence  might  be 
lost  or  impaired,  and  when  he  might  be  disabled  from  con- 
testing the  validity  of  the  claim  with  the  same  ability  ad  at 
the  present  time. 

It  is  insisted,  however,  by  the  counsel  for  the  defendants, 
that  the  pendency  of  the  actions  brought  by  them  against 
the  plaintiff,  founded  upon  his  liability,  under  the  agreement 
of  September  15th,  was  a  bar  to  the  relief  sought  by  him 
through  an  independent  action,  and  that  his  remedy  against 
the  fraudulent  instrument  was  to  be  found  in  defending  the 
actions  brought  against  him. 

It  was  a  prominent  motive,  in  constituting  a  single  court 
having  jurisdiction  in  law  and  equity,  to  remedy  the  incon- 
venience, which  existed  when  legal  and  equitable  reme- 
dies  were  adniimstered  by  separate  tribunals,  of  obliging  par- 
ties  to  resort  to  two  courts  to  determine  rights  connected  with 
a  single  transaction.  The  provisions  of  the  Code  allowing 
causes  of  action,  legal  and  equitable,  growing  out  of  the  same 
transaction,  to  be  united  in  a  single  suit,  and  legal  and  equi- 
table defences  to  be  interposed  in  the  same  answer,  and 
authorizing  affirmative  relief  to  be  granted  to  a  defendant, 
were  designed  to  prevent  unnecessary  litigation,  and  to  ena- 
ble parties  to  bring  into  one  suit  all  the  elements  of  the  con- 
troversy for  the  purpose  of  a  complete  and  final  adjudication. 
And  where  a  defendant  may  obtain  the  equitable  relief  to 
which  he  is  entitled  in  the  action  brought  against  him,  he 
cannot,  during  the  pendency  of  such  suit,  bring  an  action  in 
his  own  behalf  to  accomplish  the  same  result. 

It  was  said  by  Allbn,  J.,  in  Bdbson  v.  Pierce  (2  Kern., 
166),  that  "  the  intent  of  the  legislature  is  very  clear  that  all 
controversies  respecting  the  subject-matter  should  be  deter- 
mined in  one  action." 

But  we  are  of  opinion,  that  this  case  is  not  within  the  rules 
which  we  have  stated,  and  that  the  plaintiff  was  not  precluded 
by  the  pendency  of  the  actions  against  him,  from  bringing  a 
separate  suit  for  equitable  relief  against  the  contract. 


588  McHbnby  v.  Hazabd.  [May, 

Opinion  of  the  Court,  per  Ain>BBWB,  J. 

The  actions  brought  by  the  defendants,  severally,  against 
the  plaintiff,  claimed  of  him  the  performance  of  the  same 
alleged  debt  or  duty  based  upon  the  contract  of  September 
15th. 

Each  of  the  defendants  claimed  to  own,  by  assignment,  the 
instrument. 

Each  asserted  the  same  right  against  the  plaintiff,  and 
claimed,  in  hostility  to  each  other,  the  cause  of  action  founded 
upon  it,  by  title  anterior  to  the  commencement  of  either  suit. 

The  right  of  the  plaintiff  to  relief,  and  to  the  decree  of  the 
court  for  the  surrender  and  cancellation  of  the  contract  upon 
which  the  actions  were  brought,  was,  upon  the  admitted  facts,' 
perfect. 

But  the  judgment  of  the  court,  in  his  favor  in  one  of  the 
actions,  would  not  determine  the  litigation. 

That  judgment  would  not  conclude  the  other  defend- 
ant from  claiming  to  recover  upon  his  title.  He  would  not 
be  bound  as  a  privy,  because  his  alleged  tille  originated  before 
the  commencement  of  the  action  in  which  judgment  had  been 
rendered.  {Doe  v.  Hirl  of  Derby ^  1  Adol.  &  Ellis,  783 ;  2 
Smith's  Ldg.  Cases,  686.) 

The  plaintiff,  therefore,  unless  he  could  bring  his  action  for 
the  cancellation  of  the  contract  against  both  parties  claiming 
it,  would  not  only  be  subjected  to  the  expense  of  a  double 
litigation  and  the  hazard  of  a  double  recovery,  but  must  try 
two  actions  to  secure  a  single  right. 

The  Code  is  not,  we  think,  subject  to  a  construction  which 
would  lead  to  such  a  result.  {Haire  v.  Baker y  1  Seld.,  357; 
Siemon  v.  Schurck  et  al.^  29  N.  Y.,  598.)  The  case  was  not 
one  where  a  proceeding  in  the  nature  of  an  interpleader  could 
have  been  taken  in  the  original  actions  (Code,  §  122),  as  the 
plaintiff  denied  any  liability  to  either  of  the  defendants. 

The  action  was  well  brought,  and  the  demurrer  should 
have  been  overruled. 

All  the  judges  concurring,  except  Folgbb,  J.,  not  voting, 
judgment  reversed. 


1871.] 


Levy  v.  Bbush. 


589 


Statement  of  case. 


Lewis  S.  Lbvt,  Respondent,  v.  Sylvester  Bbush,  Appellant. 

A  verbal  agreement  was  entered  into  between  the  plaintiff  and  defendant, 
by  which  the  latter  agreed  to  bid  off  in  his  own  name,  and  enter  into  a 
contract  for  the  purchase  of  land,  and  pay  from  his  own  funds  the  neces- 
sary amount  for  that  purpose  for  the  joint  benefit  of  both.  The  plaintiff 
was  to  reimburse  one-half  of  the  money  so  paid;  the  deed  to  be  taken  in 
the  name  of  both. — ffeldj  the  defendant  having  bid  off  the  land  in  his 
name  and  taken  a  contract  thereof,  but  refused  to  convey  one-half  of  the 
contract  to  the  plaintiff,  that  no  action  would  lie  to  compel  the  execution 
of  the  agreement 

Such  an  arrangement  did  not  constitute  a  partnership  between  them. 

A  party  in  no  legal  sense  commits  a  fraud  by  refusing  to  perform  a  con- 
tract void  by  its  provisions.  He  has  not,  in  that  sense,  made  a  contract, 
and  ha[s  a  perfect  right,  both  at  law  and  in  equity,  to  refuse  performance. 

(Argued  May  22d ;  decided  May  80, 1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  alBSrming  the  judg- 
ment* of  the  Special  Term  in  favor  of  plaintiff. 

On  March  10th,  1868,  at  the  Exchange  Sales  Rooms,  in 
the  city  of  New  York,  three  lots  of  land  on  the  south-easterly 
comer  of  Fifty-ninth  street  and  Seventh  avenue  were  struck  off 
to  the  defendant,  as  the  highest  bidder ;  but  it  does  not  appear 
that  the  bid  was  made  effectual  by  the  signing  of  a  contract. 

On  March  18th,  the  plaintiff  commenced  this  action,  alleg- 
ing that  it  was  agreed  at  the  auction  sale,  on  March  10th,  that 
the  plaintiff  and  defendant  should  purchase  the  lots  jointly ; 
that  the  bid  should  be  taken  in  the  defendant's  name,  and  the 
deed  in  their  joint  names  ;  and  upon  the  allegation  that  the 
defendant  refused  to  recognize  the  plaintiff's  rights  in  the 
transaction,  the  complaint  prayed  that  the  conveyance  be 
executed  to  both  parties  as  tenants  in  common,  and  that  an 
injunction  issue  to  restrain  the  defendant  from  taking  a  con- 
veyance in  his  own  name. 

An  injunction  was  granted  accordingly;  but  upon  the 
defendant's  denial  that  he  made  the  alleged  agreement,  and 
his  admission  that  he  made  a  similar  agreement  respecting 
other  lots,  the  injunction  was  modified,  and  he  was  permitted 
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to  take  the  conveyance.  He  subsequently  took  a  deed  of 
the  lots,  and  he  paid  all  of  the  consideration  money. 

The  judge,  at  Special  Term,  found  as  fact  that  the  parties 
made  the  verbal  agreement  set  forth  in  the  complaint,  and 
that  on  March  10th,  the  parties  "eflFected  the  purdiase  of 
said  real  estate."  He  farther  found  as  facts  Cthird  and  fourth 
findings),  "  that  the  plaintiff  duly  tendered  to  the  defendant 
the  share  or  pro  rata  which  the  plaintiff  was  bound  to  pay  for 
and  on  account  of  said  purchase,'^  and  ^^  that  the  defendant 
refused  to  accept  the  said  tender." 

Thereupon,  the  court  held,  as  a  conclusion  of  law,  that  the 
defendant  was  seized  of  an  undivided  half  part  of  the  three 
lots  as  trustee  for  the  plaintiff,  and  accordingly  judgment  was 
entered  requiring  the  defendant  to  execute  a  conveyance 
thereof  to  the  plaintiff  upon  his  payment  of  one-half  of  all 
sums  paid  out,  and  upon  his  covenanting  to  assume  one-half 
of  the  bond  and  mortgage  given  for  pnrchase-money.  The 
other  facts  are  sufficiently  stated  in  the  opinion. 

Osbom  E.  Bright^  for  the  appellant.  The  proofs  were  too 
indefinite  to  warrant  the  decree.  {Lench  v.  Lench^  10  Ves., 
518;  PiUmgY.  Armitage,  12  Ves.,  78;  Parkhtirst  y.  Van 
Corilandti  1  John.  Oh.,  273 ;  14^ohn.,  15.)  A  trust  arises 
by  operation  of  law  only  upon  a  conveyance.  {Oreen  v. 
DruTn/mond^  31  Md.,  71 ;  Murray  v.  Rogers^  3  Paige,  390 ; 
Sleere  v.  Steere^  5  John.  Ch.,  1 ;  Dyer  v.  Dyer^  2  Cox,  92; 
Jackson  ex  dem  Seeley  v.  Morae^  16  John.,  197 ;  Comyn's 
Dig.  tit.  Uses,  D.,  1.)  The  conclusion  of  law  that  the  defend- 
ant is  trustee  of  a  part  of  the  land  for  the  plaintiff  is  errone- 
ous, even  in  view  of  the  conveyance  as  the  basis  of  the  action. 
{Atkins  V.  Bowe^  Mos.,  39 ;  BamtUtt  v.  PiokersgiU^  1  Eden, 
515  ;  Barret  v.  Dougherty^  8  Casey,  371 ;  Smith  v.  Bvm- 
ham^  3  Sumner,  435 ;  Lathrop  v.  Hoyt^  7  Barb.,  63  ;  Monta- 
cute  V.  MaxweUy  1  P.  Wms.,  618 ;  Brewster  v.  Power,  10 
Paige,  562 ;  Lemom  v.  Whittey^  4  Euss.  Ch.,  423 ;  Boisfopd 
V.  Burr,  2  Johns.  Ch.,  405 ;  Kisler  v.  Eisler,  2  Watts,  323 ; 
Jackmam,  v.  Kingland,  4  Watts  &  S.,  149 ;  Pi/nnock  v.  dough. 
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16  Venn,,  601.)  A  trust  did  not  arise  in  favor  of  the  plain- 
tiff by  operation  of  law.  {Chesterfield  v.  Janson^  2  Ves.,  Jr., 
155 ;  Lamas  v.  Bayley^  2  Vem^  627 ;  Byan  v.  Dox,  84  N. 
T.,  307 ;  SoAF^ord  v.  Marns^  1  Trans.  App.,  360 ;  QardiMr 
V.  Ogd^t^,  22  N.  Y.,  327;  FaZfer  v.  WdUaer,  2  Atk,,  99; 
J/iw6  V.  Moore^  1  Seld.,  266  ;  ParJdst  v.  Alexcmder^  1  John. 
Ch.,  394 ;  /S^«^  v.  Jacobs^  6  Paige  Ch.,  356 ;  Zees  v.  JVvttaU, 
1  Russ.  &  Myl.,  53 ;  aff 'd,  2  Mylne  &  Keen,  819 ;  MeCuLloch 
V.  Ccwler^  5  Watts  &  S.,  430;  Denton  v.  McKenzie^  1 
Desau.,  289 ;  Brovm  y.  Lynch^  1  Paige,  147 ;  Fan  Home  v. 
Fanda^  6  John.  Oh.,  888 ;  &mnebume  v.  Stmnebume^  28  N. 
Y.,  568.)  On  the  question  of  part  performance.  (Adams' 
Eg.,  86 ;  Bttchmaster  v.  Sa/rrop^  7  Ves.,  341 ;  Seagood  v. 
Medle^  Prec.  Oh.,  660 ;  MaUvs  v.  Brown^  4  Oomst.,  403 ;  4 
Kent's  Oom.,  461.) 

Henry  Morrison  and  Siegmund  Spingam,  for  respondent. 
The  agreement  is  not  within  the  statute  of  frauds.  (2  £dm. 
Statutes,  139.)  On  the  question  of  partnership.  (Tomlinson 
V.  Miller  J  7  Abb.  N.  8.,  364 ;  Sage  v.  Sherman,  2  N.  Y.,  417 ; 
Bunnell  v.  JPowler,  4  Conn.,  568 ;  JFaU  Bvver  W.  Co.  v. 
Borden,  10  Cnshing,  458 ;  Essex  v.  Essex,  20  Beavan,  449 ; 
Foster  V.  ^a2Z,  5  Vesey,  309 ;  Dale  v.  Hamilton,  5  Hare., 
269 ;  2  PL,  266 ;  OaddicJc  v.  Simpson,  2  De  G.  &  J.,  62 ; 
Cloggett  v.  Kilioicme,  1  Black.,  346;  Matter  of  Warren, 
Davies  (Me.),  320.)  ,The  statute  cannot  be  invoked  for  the 
purpose  of  imposition.  (Byan  v.  Dox,  34  N.  Y.,  307 ;  San- 
ford  V.  Morris,  1  Trans.  App.,  250 ;  Mooney  v.  Herrick,  18 
Penn.,  128;  Soggin  v.  Heard,  2  Geo.,  426.)  This  was  a 
a  trust,  created  by  law,  and  exempt  from  the  operation  of  the 
statute.    (1  Edmonds'  Statutes,  677.) 

Gboybb,  J.  The  appellant's  counsel  insists  that  the  case 
fails  to  show  that  any  contract  in  writing  for  the  sale  of  the 
lots  in  question  to  the  defendant,  pursuant  to  his  bid,  was 
made  and  signed  by  the  vendor  and  delivered  to  the  defend- 
ant, so  as  to  give  the  latter  any  valid  claim  to  a  conveyance 


592  Levy  v.  Brush.  [May, 

Opinion  of  the  Court,  per  Qbovbe,  J. 

of  the  land,  under  the  statute  of  frauds,  upon  the  perform- 
ance of  such  contract,  and  that  for  this  reason  the  plaintiff 
failed  to  show  any  cause  of  action  against  the  defendant.  If 
the  counsel's  premises  are  correct,  his  conclusion  would  neces- 
sarily be  so,  as  it  is  clear  the  plaintiff  would  have  no  remedy 
against  the  defendant  for  the  breach  of  the  alleged  agreement 
to  share  the  lots  purchased  equally  with  him,  if  no  valid  con- 
tract for  such  purchase  was  made.  But  I  do  not  so  under- 
stand the  case  and  findings  of  fact  by  the  judge.  From  the 
latter  it  appears  that  on  the  tenth  day  of  March,  1868,  at  the 
Exchange  sales  rooms  in  the  city  of  New  York,  the  parties  to 
the  action  entered  into  and  made  the  verbal  agreement  set 
forth  in  the  complaint,  for  the  joint  purchase  of  the  real 
estate  and  premises  described  therein,  to  wit,  lots  known  as 
numbers  eighty-eight,  eighty-nine  and  ninety,  laid  out  upon 
the  map  or  diagram  referred  to  in  the  complaint ;  that  subse- 
quently, on  the  same  day,  the  parties,  at  the  said  rooms,  in 
pursuance  of  the  said  agreement,  effected  the  purchase  of  said 
real  estate  and  premises  for  the  firm,  for  the  sum  of  $59,000 ; 
that  the  plaintiff  duly  tendered  to  the  defendant  the  share 
or  pro  rata  which  the  plaintiff  was  bound  to  pay  for  and  on 
account  of  said  joint  purchase,  to  wit,  one-half  of  the  auc- 
tioneer's charges,  and  ten  per  cent  of  the  purchase-money  of 
said  premises,  according  to  the  terms  of  the  auction  sale  of 
said  premises,  and  the  plaintiff  offered  to  secure  jointly  with 
him  the  bonds  and  mortgages,  as  required  by  the  terms  of 
the  auction  sale ;  that  the  defendant  refused  to  accept  the 
said  tender,  and  refused  to  permit  the  plaintiff  to  participate 
in  the  said  joint  purchase  of  said  premises ;  that  the  defend- 
ant, under  a  modification  of  the  injunction  order  issued  in  the 
action  upon  the  complaint,  had  taken  a  conveyance  of  the 
land  in  his  own  name.  Upon  referring  to  the  complaint  in 
the  action  to  which  reference  is  made  in  the  findings,  it 
further  appears  that  it  was  a  part  of  the  verbal  agreement 
between  the  parties  that  the  defendant  should  do  the  bid- 
ding for  and  on  behalf  of  the  parties  for  the  lots  in  question  ; 
that  the  bid  should  be  taken  in  his  name ;  that  the  deed 
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sliould  be  taken  in  the  joint  names  of  the  parties  to  the  action 
as  tenants  in  common,  and  that  the  bonds  and  mortgages, 
pursuant  to  the  terms  of  sale,  should  be  executed  by  both  par- 
ties. The  reasonable  conclusion  to  be  drawn  from  these  facts, 
as  a  whole,  is  that  the  parties,  being  present  in  the  sales-room 
at  a  sale  by  auction  of  real  estate,  made  a  verbal  agreement 
to  the  effect  that  the  defendant,  in  his  own  name,  should  bid 
off  the  land  in  question,  pay  the  sums  to  the  auctioneer  and 
vendor  required  by  the  conditions  of  the  sale,  and  enter  into 
a  written  contract  for  the  purchase  of  the  land  in  pursuance 
of  his  bid  and  the  terms  of  sale,  and  that  the  lands  should  be 
conveyed  to  both  as  tenants  in  common ;  that  the  plaintiff 
should  presently  refund  to  the  defendant  the  one-half  of  the 
money  paid  by  him,  and  that  buth  parties,  upon  the  receipt 
of  the  conveyance,  should  join  in  the  bonds  and  mortgages 
required  to  be  given  ;  that  the  defendant  did  bid  off  the  lots, 
pay  the  money  required  by  the  terms  of  sale,  and  enter  into 
^  valid  contract  in  writing  for  the  purchase  of  the  lots,  in 
accordance  with  the  bid  and  terms  of  sale.  That  such  con- 
tract was  made,  appears  from  the  finding  that  the  purchase 
was  effected,  as  it  clearly  appears  that  no  conveyance  was 
taken,  and,  in  the  absence  of  both,  no  purchase,  in  a  legal 
sense,  was  effected.  That  the  defendant  paid  the  money 
required  by  nis  bid  appears  from  the  fact  that  the  plaintiff 
tendered  one-half  of  the  amount  to  him  instead  of  paying  it 
to  the  auctioneer  and  vendor.  That  the  contract  was  in  the 
defendant's  name,  appears  from  the  fact  that  the  action  is 
against  him,  to  enforce  the  plaintiff's  right  to  an  equal  share 
in  the  lots  with  him,  omitting  to  make  the  vendor  a  party, 
which  would  have  been  done  had  the  contract  been  in  the 
names  of  bothi  Indeed,  there  is  no  intimation  of  the  latter 
fact  in  the  pleadings,  testimony  or  findings  of  fact.  That  all 
that  was  done  by  the  defendant,  down  to  the  refusal  of  the 
tender,  was  in  accordance  with  the  verbal  agreement,  appears 
from  the  uncontradicted  evidence  of  the  parties  that  both 
were  present  during  the  transaction,  and  no  suggestion  was 
made  by  the  plaintiff  of  anything  wrong  connected  with  it 
Hani>— Vol.  VI.         15 
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prior  to  sach  reAiBal.  The  appellant's  counsel  further  insists 
that,  assuming  that  the  bid  was  consummated  by  a  valid 
contract  for  a  conveyance,  and  further  assuming  that  the 
verbal  contract  between  the  parties  was  valid,  an  action 
could  not  be  maintained  by  the  plaintiff  against  the 
defendant  while  the  contract  remained  executory.  In  this 
position  I  cannot  concur.  The  doctrine  is  well  settled 
in  equity  that  when  a  valid  contract  for  the  sale  and  convey- 
ance of  land  is  made,  the  purchaser  is  regarded  as  the  equi- 
table owner  of  the  land,  and  therefore  equity  wiU  enforce  the 
performance  of  any  valid  agreement  in  relation  to  the  con- 
tract evidencing  such  equitable  title.  This  brings  us  to  the 
real  question  in  the  case ;  that  is,  whether  equity  will  enforce 
a  verbal  agreement  between  parties,  by  which  one  agrees  to 
bid  off  in  his  own  name  and  enter  into  a  contract  for  the  pur- 
chase of  land,  pay  from  his  own  funds  the  necessary  amount 
for  that  purpose  for  the  joint  benefit  of  both,  the  other 
presently  reimbursing  one-half  of  the  money  so  paid.  This 
is,  I  think,  a  fair  statement  of  the  case.  The  only  other 
inference,  at  all  variant  therefrom,  would  be  that  the  agree- 
ment of  the  defendant  required  him,  after  bidding  off  the 
land,  to  take  the  contract  for  the  purchase  in  the  names  of 
both.  If  this  be  conceded  to  be  the* true  construction  of  the 
contract,  it  would  not  affect  the  principle  governing  the  case. 
It  is  insisted  by  the  counsel  for  the  respondent  that  the  agree- 
ment is  not  within  the  eighth  section  of  the  statute  of  frauds 
(2  R.  S.,  135),  for  the  reason  that  there  was  no  agreement 
for  the  sale  by  the  defendant  of  an  interest  in  the  lots  to  the 
plaintiff;  that  the  agreement  between  the  parties  was  that 
they  should  together  contract  for  the  purchase  of  the  land  for 
their  joint  benefit,  and  that  the  only  sale  contemplated  was 
not  from  one  party  to  the  other,  but  one  from  the  then  owner 
to  both  parties.  But  this  does  not  meet  the  difficulty.  If  no 
valid  contract  for  a  purchase  had  been  made,  the  plaintiff 
would  have  had  no  remedy  against  the  defendant,  although 
the  failure  to  make  such  contract  was  wholly  from  the  default 
of  the  defendant.    In  other  words,  an  action  will  not  lie  by 


I 
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one  party  against  another  for  the  breach  of  a  verbal  agree- 
ment to  nnite  with  him  in  the  purchase  of  a  designated 
piece  of  land,  the  title  to  be  taken  by  them  in  common.  No 
purchase  having  been  made,  such  an  agreement  would  come 
within  the  eighth  section,  as  no  party  can  be  charged  for  the 
breach  of  a  contract  to  purchase  lands  when  there  has  been 
no  contract  made  for  the  sale.  Had  the  defendant,  after 
making  the  agreement  with  the  plaintiff  to  bid  off  the  lots  in 
his  own  name,  refused  to  bid  at  all  thereon,  in  consequence 
of  which  the  lots  were  sold  to  another,  the  plaintiff  would 
have  had  no  remedy  against  the  defendant.  It  was  not  until 
the  defendant,  pursuant  to  the  contract,  had  bid  off  the  land 
and  made  a  valid  contract  for  the  purchase  that  the  plaintiff 
could  have  acquired  any  rights,  as  the  previous  agreement 
was  void  by  the  statute.  If  the  plaintiff  acquired  any  interest 
in  the  contract  for  the  purchase  of  the  lots  made  by  the  defend- 
ant, or  in  the  equitable  title  of  the  land  thereby  acquired,  it 
was  upon  the  ground  that  such  contract  was  obtained  pursu- 
ant to  the  agreement  of  the  parties,  and  that,  together  with 
the  equitable  title,  was  held  by  the  defendant,  under  the 
agreement,  for  the  benefit  of  both  parties.  Precisely  here 
the  plaintiff  encounters  the  sixth  section  of  the  statute,  which 
provides  that  no  estate  or  interest  in  lands,  other  than  leases 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  lands,  or  in  any  manner  relating  thereto, 
shall  hereafter  be  created,  etc.,  unless  by  act  or  operation  of 
law,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surrendering  or  declaring 
the  same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing.  This  section  precludes  the  idea  that  when  the 
defendant  secured  the  contract  for  the  purchase,  and  the  equi- 
table title  to  the  land  thereunder,  any  trust  attached  thereto 
in  fevor  of  the  plaintiff.  This  view  is  fully  sustained  by 
Srmth  V.  Bumham  (3  Sumner,  435),  where  the  authorities 
are  elaborately  reviewed  by  Judge  Story.  (2  Story's  Eq.,  § 
1201a  /  Sug.  on  Vendors,  911,  and  cases  cited.)  The  coun- 
sel for  respondent  insists  that  Smith  v.  JBumham^  and  the 
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prior  to  such  refhsal.  The  appellant'B  ooanflel  farther  insiBts 
that,  afisuining  that  the  bid  was  consummated  bj  a  valid 
contract  for  a  conyejance,  and  further  assuming  that  the 
verbal  contract  between  the  parties  was  valid,  an  action 
could  not  be  maintained  by  the  plaintiff  against  the 
defendant  while  the  contract  remained  executory.  In  this 
position  I  cannot  concur.  The  doctrine  is  well  settled 
in  equity  that  when  a  valid  contract  for  the  sale  and  convey- 
ance of  land  is  made,  the  purchaser  is  regarded  as  the  equi- 
table owner  of  the  land,  and  therefore  equity  will  enforce  the 
performance  of  any  valid  agreement  in  relation  to  the  con- 
tract evidencing  such  equitable  title.  This  brings  us  to  the 
real  question  in  the  case ;  that  is,  whether  equity  will  enforce 
a  verbal  agreement  between  parties,  by  which  one  agrees  to 
bid  off  in  his  own  name  and  enter  into  a  contract  for  the  pur- 
chase of  land,  pay  from  his  own  funds  the  necessary  amount 
for  that  purpose  for  the  joint  benefit  of  both,  the  other 
presently  reimbursing  one-half  of  the  money  so  paid.  Thi^ 
is,  I  think,  a  fair  statement  of  the  case.  The  only  other 
inference,  at  all  variant  therefrom,  would  be  that  the  agree- 
ment of  the  defendant  required  him,  after  bidding  off  the 
land,  to  take  the  contract  for  the  purchase  in  the  names  of 
both.  If  this  be  conceded  to  be  the' true  construction  of  the 
contract,  it  would  not  affect  the  principle  governing  the  case. 
It  is  insisted  by  the  counsel  for  the  respondent  that  the  agree- 
ment is  not  within  the  eighth  section  of  the  statute  of  frauds 
(2  K.  S.,  135),  for  the  reason  that  there  was  no  agreement 
for  the  sale  by  the  defendant  of  an  interest  in  the  lots  to  the 
plaintiff;  that  the  agreement  between  the  parties  was  that 
they  should  together  contract  for  the  purchase  of  the  land  for 
their  joint  benefit,  and  that  the  only  sale  contemplated  was 
not  from  one  party  to  the  other,  but  one  from  the  then  owner 
to  both  parties.  But  this  does  not  meet  the  difficulty.  If  no 
valid  contract  for  a  purchase  had  been  made,  the  plaintiff 
would  have  had  no  remedy  against  the  defendant,  although 
the  failure  to  make  such  contract  was  wholly  from  the  default 
of  the  defendant.    In  other  words,  an  action  will  not  lie  by 
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one  party  against  another  for  the  breach  of  a  verbal  agree- 
ment to  unite  with  him  in  the  purchase  of  a  designated 
piece  of  land,  the  title  to  be  taken  by  them  in  common.  Ko 
purchase  haying  been  made,  such  an  agreement  would  come 
within  the  eighth  section,  as  no  party  can  be  charged  for  the 
breach  of  a  contract  to  purchase  lands  when  there  has  been 
no  contract  made  for  the  sale.  Had  the  defendant,  after 
making  the  agreement  with  the  plaintiff  to  bid  off  the  lots  in 
his  own  name,  refidsed  to  bid  at  all  thereon,  in  consequence 
of  which  the  lots  were  sold  to  another,  the  plaintiff  would 
have  had  no  remedy  against  the  defendant.  It  was  not  until 
the  defendant,  pursuant  to  the  contract,  had  bid  off  the  land 
and  made  a  valid  contract  for  the  purchase  that  the  plaintiff 
could  have  acquired  any  rights,  as  the  previous  agreement 
was  void  by  the  statute.  If  the  plaintiff  acquired  any  interest 
in  the  contract  for  the  purchase  of  the  lots  made  by  the  defend- 
ant, or  in  the  equitable  title  of  the  land  thereby  acquired,  it 
was  upon  the  ground  that  such  contract  was  obtained  pursu- 
ant to  the  agreement  of  the  parties,  and  that,  together  with 
the  equitable  title,  was  held  by  the  defendant,  under  the 
agreement,  for  the  benefit  of  both  parties.  Precisely  here 
the  plaintiff  encounters  the  sixth  section  of  the  statute,  which 
provides  that  no  estate  or  interest  in  lands,  other  than  leases 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  lands,  or  in  any  manner  relating  thereto, 
shall  hereafter  be  created,  etc.,  unless  by  act  or  operation  of 
law,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surrendering  or  declaring 
the  same,  or  by  his  lawful  agent  thereunto  authorized  by 
writing.  This  section  precludes  the  idea  that  when  the 
defendant  secured  the  contract  for  the  purchase,  and  the  equi- 
table title  to  the  land  thereunder,  any  trust  attached  thereto 
in  favor  of  the  plaintiff.  This  view  is  fully  sustained  by 
Smith  V.  Bwmham  (3  Sumner,  435),  where  the  authorities 
are  elaborately  reviewed  by  Judge  Story.  (2  Story's  Eq.,  § 
1201a  ;  Sug.  on  Vendors,  911,  and  cases  cited.)  The  coun- 
sel for  respondent  insists  that  Smith  v.  Bumham,^  and  the 
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cases  cited  by  the  judge,  cannot  be  regarded  as  anthority  upon 
the  point  under  consideration,  for  the  reason  that  those  cases 
come  under  the  English  statute,  and  the  statutes  of  States 
diflfering  from  our  statute-  An  examination  wiU  show  that 
there  is  no  material  difference  in  respect  to  trusts  sustained 
by  verbal  agreements,  only  a  trust  in  the  defendant  in  favor 
of  the  plaintiff  cannot  be  supported  upon  sections  60  and  63 
(1  R  S.,  728),  for  the  reason  that  the  latter  paid  no  part  of 
the  consideration-money  paid  upon  the  contract.  It  was 
urged  by  the  counsel  that  an  agreement  between  partners  to 
purchase,  and  sell  lands  for  their  mutual  benefit  was  valid  by 
parol.  It  is  unnecessary  to  consider  this  question,  as  there 
was  no  partnership  between  these  parties.  The  agreement 
was  for  the  purchase  only,  the  title  to  be  taken  in  common. 
It  is  clear  that  such  an  agreement  does  not  constitute  a  part- 
nership. {Sage  v.  Shermcm,  2  Com.,  418.)  The  counsel  for 
the  respondent  insists  that  the  statute  cannot  be  invoked  as  a 
shield  to  protect  a  party  in  the  perpetration  of  a  fraud,  and 
cites  Ryan  v.  Dox  (34  N.  T.),  and  other  cases  in  support  of  his 
position.  The  position,  rightly  understood,  is  correct.  This  is 
the  basis  upon  which  the  doctrine  of  the  specific  performance  of 
verbal  contracts  for  the  purchase  of  real  estate  by  courts  of 
equity  in  cases  of  part  performance  rests.  Upon  this  princi- 
ple, where  a  party  whose  lands  were  about  to  be  sold  by  judi- 
cial sale,  has  agreed  with  another  to  loan  him  money,  and  bid 
off  and  hold  the  land  as  a  security  for  the  money,  and  the 
agreement  has  been  consummated,  the  vendor  has  been  held 
to  hold  the  title  so  acquired  as  a  mortgagee  in  equity.  Upon 
these  grounds  Myan  v.  Vox  was  decided.  But  no  case  can 
be  found  where  a  contract  has  been  taken  out  of  the  statute 
in  favor  of  a  party  who  had  no  existing  interest  in  the  pro- 
perty, who  had  done  no  act  of  part  performance,  who  had 
parted  with  nothing  under  the  contract,  simply  upon  the 
ground  that  the  other  party  was  guilty  of  a  fraud  in  refusing 
to  perform  his  verbal  agreement.  That  is  all  there  is  of  this 
case,  except  the  offer  of  performance  by  the  plaintiff.  To 
hold  that  to  be  sufiBcient,  to  take  the  case  out  of  the  statute, 
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would  repeal  it.  Care  must  be  taken  that  this  is  not  done, 
under  an  idea  that  as  the  statute  was  enacted  to  prevent  fraud, 
it  cannot  be  applied  to  cases  where  it  appears  that,  in  a  moral 
sense,  a  party  is  attempting  to  perpetrate  a  fraud.  A  party, 
in  no  legal  sense,  commits  a  fraud  by  refrising  to  perform  a 
contract  void  by  its  provisions.  He  has  not,  in  that  sense, 
made  a  contract,  and  has  a  perfect  right  both  at  law  and  in 
equity  to  refuse  performance.  But  where  the  party  seeking 
performance  has  partly  performed,  or  has,  as  in  the  case 
of  Syan  V.  DoXy  parted  with  valuable  property  upon  the 
faith  of  the  contract,  the  case  is  different.  In  such  cases, 
equity  will  not  permit  a  party  to  retain  property  obtained  on 
the  faith  of  a  verbal  contract,  to  consummate  a  fraud  by 
retaining  the  property  and  refusing  to  perform  the  contract. 
The  judgment  appealed  from  must  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  the  event. 
All  concurring,  judgment  reversed. 


James  M.  Smtth,  Bespondent,  v.  Jacob  Duohasdt,  A'ppellant. 

Parties  engaged  in  a  particular  trade,  resolved  to  take  measores  to  test  in 
the  coarts  the  yalidity  of  a  statute  affecting  their  business,  and  all  signed 
the  following  paper :  **  We,  the  undersigned,  hereby  agree  to  pay  our 
share  of  costs,  equaUy  divided,  for  the  purpose  of  engaging  counsel  and 
to  bring  our  cases  before  the  courts.'* — Heldj  that  the  instrument  gave  no 
authority  to  any  number  of  the  subscribers,  less  than  all  of  them,  to  take 
any  action  under  it,  and  that  the  delivery  of  this  paper  to  the  plaintiff,  a 
counselor-at-law,  by  a  portion  of  the  signers,  calling  themselves  a  com- 
mittee, with  a  request  that  he  act  as  counsel  for  all  at  a  fixed  rate,  gave 
to  the  plaintiff  no  right  of  action  against  any  of  the  other  signers. 

(Argued  May  18th ;  decided  May  SOth,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  the  judg- 
ment of  the  Special  Term  in  favor  of  the  plaintiff,  against 
the  defendant,  for  $250. 
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The  plaintiff  sued  to  recover  for  services  rendered  as  coun- 
sel. The  following  instrument  was  put  in  evidence  by  the 
plaintiff:  "We,  the  undersigned,  hereby  agree  to  pay  our 
share  of  costs,  equally  divided,  for  the  purpose  of  engaging 
counsel  and  to  bring  our  cases  before  the  courts,  in  reference 
to  the  action  of  the  board  of  health  in  reference  to  the  remo- 
val of  our  legitimate  business  by  the  15th  of  June,  1867.'* 
This  instrument  was  signed  by  the  defendant  and  fifteen 
others.  The  signers  were  butchers  in  -New  York,  and 
desired  to  have  suits  brought  to  test  the  validity  of  the 
Metropolitan  health  act  as  to  the  removal  of  their  places  of 
business.  Two  or  more  of  the  subscribers  (Shuster  and 
another),  called  upon  the  plaintiff,  calling  themselves  a  com- 
mittee for  the  others,  and  requested  him  to  commence 
actions,  which  he  did.  Injunctions  were  obtained  in  sixteen 
suits ;  $4,000  was  agreed  to  be  paid  in  case  these  injunctions 
were  obtained.  No  evidence  was  given  of  the  appointment 
of  a  committee,  with  the  consent  of  the  defendant.  Payment 
was  demanded  from  defendant  and  refused. 

David  JUoAdamj  for  appellant 

So/mud  Homd^  for  the  respondent,  cited  Barnes  v.  Ferine  (2 
Kern.,  18);  jRef.Ohurehv.Brovm {17 How.^  287);  MoAtU^T. 
Bellinger  (20  John.,  89);  JSiohmondville  Seminan/y.  jRobin- 
eon  (34  N.  Y.,  879) ;  Trustees  of  Baptist  Ghv/rch  v.  Robinson 
(21  N.  Y.,  234) ;  Dodge  v.  Gardner  (31 N.  Y.,  244) ;  Merrick 
V.  French  (2  Gray,  420) ;  Bryant  v.  Qoodrow  (5  Pick.,  228) ; 
Farrvngton  Academy  v.  AUen  (14  Mass.,  172). 

Andrews,  J.  The  writing,  signed  by  the  defendant  and 
others,  was  not  a  contract  with  the  plaintiff,  nor  was  it  an  open 
authority  to  him  or  to  any  otherpersonsto  take  legal  proceed- 
ings in  behalf  of  those  executing  it.  The  language  of  the 
instrument  implies  that  the  person  signing  it  had  a  oommon 
interest  in  the  action  of  the  board  of  health,  and  a  common 
right  to  be  maintained  in  opposition  to  it.    But  it  does  not 
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import  that  they  were  jointly  interested  in  conducting  the 
bnsiness  to  which  the  action  of  the  board  related. 

The  agreement  was  the  several  undertaking  by  the  sab- 
seribers  to  contribute  to  a  common  fund  to  maintain,  by  liti- 
gation, a  general  right  asserted  by  them,  upon  which  their 
separate  interests  depended. 

The  paper  conferred  no  apparent  authority  on  any  one  of 
the  signers  to  bind  the  others  by  an  agreement  with  counsel. 
Each  of  the  subscribers  had  equal  authority  with  the  others, 
f^d  also  were  entitled  to  be  consulted  in  the  selection  of 
counsel,  and  as  to  the  extent  of  the  liability  to  be  incurred  in 
the  proposed  litigation. 

The  defendant  was  not  bound  by  the  act  of  Shuster  and 
others  in  engaging  counsel  and  fixing  his  compensation,  unless 
he  authorized  or  ratified  it. 

There  is  no  direct  proof  that  such  authority  was  given. 
The  plaintiff  testifies  that  he  was  employed  by  two  or  three 
of  the  persons  who  signed  the  agreement  to  commence  actions 
to  establish  the  right  claimed  by  the  defendant  and  others. 
He  had  no  communication  with  the  defendant,  but  he  speaks 
of  the  persons  who  employed  him  as  having  acted  for  the 
defendant,  and  as  the  committee  appointed  by  the  butchers. 

It  appears,  however,  by  his  subsequent  testimony,  that  all 
the  knowledge  he  had  that  a  conmiittee  had  been  appointed 
to  engage  counsel  was  derived  from  the  statement  of  the  per- 
sons who  employed  him.  This  was  mere  hearsay,  and  before 
the  defendant  could  be  bound  by  their  declarations  or  acts,  the 
fact  of  their  agency  must  have  been  established.  There  is  no 
proof  that,  in  fact,  any  committee  was  appointed  by  the 
subscribers  for  any  purpose. 

The  general  statement  of  the  plaintiff  that  the  committee 
who  employed  him  acted  for  the  defendant,  if  unchallenged, 
might  have  justified  the  finding  that  they  acted  by  authority 
of  the  defendant.  It  would  be  assumed  upon  the  statement, 
if  no  question  had  been  raised. 

But  the  defendant,  on  his  motion  for  nonsuit,  and  at  the 
dose  of  the  case,  insisted  that  no  appointment  of  a  committee 


I 
I 


600  TuBNBULL  V.  Mabun.  [May, 

Opinion  of  the  Court,  i)er  Allbn,  J. 

to  act  for  him  had  been  shown ;  and  if  the  plaintiff  designed 
to  rest  his  case  upon  that  feet,  he  was  then  called  upon  to  fur- 
nish competent  evidence  to  sustain  it.  This  evidence  was 
not  given. 

The  court  directed  a  verdict  upon  the  assumption  that  it 
was  proved,  by  uncontradicted  evidence,  that  the  employ- 
ment of  the  plaintiff  by  the  assumed  committee  was  author- 
ized by  the  defendant. 

There  was  no  competent  proof  that  such  authority  existed, 
and  the  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concurring,  judgment  reversed. 


Alexander  Tttbnbull  et  al.,  Bespondents,  v.  John  T. 

Mabtin,  Appellant. 

The  judgment  upon  an  award  under  the  statute  can  only  be  reviewed  in 
this  court  by  writ  of  error;  an  appeal  will  be  dismissed. 

(Argued  May  18th;  decided  May  80th,  1871.) 

Appeal  from  a  judgment  upon  an  award  entered  in  the 
Common  Pleas  of  the  city  of  New  York,  pursuant  to  a  sub- 
mission and  the  statute  regulating  arbitrations,  for  $74,318.96, 
and  also  from  the  orders  of  the  court  directing  the  entering 
of  the  judgment  and  refusing  to  vacate  the  award. 

A.  J.  Vdnderpoely  for  the  appellant. 

Samud  Hcmdj  for  the  respondent. 

Allen,  J.  The  remedy  of  the  appe  lant  for  any  supposed 
errors  of  the  court  below  in  refusing  to  vacate  the  award  and 
ordering  judgment  thereon,  was  by  writ  of  error,  not  by 
appeal. 

Proceedings  under  the  Revised  Statutes  relating  to  arbitror 
tions  are  expressly  excluded  from  the  operations  of  the  Code 
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and  the  remedies  given  by  it.  (Code,  47,  §  1.)  The  point 
has  been  adjudicated  by  this  conrt  in  several  cases,  two  of 
which  are  reported,  and  the  question  is  no  longer  an  open 
question.  {Isaacs  v.  Beth,  Hamedrash  Soc,^  19  N.  Y.,  584 ; 
Freentan  v.  KendaU^  41  id.,  518.)  The  judgment  upon  an 
award  under  the  statute  can  only  be  reviewed  in  this  court  by 
writ  of  error.    The  appeal  must  be  dismissed  with  costs. 

All  concurring, 

Appeal  dismissed. 


1 


Jahes    Bbidgeb,    Bespondent,    v.    Hbnby    B.    Piebson, 

Appellant. 

A  deed  with  coveDants  for  quiet  enjoyment  contained  the  following  clause : 
**  Reserving  always  a  right  of  way,  as  now  used,  on  the  west  side  of  the 
above  described  premises,  for  cattle  and  carriages,  from  the  public  high- 
way to  the  piece  of  land  now  owned  by  R'* — Hdd^  that,  although 
strictly  a  resemation  in  a  deed  is  ineffectual  to  create  a  right  in  any  per- 
son not  a  party  thereto,  yet  there  being,  in  fact,  a  right  of  way  existing, 
at  the  time  of  the  grant  in  R,  such  clause  must  be  construed  as  an  excep- 
Uan  from  the  property  conveyed ;  and  that  the  grantor  was  not  liable 
to  the  grantee  as  for  a  breach  of  his  covenant. 

Where  the  language  used  is  susceptible  of  more  than  one  interpretation, 
courts  wiU  look  at  the  suiTounding  circumstances  existing  when  the  con- 
tract was  entered  into,  the  situation  of  the  parties  and  of  the  subject- 
matter  of  the  instrument.  To  this  extent,  extraneous  evidence  is  admis- 
sible to  aid  in  the  construction  of  written  contracts. 

^Argued  May  23d;  decided  May  80th,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court,  in  the  seventh  judicial  district,  aflSrm- 
ing  the  judgment  of  the  Special  Term,  entered  upon  the 
report  of  a  referee  in  favor  of  the  plaintiff. 

In  April,  1849,  the  defendant  conveyed  to  the  plaintiff,  by 
deed,  fifty-four  acres  of  land,  "  reserving,  always,  a  right  of 
way,  as  now  used,  on  the  west  side  of  the  above  described 
premises,  for  cattle  and  carriages,  from  the  public  highway 

Hand  —  Vol.  VL  76 
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to  tlie  piece  of  land  now  owned  by  Samuel  B.  BeeyeB,  lying 
north  of  and  adjoining  the  premises  herein  conveyed."  There 
was  a  covenant  for  quiet  enjoyment.  Subsequently,  the 
defendant  executed  to  the  plaintiff  a  quitclaim  deed  of  the 
same  premises,  containing  no  reservation  of  the  right  of  way. 
The  consideration  of  this  deed  was  five  dollars.  In  I860,  Beeves 
brought  an  action  against  the  plaintiff  to  recover  the  use  of 
the  private  way  claimed  to  be  owned  by  him,  alleging  that  it 
had  been  obstructed  by  the  plaintiff.  Eeeves  claimed  to  own 
the  way  by  prescription.  Due  notice  was  given  to  the 
defendant  requiring  him  to  defend  the  action.  Beeves 
established,  by  judgment,  the  right  of  way  in  question,  and 
recovered  damages  and  costs.  This  action  was  brought  to 
recover  for  the  costs  and  damages  incurred  by  the  plaintiff  in 
defending  such  suit,  after  notice. 

Henry  R,  Selden^  for  the  appellant,  cited  Moore  v.  Jackson 
(4  Wend.,  69) ;  Sheppard's  Touchstone,  86 ;  French  v.  Car- 
han^t  (1  N.  T.,  96,  102) ;  Wright  v.  Kemrp  (3  T.  E.,  473) ; 
Jackson  v.  Topping  ( 1  Wend.,  396,  897) ;  Jackson  v.  Myers 
(3  John.,  388,  395);  NasK  v.  T(mne  (5  Wall.,  699);  Broom's 
Leg.  Max.,  298 ;  Co.  Litt.,  143 ;  Thomas'  ed.  of  Coke.  voL  2, 
412 ;  Doe  v.  Locke  (2  Ad.  &  Ellis,  724) ;  Vwyrhees  v.  PreA. 
Chv/tch  (19  Barb.,  108, 109) ;  Clanrickard's  Case,  Hob.,  277,  b. ; 
DaHing  v.  Bogers  (22  Wend.,  489) ;  Dutxns  v.  Ray  (35  K. 
T.,  166). 

S.  K.  WiUio/mSj  for  the  respondent.  In  this  case  an  ease- 
ment  was  reserved  to  the  grantor  only.  {Eornbeck  v.  West- 
brooky  9  John.,  73.)  A  reservation  to  a  stranger  is  void. 
{Moore  v.  JEarl  of  Plymouth^  3  Bam.  &  Aid. ;  Ives  v,  Van 
Aukeny  34  Barb.,  566 ;  Oraig  v.  Wellsy  1  Kem.,  832.)  On 
the  question  of  breach  of  covenant.  {Barlow  v*  ThomaSy  15 
Pick.,  66 ;  2  Mass.,  79  ;  Rawle  on  Gov.  for  Title,  226.)  The 
deed  might  be  introduced  in  evidence.  {Fimntain  v.  PeUeSy 
88  N.  T.,  184 ;  Merritt  v.  Seaman-y  6  Barb.,  830-)  On  the 
question  of  exceptions  taken.    {Stone  v.  W.  T.  Oo,y  38  If.  Y., 
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240  ;  Wheeler  v.  BiUmgs,  38  ^.  T.,  263 ;  31  Barb.,  171 ;  2 
Trans.  App^  298 ;  33  N.  T.,  83 ;  2  Seld.,  233 ;  1  Kem.,  416 ; 
5  Denio.,  218.) 

Gboteb,  J,  The  plaintiff  having  given  notice  of  the  action 
brought  by  Beeves  against  him  to  establish  his  right  of  way  over 
the  land  embraced  in  his  deed,  and  requested  him  to  assume 
the  defence  thereto,  the  judgment  recovered  therein,  estab- 
lishing such  right  of  way  in  Beeves,  was  conclusive  evidence 
against  the  defendant  of  the  existence  of  such  right.  {^Mmer 
V.  Glark^  15  Wend.,  425.)  The  recovery  of  this  right  by  the 
judgment  in  that  action  and  enforcing  its  enjoyment  by 
Beeves  pursuant  to  the  same  was  such  an  eviction  as  to  con- 
stitute a  breach  of  the  covenant  for  quiet  onjoynicut  con- 
tained in  the  deed,  if  the  covenant  by  its  true  construction 
embraced  such  right.  This  is  conceded  by  the  counsel  for  the 
appellant.  The  real  question  in  the  case  is  whether  the 
covenant  was  against  this  right  of  way  in  Beeves.  The  deed 
describes  the  land  intended  to  be  conveyed  by  metes  and 
bounds,  succeeding  which  is  the  following  clause,  '^  reserving 
always  a  right  of  way  as  now  used  on  the  west  side  of  the 
above  described  premises  for  cattle  and  carriage,  from  the 
public  highway  to  the  piece  of  land  now  owned  by  Samuel  B. 
Beeves,  lying  north  of  and  adjoining  the  premises  herein  con- 
veyed." Beeves  not  being  a  party  to  this  deed,  could  not 
acquire  any  right  of  way  or  other  interest  in  the  land  by  vir- 
tue of  any  reservation  or  exception  contained  in  it.  (Shep. 
Touch.,  78  ;  Rombeck  v.  WesBbrook^  9  Johns.,  73 ;  Oraig  v. 
WdU^  1  Eern.,  323.)  But  Beeves .  did  not  claim  this  right 
under  the  deed.  The  record  shows  that  he  established  his 
right  by  an  adverse  user  for  more  than  twenty  years  prior  to 
the  giving  of  the  deed  by  the  defendant  to  the  plaintiff.  The 
question  is  whether  the  clause  above  referred  to  excluded  such 
right  from  the  operation  of  the  covenant.  If  it  can  be  con- 
strued as  a  technical  reservation  only,  it  clearly  did  not.  A 
reservation  is  never  of  any  part  of  the  estate  itself  but  of 
something  issuing  out  of  it  or  some  right  to  be  exercised  by  the 


604  Bridgeb  V,  PiSBSON.  [May, 

Opinion  of  the  Court,  per  Gboyeb,  J. 

grantor  in  relation  to  the  estate.  {Craig  v.  Wells ,  supra,  and 
authorities  cited.)  But  a  deed  must  be  so  construed  as  to  give 
effect  to  the  intent  and  design  of  the  parties,  manifested  by  the 
language  used.  (Shepherd's  Touchstone,  86 ;  French  v.  Car- 
Kart,  1  N.  T.,  96.)  This  is  enjoined  by  statute.  (1  R.  S.,  748, 
§  2.)  That  section  provides  that  in  the  construction  of 
every  instrument  creating  or  conveying  or  authorizing  the 
creation  or  conveyance  of  any  estate  or  interest  in  lands, 
it  shall  be  the  duty  of  courts  of  justice  to  carry  into 
effect  the  intent  of  the  parties,  so  far  as  such  intent 
can  be  collected  from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law.  It  follows,  that  if  it  appears  that  it 
was  the  intention  of  the  parties  to  exclude  the  right  of  way 
of  Reeves  over  the  land  from  the  operation  of  the  covenant, 
that  it  is  the  duty  of  the  court  to  give  effect  to  such  intent. 
In  French  v.  Ca/rhart  (1  Comst.,  96),  Jewbtt,  Ch.  J.,  says : 
"  Too  much  regard  is  not  to  be  had  to  the  proper  and  exact 
signification  of  words  and  sentences,  so  as  to  prevent  the 
simple  intention*  of  the  parties  from  taking  effect.  And 
whenever  the  language  used  is  susceptible  of  more  than  one 
interpretation  the  courts  will  look  at  the  surrounding  circum- 
stances existing  when  the  contract  was  entered  into ;  the 
situation  of  the  parties  and  of  the  subject-matter  of  the 
instrument.  To  this  extent,  at  least,  the  well  settled  rule  is 
that  extraneous  evidence  is  admissible  to  aid  in  the  construc- 
tion of  written  contracts."  (See  authorities  cited  at  page  102.) 
Applying  these  rules  to  the  present  case,  we  find  that,  at  the 
time  of  the  conveyance.  Reeves  was  entitled  to  a  right  of  way 
over  the  west  side  of  the  land  proposed  to  be  conveyed,  from 
the  highway  to  his  farm,  for  carriages,  cattle,  etc. ;  that  he 
had  had  the  actual  use  of  such  way  for  a  long  time  previous 
thereto,  during  most  of  which  time  the  strip  over  which  the 
right  of  way  existed  had  been  fenced  as  a  lane.  These  facts 
were  known  to  the  parties,  and  even  if  not  known  to  the 
plaintiff,  the  language  of  the  clause  under  consideration  could 
scarcely  have  failed  to  convey  to  him  fiill  knowledge  of  the 
facts.    It  was  a  reservation  of  a  right  of  way  as  now  used 
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for  cattle  and  carriages,  from  the  public  highway  to  the  piece 
of  land  now  owned  by  Samuel  B.  Keeves,  lying  north  of  and 
adjoining  the  premises  conveyed.  The  plaintiff,  from  this, 
must  have  understood  that  such  right  of  way  was  appurte- 
nant to  the  land  then  owned  by  Reeves,  and  that  it  would 
pass  as  such  to  a  purchaser  of  the  land  under  a  conveyance. 
This  being  so,  he  could  not  have  understood  that  the  defend- 
ant designed  to  reserve  to  himself  a  right  of  way  as  then 
used,  but  that  he  designed  to  except  the  right  of  way  appurte- 
nant to  the  farm  of  Reeves  from  the  operation  of  the  con- 
veyance, and  to  convey  the  fee  to  the  plaintiff  subject  thereto. 
Otherwise,  why  any  reference  to  the  farm  of  Reeves  ?  Why 
not  a  simple  reservation  of  the  right  over  the  west  side  of  the 
lands  conveyed,  without  reference  to  the  purpose  for  which  its 
use  was  desired,  to  reach  the  farm  of  Reeves  ?  The  defendant, 
if  only  desirous  of  retaining  for  himself  a  right  of  way  in 
ftiture,  would  hardly  refer  to  its  then  use  as  a  right  of  way. 
He  owned  the  fee,  and  consequently,  as  such  owner,  had  a 
right  of  way  over  any  and  eveiy  part  of  it  for  any  and  every 
purpose.  If,  as  suggested  by  the  plaintiff's  counsel,  the 
plaintiff  owned  land  north  of  Reeves'  land,  and  that  the  right 
was  reserved  for  his  accommodation  in  respect  to  such  land, 
why  was  not  that  land  referred  to  in  the  reservation  instead 
of  the  land  of  Reeves?  The  extrinsic  facts  clearly  show  that 
it  was  the  right  of  way  appurtenant  to  the  land  of  the  latter, 
which  was  designed  to  be  excepted  from  the  deed.  We  have 
seen  that  such  intention  cannot  be  made  effectual  by  constru- 
ing the  clause  as  a  reservation,  but  that  it  may  be  by  regard- 
ing it  as  an  exception,  and  thus  making  the  fee  conveyed  sub- 
ject to  this  right  of  way.  So  conveying  the  fee  would  be  con- 
sistent with  the  rules  of  law.  It  is  the  duty  of  the  court  so 
to  construe  the  clause.  By  so  doing,  the  intention  of  the 
parties  will  be  effected.  The  judgment  appealed  from  must 
be  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  agreeing.  ^ 

Judgment  reversed. 
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belonged  to  the  insurers,  or  having  once  been  held  by  them  on  commis- 
sion, had  been  fully  sold  and  technically  delivered,  the  title  and  the  right 
of  possession  changed,  but  the  articles  not  yet  actually  removed  from  the 
place  of  storage. 

The  law  does  not  forbid  that  a  policy  should  be  so  framed  as  that  the  insu- 
rance shall  be  inseparably  attached  to  the  property  intended  to  be  cov- 
ered, so  that  successive  owners,  during  the  continuance  of  the  risk,  shall 
become,  in  turn,  the  parties  really  insured. 

Agents,  commission  merchants,  or  others,  having  the  custody  of  and  bemg 
responsible  for  property,  may  insure  in  their  own  names,  and  recover  of 
the  insurer  not  only  a  sum  equal  to  their  own  interest  in  the  property, 
by  reason  of  any  lien  for  advances  or  charges,  but  the  full  amount 
named  in  the  policy,  up  to  the  value  of  the  property. 

A  person  may  insure  in  his  own  name  the  property  of  another  for  thel)ene- 
fit  of  the  owner,  without  his  previous  authority ;  and  such  insurance 
will  inure  to  the  party  intended  to  be  protected,  if  adopted  py  him,  even 
after  loss  has  occurred.  It  must  be  shown  that  insurance  of  the 
owner  was  the  intention  of  the  person  effecting  the  insurance,  when  the 
contract  was  made,  but  such  intention  need  not  have  fastened,  at  the  time 
of  entering  into  the  contract,  upon  the  very  person  who,  when  the  con- 
tract matures,  seeks  to  take  the  benefit  of  it    Folobb,  J. 

Accordingly,  where  A,  the  owner  of  property,  effected  an  insurance  upon 
it,  the  policy  containing  this  clause,  **  sold,  but  not  delivered,"  and  subse- 
quently sold  it  to  B,  holding  it  for  him  without  charge,  and  it  was 
burned, — ffeldy  that  the  risk  followed  the  property,  and  that  an  action 
was  maintainable  by  A  for  the  value  of  the  policy,  in  trust  for  B. 

(Argued  May  26th ;  decided  June  6th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  affirming  the 
judgment  of  the  New  York  circuit  in  favor  of  the  plaintiff. 

The  plaintiffs  were  commission  merchants,  and  brokers  in 
petroleum  and  its  products.  They  also  bought  and  sold  on  their 
own  account.  To  cover  all  their  interests  and  those  which 
they  represented,  they  took  such  policies  of  insurance  as  were 
adapted  to  the  various  exigencies  of  their  business,  and  the 
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neceflflities  of  the  peraons  with  whom  thej  dealt.  A  part  of 
their  bnaineas  was  to  Bell  petroleum  for  export,  and  it  was  an 
advantage  to  them  in  their  business  to  have  the  property 
covered  by  insurance  during  the  brief  time  between  the  sale 
of  it  and  its  removal  from  the  bonded  warehouse  to  the  ves- 
sel. This  saved  a  new  insurance,  which  would  be  needed 
only  for  a  few  days.  On  the  13th  day  of  September,  1865, 
the  plaintiffs  obtained  in  New  York  city  eleven  policies  of 
insurance  with  as  many  different  companies,  in  the  aggregate 
$30,000.  The  written  part  of  the  policy  was  as  follows: 
^'Do  insure  Warring,  King  &  Co.  against  loss  or  damage 
by  fire  to  the  amount  of  |3,000  on  refined  carbon  oil  and 
packages  containing  the  same,  their  own,  or  held  in  trust  on 
commission,  or  sold,  h^t  not  removed,  contained  in  bonded 
warehouse."  »  *  ♦  Subsequently  part  of  the  property 
was  sold.  The  purchasers  of  the  oil  were  informed  by  the 
plaintiffs  that  the  property  was  covered  by  insurance  until 
removed.  No  independent  insurance  was  effected  upon  it. 
On  the  8th  day  of  October,  1865,  there  was  a  total  loss  by 
fire,  the  amount  of  property  destroyed  amounting  to  nearly 
the  foU  face  of  the  policies.  All  the  companies,  with  the 
exception  of  the  defendant  and  one  other,  paid  their  propor- 
tion of  the  loss.  The  plaintiff  sue  for  themselves  in  their 
own  right,  as  well  as  on  account  of  petroleum  sold  to  different 
parties  and  paid  for,  but  not  removed,  and  which  was 
destroyed  at  the  time  of  the  fire.  This  latter  formed  a  large 
proportion  of  the  loss.  An  exception  as  to  admission  of  testi- 
mony is  sufficiently  stated  in  the  opinion. 

WAeder  H.  Peckkam^  for  the  appellants. 

F.  F.  Ma/rhury^  for  the  respondents,  on  the  question  of  con- 
struction of  policy.  {Pindar  v.  Fings  Cormiy  Ins,  Go.^  36  N. 
Y.,  650 ;  a  stronger  case  than  Stilwdl  v.  Staples^  19  N.  Y.,  401 ; 
see  also  Herkimer  v.  Rice,  27  N.  Y.,  180 ;  Rolker  v.  Oreat 
Western  Ins,  Ci>.,  3  Keyes,  17.)  Property  may  be  insured 
for  the  benefit  of  another  not  named  in  the  policy.  {Herki- 
mer V.  Rice,  27  N.  Y.,  179 ;  StihoeU  v.  Staples,  19  N.  Y\, 
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403 ;  Zee  v.  Addt^  37  N.  T.,  86 ;  Watson  v.  The  Mbna/rGh 
J*",  and  Z.  Ttw.  Co.,  5  Ell,  &  Black.,  870.)  As  to  construction 
of  section  113  of  the  Code.  (  Walsh  v.  Wash'n  Ins.  Go.,  32  N. 
T.,  427 ;  Siter  v.  Morse,  13  Penn.,  220  ;  OoodaU  v.  N.  E.  M. 
amd  F.  Ins.  Co.,  5  Foster,  169,  186 ;  Rogers  v.  The  Traders^ 
Ins.  Co.,  6  Paige,  596.)  At  the  common-law,  even  if  the 
contract  was  with  persons  having  no  interest  at  all,  a  contract 
of  assurance  was  good.  {Dolby  v.  ITie  India  and  London  Life 
Ins.  Co.,  15  Com.  B.,  365,  E.  C.  L.  R,  vol.  80 ;  Waters  v. 
Monarch  F.  and  L.  Ins.  Co.,  5  Ellis  &  Black.,  875,  879.) 

Folgee,  J.  Though  there  was  a  time,  after  the  making  of 
the  policy,  at  which  the  property  was  covered  by  it,  and  the 
plaintiffs  were  insured  by  it,  it  must  be  conceded  that  when 
the  property  was  destroyed  by  fire,  the  plaintiffs  had  no  such 
interest  in  it,  as  that  they  suffered  any  immediate  pecaniary 
loss.  The  proof  is,  that  they  had  sold  the  oil  and  received 
their  pay.  The  proof  also  is,  that  the  oil  was  on  store  in  a 
United  States  bonded  warehouse,  and  that,  by  the  delivery 
of  invoices  and  ganger's  certificates  to  vendees  of  the  plain- 
tiffs, there  had  been  a  complete  delivery  of  the  property  to 
the  vendees,  according  to  the  custom  of  the  trade.  Nothing 
more  was  to  be  done  to  it  by  the  vendors  to  enable  the  ven- 
dees to  remove  it.  But  the  place  of  storage  had  not  been 
changed.  It  remained  on  store,  where  it  had  been  deposited 
by  the  plaintiffs,  without  expense  to  the  vendees.  It  was 
also  testified  (under  the  defendant's  objection),  that  the  plain- 
tiffs, according  to  custom  in  Philadelphia,  retained  the  pos- 
session of  it.  It  is  evident,  that  the  plaintiflfe  had  no  pro- 
perty in  the  oil,  nor  any  lien  upon  it  for  purchase-money,  or 
any  charges  of  any  kind.  But  they  did  have  the  possession 
of  it  by  the  consent  of  vendees,  and  thus  the  right  to  posses- 
sion as  against  all  the  world  but  the  vendees. 

Under  this  state  of  the  facts,  it  is  to  be  determined  whether 
the  contract  of  insurance  may  be  so  construed,  either  from  its 
language,  or  from  the  surrounding  circumstances,  as  that  it 
can  be  determined  that  the  defendants  meant  to  continue  the 
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risk  taken  upon  this  oil  after  it  was  sold  and  delivered  by  the 
plaintiffs;  and,  also,  whether  they  meant  to  insure  the 
pecuniary  interest  in  it  of  any  other  persons  than  the 
plaintiffs. 

We  have  but  little  difficulty  in  holding  from  the  peculiar 
phraseology  of  the  policy,  that  something  other  was  meant 
than  property,  of  which  a  contract  of  sale  had  been  made, 
but  of  which  no  delivery  had  yet  taken  place.     "  Sold  but 
not  delivered,"  is  a  phrase  common  with  insurance  men,  and 
has  an  ascertained  and  definite  meaning.    It  applies  to  pro- 
perty of  which  a  contract  of  sale  has  been  made,  but  of 
which  the  ownership  has  not  been  changed  by  a  delivery  in 
pursuance  of  the  contract.     "Sold  but  not  removed,"   is 
another,  and  we  deem  a  newer  form  to  express  something  else. 
We  judge  that  it  was  meant  to  cover  that  which  had  been 
sold,  and  of  which  a  legal,  binding  delivery  had  been  made, 
the  ownership  and  right  of  control  of  which  had  passed,  but 
which  had  not  been  in  fact  removed,  of  which  ho  change  of 
place  indicated  a  change  of  ownership  and  possession.    It  is 
easy  to  be  seen,  that  it  might  be  an  advantage  and  a  con- 
venience to  the  plaintiffs  to  have  a  policy  which  would  thus 
cover  property,  once  theirs  for  sale,  but  after  that  sold  and 
delivered  and  paid  for.     In  the  great  rapidity,  number  and 
value  of  the  transactions  in  such  a  commodity,  in  such  a  mar- 
ket, such  an  insurance  would  much  facilitate  the  business  of 
both  parties,  increasing  that  of  the  vendors  and  making  safe 
that  of  the  vendees.     If  the  plaintiflEs  had  a  shifting  policy, 
which  would  change  with  their  daily  transactions  in  the  pro- 
perty, and  cover  it  to-day  as  in  the  ownership  of  the  plaintiffs, 
the  next  day  as  that  held  by  them  in  trust  or  on  commission, 
and  the  next  as  that  of  some  complete  vendee,  who  had  not 
yet  had  the  time  or  the  occasion  to  remove  it,  much  time, 
trouble,  care  and  expense  would  be  saved  to  customers,  and 
thus  would  arise  a  persuasive  inducement  for  dealers  to 
become  the  vendees  of  these  plaintiffs.     Thus  it  is  to  be  seen 
that  the  adoption  of  this  phraseology,  novel,  and  taking  in 
property  not  theretofore  or  without  it  covered  by  the  terms 
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of  a  policy^  had  a  purpose  on  the  part  of  the  assured,  one 
which  was  voluntarily  and  intelligently  acceded  to  by  the 
insurer.  For  though  the  use  of  it  increased  in  some  degree 
the  burden  upon  the  company,  it  could  not  have  been  by  the 
company  inserted  in  the  policy  aimlessly,  or  without  compre- 
hension of  its  meaning.  I  do  not,  from  the  whole  written 
description  of  the  property  to  be  covered  by  the  policy,  doubt 
that  such  was  its  meaning.  It  comes  to  this  by  natural  steps. 
The  risk  is  taken  ^^on  refined  carbon  oil."  Fi/rsty  ^^  their 
own ;  i,  e,y  that  which  the  plaintiffs,  during  the  term,  held  as 
their  own  property,  owned  and  possessed  by  them.  Second, 
"  held  in  trust ;"  i,  ^.,  that  of  which  they  had  the  care  and 
custody,  intrusted  to  them  as  representatives  of  others,  and 
fbr  which  they  are  responsible  to  the  owner  (JStdUwdl  v.  Sta- 
ples, 19  N.  T.,  401) ;  and  in  this  term  may  be  included  that 
which  they  had  sold  but  not  delivered.  Third,  "  held  on 
conamission ;"  i.  e.,  that  which  they  held,  coming  into  or  con- 
tinning  in  their  care  and  cnstody  for  the  purpose  and  with 
the  duty  of  sale.  Fov/rih,  that  which  was  "  sold  but  not 
removed,"  an  additional  phrase,  not  to  be  supposed  a  repeti- 
tion of  the  meaning  of  the  others,  but  to  have  been  used  as  an 
addition  to  their  meaning,  taking  in  that  which,  once  having 
been  their  own,  or  once  having  been  held  by  them  on  com- 
mission, had  been  ftdly  sold  and  technically  delivered ;  the 
title  and  the  right  of  possession  changed,  but  not  yet  removed 
from  that  place  of  storage.  The  phraseology  comprehends 
all  this,  and  goes  naturally  and  r^ularly,  as  expressive  of  a 
well-formed  intention  to  comprehend  all,  and  to  affix  the 
indemnity  of  the  contract  to  the  property  in  whatsoever  of 
these  conditions  it  should  be,  and  throughout  them  all.  And, 
provided  that  there  is  some  one  in  fact  beneficially  interested 
in  the  policy  as  an  assured,  there  is  nothing  contrary  to  the 
policy  of  the  law  in  intending  and  effecting  such  an  insurance, 
and  it  may  be  upheld.  For  here  is  an  actual  subject  of  a 
risk,  and  the  proviso  being  met,  there  is  a  person  who  has  an 
interest  in  the  subject,  and  is  hixnself  affected  by  the  risk. 
We  have,  then,  here,  a  policy  which  did,  in  its  inception,  by 
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its  tenns,  cover  this  particular  property,  and  did  designedly 
cover  it.  And  we  have  a  policy,  by  which  it  was  meant  by 
insurer  and  insured  that  the  risk  taken  should  cover  and 
adhere  to  the  same  property,  after  it  had  left  the  ownership 
of  the  persons  designated  by  name  in  it ;  by  which,  neces- 
sarily, it  was  also  meant  to  follow  and  to  cover  that  property 
in  the  ownership  of  the  vendee  of  the  original  owner  named 
in  the  policy.  It  is  not  forbidden  by  the  law  that  a  policy 
should  be  so  framed  as  that  the  insurance  shall  be  inseparably 
attached  to  the  property  meant  to  be  covered,  so  that  suc- 
cessive owners,  during  the  continuance  of  the  risks,  shall 
become,  in  turn,  the  parties  really  insured.  (2  Duer  on  Ins., 
49,  Lecture  9,  §  31.) 

But  it  remains  to  be  seen  whether  this  contract  of  insurance 
could  be  made  or  continued  in  the  name  of  the  plaintiffs  for 
the  benefit  of  their  vendees  not  especially  desifi:nated.  It  is  laid 
down  in  broad  terme  that  one  may,  in  his  own  name,  insure  the 
property  of  another  for  the  benefit  of  the  owner  without  his 
previous  authority  or  sanction,  and  that  it  will  inure  to  the 
benefit  of  the  owner  upon  a  subsequent  adoption  of  it,  even 
after  a  loss  has  occurred.  (AngeU  on  Ins.,  §  79,  cited  and 
approved  by  Dbnio,  Oh.  J. ;  Herkimer  v.  Ricey  27  N.  Y., 
163-81.) 

In  the  edition  of  Angell  which  is  before  me  (Boston,  1844), 
the  authorities  cited  to  sustain  this  proposition  disclose  some 
relation  existing  between  the  person  who  effected  the  insu- 
rance and  was  named  in  the  policy,  and  the  property  insured, 
either  as  the  agent  for  the  owner  or  as  the  occupant  of  the 
property,  or  as  having  the  care,  possession  and  control  of  it, 
as  bailee.  Agents,  commission  merchants  or  others,  having 
the  custody  of,  and  being  responsible  for,  property,  may 
insure  in  their  own  names;  and  they  may,  in  their  own 
names,  recover  of  the  insurer  not  only  a  sum  equal  to  their 
own  interest  in  the  property  by  reason  of  any  lien  for 
advances  or  charges,  but  the  full  amount  named  in  the  policy 
up  to  the  value  of  the  property.  In  all  such  cases,  the  right 
to  insure  and  the  right  to  recover  seem  to  be  founded  upon 
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the  relation  above  adverted  to.  (See  De  Forrest  v.  FuUon 
Ins.  Go.j  1  Hall  Sup.  Ct.  Rep.,  84 ;  StUlweU  v.  Staples^  19 
N.  Y.,  401 ;  Siter  v.  MoUs,  1  Harris  Penn.  St.  R,  218.) 

The  right  is  put  upon  the  fact,  that  having  the  possession 
of  the  property  exclusive  as  to  all  but  the  owner,  to  whom 
they  are  responsible,  they  have  the  right  to  protect  from  loss, 
so  that  it  or  its  value  may  be  rendered  to  the  owner  when  he 
calls  for  his  own.  Now  there  did  in  this  case  exist  a  relation 
between  the  plaintiffs  and  the  property  and  its  owner. 
Although  it  had  been  sold  and  paid  for,  and,  in  legal  contem< 
plation,  delivered,  its  place  of  storage  had  not  been  changed. 
For  the  purpose  of  saving  expense  in  storage,  for  the  purpose 
also,  it  may  be  inferred  from  all  the  circumstances,  of  saving 
expense  of  a  new  insurance,  it  was  left  in  the  same  warehouse, 
and  by  the  custom  of  the  trade,  as  is  said,  in  the  possession 
still  of  the  plaintiffs.  Thus  was  established  that  relation, 
which  enabled  the  plaintiffs  to  prolong  the  defendant's  risk 
upon  the  property.  And  although  the  vendees  of  the  plain- 
tiffs, the  owners  of  the  property,  are  not  by  name  or  peculiar 
mention  designated  in  the  policy,  there  are  terms  there,  which 
have  been  held  to  bring  within  such  a  contract  persons  not 
named  in  it,  but  yet  interested  in  the  property  insured,  which 
may  be  done.  (Phillips  on  Ins.,-1  vol.,  p.  19Y,  §  382 ;  p.  202, 
§  388.)  The  phrases  describing  property  "  as  held  in  trust,'' 
or  "  on  commission,"  and  kindred  terms,  in  a  policy  to  an 
agent,  factor  or  the  like,  have  been  held  as  giving  to  the  owner 
of  the  property  a  right  to  take  the  place  of  the  insured,  to 
adopt  the  contract,  and  to  enforce  it  in  his  own  name  or  that 
of  his  agent.  {Lee  v.  Adsit,  svpra;  StUlweU  v.  Staples^ 
supra.)  Some  cases  go  farther  than  this,  and  hold  that  one 
may  insure  in  his  own  name  the  property  of  another  for  the 
benefit  of  the  owner,  without  his  previous  sanction  or 
authority,  and  that  it  will  enure  to  the  party  intended  to 
be  protected  upon  his  subsequent  adoption,  even  after 
a  loss  has  occurred.  {Miltenberger  v.  Beaoom^  9  Barr. 
[Penn.  St.  R.],  198.)  Of  course,  it  must  be  made  to 
appear  that   the  owner  was  in  the  intention  of  the   per- 
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son  eflfecting  the  insnrance  when  the  contract  was  made. 
(1  Phillips  on  Ins.,  p.  198,  §  383.)  Such  intention  need, 
not  have  &8tened  at  the  time  of  entering  into  the  con- 
tract npon  the  very  person,  who,  when  the  contract  matures, 
seeks  to  take  the  benefit  of  it.  Otherwise  policies  to  com- 
mission merchants,  warehousemen,  factors  and  persons  in  the 
position  of  these  plaintifis,  in  which  are  clauses  of  this  general 
nature,  would  be  of  little  avail.  For,  obviously,  it  cannot  be 
foreseen  who  will,  in  the  course  of  the  term  of  the  policy, 
come  into  such  relations  with  them.  And  it  is  to  be  assmned 
that  every  one  was  in  the  intention  of  the  insurer,  who  subse- 
quently with  design  takes  such  relations  to  him  as  brings  him 
within  the  clauses  of  the  policy.  The  intention  must  have 
been  to  effect  insurance  for  any  person  and  all  persons  who 
during  the  running  of  the  policy,  should  have  goods  within 
its  description  of  property  insured. 

And  such  intention,  we  hold,  appears  from  the  phraseology 
of  this  policy.  Bunker  Brothers  were  vendees  of  the  plain- 
tiffs, of  property  "sold  but  not  removed."  One  of  that  firm 
was  a  witness  upon  the  trial  of  the  case.  Nothing  shows 
that  they  repudiate  the  contract  made  or  continued  for  their 
benefit.  And  though  the  action  is  in  the  name  of  the  persons 
named  in  the  policy,  their  recovery  will  be  in  trust  for  Bunker 
Brothers.    {Stilwell  v.  Staples,  supra.) 

Section  113  of  the  Code  declares  that  the  term  "  trustee  of 
an  express  trust,''  as  therein  used,  shall  include  a  person  with 
whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of 
another,  and  permits  an  action  on  the  contract  to  be  brought 
in  the  name  of  the  trustee.  So  this  action  is  properly  brought 
in  that  respect. 

The  exception  to  the  admission  of  testimony  was  not  well 
taken.  The  objection  was  to  the  question  put,  and  this  caljed 
for  no  more  than  the  agreement  of  the  plaintiffs  and  their  ven- 
dees as  to  storage.  It  was  not  improper  or  immaterial  to  show 
that  they  made  it  a  part  of  their  bargain  that  the  oil  should 
remain  where  it  was,  in  the  warehouse,  without  charge  for 
storage,  and  that  it  remained  in  the  possession  of  the  plaintiffs. 
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It  was  part  of  the  whole  arrangement  between  the  plain- 
tiffs and  their  customer^,  by  which  when  oil  was  sold  but  not 
removed,  it  remained  free  from  eicpense  for  storage,  and  covered 
by  the  prior  policy  of  insurance.  It  could  not,  of  course, 
force  upon  the  defendants  any  contract  different  from  the  one 
which  they  made  with  the  plaintiffs ;  but  it  W3S  material  to  fiid 
in  showing  with  what  purpose  the  peculiar  phraseology  of 
this  policy  was  adopted.  It  was  not  in  contradiction  or  expla- 
nation of,  or  addition  to,  a  written  contract.  It  was  proof  of 
a  fact  which  eidsted  after  the  sale  and  delivery,  that  though 
the  sale  and  delivery  were  in  legal  contemplation  coniplete, 
the  subject  of  the  sale  remained  in  the  vendor's  possession,  in 
accordance  with  a  custom  of  the  trade  in  that  city.  The  judg- 
ment of  the  court  below  must  be  affirmed,  witii  costs  to  the 
respondent. 

All  agree,  except  Pbokham,  J.,  who  does  not  sit. 

Judgment  affirmed. 


Fbedebiok   a.    Yenni,    Appellant,    v.    John    MoSajuo^ 

Bespondent. 

S.  was  the  owner  and  in  possession  of  a  quantity  of  petroleum  at  his  &o- 
tory.  His  superintendent  signed  and  delivered  to  him  the  foUowing 
receipt :  "  Beceiyf^d  on  storage  for  account  of  B.,  600  barrels  petroleum, 
crude  and  refined,  contained  in  tanks,  and  700  barrels  to  hold  the  same, 
deliverable  to  his  order  on*  payment  of  the  charges  named  therein,  in 
accordance  with  the  marginal  note  below.    Storage,  per  montii. 

Labor,  ." 

No  oil  was  set  apart  as  covered  or  described  by  this  receipt.  This  instru- 
ment S.  transferred,  by  indorsement  to  B.,  for  full  value,  as  collateral 
security  .to  a  loan,  the  property  all  the  while  remaining  at  the  factory. 
Subsequently,  a  levy  was  made  b^  the  defendant,  as  sheriff,  under  an 
execution  against  S.,  upon  it.  After  the  levy  8.,  with  the  consent  of  B., 
sold  and  delivered  a  part  of  the  goods  to  the  plaintiff,  who  knew  noth- 
ing of  the  receipt  or  its  transfer,  but  supposed  he  was  buying  of  S. 
They  were  retaken  from  him  by  the  defendant — Beld^  in  an  action 
against  him  therefor,  that  such  receipt  was  not  a  warehouse  receipt 
under  the  statute  (Laws  of  1858,  chap.  826),  and  the  plaintiff  could  not 
recover. 
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Between  S.  and  Ms  saperintendent,  the  indtrtiment  was  a  nullity.  Ab 
between  S.  and  B.,  it  was  in  the  nature  of  a  chattel  mortgage,  and  that 
being  unrecorded,  and  the  possession  remaining  in  B.,  it  was  Yoid  as 
against  creditors,  and  the  levy  made  afterward  was  good.    Gboykr  J. 

(Aigoed  May  19th;  decided  June  6th,  1871.) 

Appeal  from  the  judgment  of  the  G-eneral  Term  of  the 
Supreme  Court,  in  the  second  judicial  district,  affirming  the 
judgment  of  the  Special  Term  in  favor  of  defendant. 

This  action  was  brought  to  recover  123  barrels  of  petroleum 
oil  taken  by  the  defendant.  The  answer  sets  up  that  the  oil 
was  the  property  of  one  Stokes,  and  had  been  taken  by  the 
defendant,  as  sheriff  of  £ings  county,  on  execution,  to  satisfy 
two  judgments,  recovered  by  the  Oneida  County  Bank  against 
Stokes.  On  the  6th  of  December,  1866,  Stokes,  the  judg- 
ment debtor,  was  the  owner  of  and  carried  on  an  oil  refinery 
in  Brooklyn.  W.  H.  Chapman  was  his  superintendent.  On 
the  6th  of  December,  the  following  receipt  was  signed  by 
him  and  delivered  to  Stokes. 

"  STEKLma  Oil  Works,  ) 
"  Gbsenpoint,  Bbookly^,  Dec.  6,  1866.  f 

^^Heceived  on  storage,  for  account'  of  Edward  S.  Stokes, 
600  barrels  petroleum,  emie  and  refinedj  contained  in  tanks, 
and  700  barrels  to  hold  the  same ;  deliverable  to  his  order  on 
payment  of  the  charges  named  thereon,  in  accordance  with 
the  marginal  note  hereto. 

"Storage,  per  month.    Labor, 

"WM.  H.  CHAPMAN, 

"  Siiperintendent 

The  receipt  was  not  for  any  designated  or  separate  parcel 
of  oil,  but  was  intended  to  cover  oil,  crude,  refined,  or  in  pro- 
cess .of  refining  in  the  works,  and  empty  barrels  to  hold  it. 
On  the  16th  of  December,  the  Ocean  Bank  loaned  Stokes 
$5,000,  and  received  his  note  therefor,  and,  as  collateral 
security,  took  the  receipt  above  set  out  indorsed  by  him. 
There  was  no  chan^  of  possession  of  the  oil ;  none  of  it  was 
set  apart  to  answer  the  call  of  this  receipt ;  and  no  one,  on 
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behalf  of  the  bank,  ever  saw  the  oil.  The  execution,  against 
Stokes,  was  delivered  to  the  defendant  on  the  22d  day  of 
December,  and  on  the  same  day,  a  deputy  went  to  the  works 
and  levied  on  all  the  oil,  barrels,  etc.,  in  the  works,  in  the 
manner  stated  in  the  opinion.  Stokes  was  authorized 
by  the  bank  to  sell  the  oil  covered  by  the  receipt,  on 
account  of  the  bank.  On  the  8th  of  January,  1867, 
Stokes  sold  to  the  plaintiff  150  barrels  of  oil.  The  oil 
was  delivered  from  the  works  to  a  lighter,  and  paid  for  on 
delivery.  Immediately  after  the  oil  was  received  by  the  plain- 
tiff in  New  York,  the  sheriff  reclaimed  and  took  possession 
of  the  123  barrels,  by  virtue  of  the  execution  and  levy.  The 
plaintiff  knew  nothing  of  the  receipt,  but  dealt  with  Stokes  as 
owner. 

Joshua  M.  Yam,  Cotty  for  the  appellant,  cited  Laws  of  1830, 
chap.  179,  p.  203,  §  3 ;  Laws  of  1858,  chap.  326,  p.  532,  §§ 
3,  6 ;  Gihson  v.  Stevens  (8  How.  U.  S.,  384,  399  to  400) ; 
Cartwrighi  v.  WUdenning  (24  N.  Y.,  521);  Sturtevcmt  v. 
Orser  (24  N.  Y.,  538);  Dowa  v.  Oreme\^  N.  Y.,  638); 
Bonita  v.  Mosquera  (2  Bosw.,  401,  445). 

Francis  Kerncm^  for  the  respondent.  On  the  question  of 
the  levy.  {Barker^  Sheriffs  v.  Binningery  14  N.  Y.,  270,  277, 
278 ;  Green  v.  Burke,  23  Wend.,  490, 493 ;  Barker  v.  MiOerj 
6  John.,  195;  DUlenback  v.  Jerome,  7  Cowen,  294,  297; 
DezeU  v.  OdeU,  3  Hill,  215.)  The  Ocean  Bank  had  no  valid 
title  to  the  property  as  against  the  judgment  and  execution. 
{Gardiner  v.  Sugdam,  3  Seld.,  357,  362 ;  White  v.  Wilkes,  5 
Taunt,  167 ;  S.  C,  1  Eng.  Com.  Law,  98  ;  Austin  v.  Cra/oen, 
4  Taunt.,  643  ;  Field  v.  Moore,  Hill  &  Denio,  418 ;  Rapdye 
V.  Mackie,  6  Cow.,  250;  Wilkes  Y.Ferris,  5  John.,  335,  344; 

2  Kent's  Com.,  500.)  To  render  a  refusal  to  charge  as 
requested  error,  the  request  must  be  in  such  form  that  the 
court  is  bound  to  charge  the  same  without  qualification. 
{Carpenter  v.  StiUweU,  11  N.  Y.,  61,  79 ;  Doughty  v.  Sope, 

3  Denio,  594,  599 ;  S.  C.  Affd.,  1  Seld.,  79 ;  see,  also,  Win- 
cheH  V.  Hoicks,  18  N.  Y.,  558,  565,  and  cases  cited.) 
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GkoveRj  J.  There  was  a  valid  levy  of  the  execution  made 
upon  the  oil  in  question.  There  was  nothing  for  the  jury  to 
pass  upon  in  respect  to  that.  The  proof  was  undisputed  that 
the  deputy  sheriff,  after  receiving  the  execution,  proceeded 
with  it  to  the  oil  works,  where  the  oil  was  in  plain  view  and 
subject  to  his  control,  and  there  openly,  in,  presence  of  the 
persons  having  the  care  of  it,  asserted  that  he  levied  the  exe- 
cution thereon,  and  forbade  its  removal,  and  that  he  subse- 
quently made  an  inventory  thereof.  These  acts  were  sufficient 
to  constitute  a  levy.  {Barker  v.  Benninger,  14  N.  Y.,  270.) 
The  testimony  of  the  elder  Stokes  did  not  show  an  abandon- 
ment of  this  levy.  It  was  not,  therefore,  necessary  to  submit 
the  question  whether  his  was  the  true  version  of  what  occurred 
in  the  interview  between  him  and  the  under  sheriff,  or 
whether  the  testimony  of  the  officer  in  respect  thereto  was 
true,  to  the  jury.  Whatever  title  Stokes,  the  execution 
debtor,  had  to  the  oil,  was  subject  to  the  lien  of  the  execution, 
and  so  continued  on  the  8th  of  January  thereafter,  when  he, 
through  a  broker,  contracted  to  sell  the  same  to  the  plain- 
tiffs, and  on  the  14th  of  January,  when  he  delivered  the  same 
pursuant  to  such  contract,  and  received  payment  from  the 
plaintiffs  therefor.  Stokes  testified  that  he  was  authorized 
to  make  this  sale  to  the  plaintiffs  by  the  president  of  the 
Ocean  Bank.  If,  therefore,  the  bank  had  title  to  the  oil  as 
against  the  execution,  the  plaintiff,  by  his  purchase  from 
Stokes,  acquired  this  title,  and  the  judge  erred  in  directing  a 
verdict  for  the  defendant.  The  question  to  be  determined  is 
whether  the  bank  had  such  title.  It  was  agreed  by  the  par- 
ties upon  the  trial,  that  Stokes  was  the  owner  of  the  oil  prior  to 
the  6th  of  December,  1866.  It  was  proved  that  for  some  time 
prior  thereto  he  was  the  owner  of  a  building  and  machinery 
in  Brooklyn  adapted  to  the  business  of  refining  oil,  and  that 
he  had  been  for  some  time  engaged  in  carrying  on  that  busi- 
ness in  the  building ;  that  Wm.  H.  Chapman  was  employed 
by  him  to  superintend  such  business ;  that  the  oil  in  question, 
together  with  other  oil,  had  been  purchased  by  Stokes  for  the 
purposes  of  the  business,  and  was  then  in  tanks  in  said  build- 
Hand  —Vol.  VL        78 
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ing,  and  that  he  had  barrds  in  a  shop  for  the  pnrpoae  of 
barreling  the  same  when  refined.  On  the  6th  of  December 
Stokes  directed  Chapman  to  make  the  following  receipt, 
which  he  accordingly  made  and  delivered  to  Stokes: 

"Stkeling  Oil  Wobkb,  Gbeenpoint,  ) 

December  6th,  1866.      f 

"Received  on  storage,  for  account  of  Edward  B.  Stokes, 

600  barrels  petroleum,  crude  and  refined,  contained  in  tanks, 

and  700  barrels    to  hold  the  same  deliverable  to  his  order  on 

payment  of  the  charges  named  therein,  in  accordance  with 

the  marginal  note  hereto.    Storage,         per  month.    Labor, 

"(Signed)  WM.  H.  CHAPMAN, 

"  Superintendent.^^ 
Stokes  wishing  to  make  a  loan  of  the  Ocean  Bank,  pro- 
oared  a  discount  of  his  note  for  $5,000  by  the  bank,  and  to 
secure  the  payment  thereof  at  the  same  time  indorsed  his 
name  upon  this  receipt  and  delivered  the  same  to  the  bank, 
by  which  it  was  retained  until  after  the  sale  of  the  oil  to  the 
plaintiffl  Of  this  receipt  the  plaintifF  knew  nothing,  nor  did 
he  know  of  any  claim  of  the  bank  to  the  oil  at  the  time  of  the 
purchase  and  delivery  of  the  same  to  him.  This  latter  &ct 
will  not  prejudice  the  title  of  the  plaintiff*,  if,  as  clahned  by 
his  counsel,  the  bank  acquired  title  to  the  oil,  vaUd  as  against 
the  execution  by  the  indorsement  and  delivery  of  the  receipt 
to  it.  This  claim  is  attempted  to  be  sustained  upon  the 
ground  that  the  instrument  was'  a  warehouse  receipt,  within 
the  meaning  of  section  6,  chap.  326,  Laws  of  1858.  That 
section,  among  other  things,  provides  that  warehouse  receipts 
given  for  any  goods,  etc.,  stored  or  deposited  with  any  ware- 
houseman, wharfinger,  or  other  person,  may  be  transferred 
by  indorsement  thereof,  and  any  person  to  whom  the  same 
may  be  so  transferred  shall  be  deemed  and  taken  to  be  the 
owner  of  the  goods,  etc.,  therein  specified,  so  far  as  to  give 
validity  to  any  pledge,  lien  or  transfer  made  or  created  by 
such  person  or  persons.  The  first  inquiry  is  whether  the 
instrument  in  question  was  a  warehouse  receipt  within  the 
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meaning  of  the  above  section.  Before  examining  this  ques- 
tion, it  is  proper  to  notice  that  !p]dward  S.  Stokes  testified 
that  in  the  month  of  December  prior  to  receiving  the  receipt 
from  Chapman,  he  conveyed  the  oil  works  to  his  mother.  It 
is  urged  by  the  counsel  for  the  defendant  that  this  changed 
the  previous  relations  existing  between  Stokes  and  Chapman; 
that  the  latter  thereafter  ceased  to  be  the  employee  of  the 
former,  and  must  be  regarded  as  the  agent  of  his  grantee. 
The  answer  to  this  is,  that  there  was  no  change  of  possession 
or  change  in  the  business;  that  Stokes  continued  in  pos- 
session of  the  property,  and  to  carry  on  the  business  the 
same  after  as  before  the  conveyance  until  after  the  sale 
to  the  plaintiff.  The  conveyance  was,  therefore,  immaterial. 
It  is  obvious  thaf,  as  between  Stokes  and  Chapman,  the 
receipt  was  a  mere  nullity.  It  in  no  respect  changed 
the  possession  of  the  oil  or  the  rights  and  liability  of 
either  in  respect  thereto.  The  possession  continued  in  Stokes, 
and  all  the  duties  of  Chapman  in  regard  to  it  were  those  of  a 
mere  servant.  It  is  equally  dear,  that  the  plaintiff  acquired 
no  title  by  their  purchase  through  the  receipt  held  by  the 
bank,  unless  the  latter  was  the  owner  free  from  the  lien  of 
the  execution,  although  the  bank  authorized  the  sale,  for  the 
reason  that  the  plaintiffs  knew  nothing  of  the  receipt,  or  of 
any  claim  of  the  bank  at  the  time  of  the  purchase,  but 
bought  of  Stokes,  as  owner,  in  ignorance  of  any  other  title. 
Had  their  purchase  been  made  of  the  bank,  upon  the  faith  of 
its  ownership  by  virtue  of  the  receipt  indorsed  to  it  by  Stokes, 
their  position  might  have  been  different.  It  is  only  purchases 
80  made  or  liens  so  acquired  that  come  within  the  letter  or 
intention  of  the  statute.  The  design  was  to  protect  parties 
dealing  with  the  holder  of  the  receipt  upon  the  belief  of  his 
ownership  founded  thereon,  although,  in  fact,  he  might  not  be 
the  owner  of  the  property,  and  have  no  power  or  authority  to 
encumber  it.  The  plamtiffs  do  not,  therefore,  bring  their  case 
within  the  section  under  consideration,  and  cannot  derive  any 
benefit  therefrom.  The  inquiry  is,  did  the  bank  acquire  an 
absolute  title  to  the  property  by  the  indorsement  of  the 
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receipt  to  it  by  Stokes,  so  that  it  was  not  thereafter  liable  to 
be  levied  upon  and  sold  upon  an  execution  against  him.  To 
show  that  it  did,  the  counsel  relies  upon  section  3  (4  Statutes 
at  Large,  461),  of  the  act  for  the  amendment  of  the  law  relar 
tive  to  principals,  factors  or  agents.  But  that  section  has  no 
application  to  the  case.  Stokes  was  the  owner  of  the  pro- 
perty. He  was  in  no  sense  the  factor  or  agent  of  any  other 
person  who  was  the  owner.  The  only  purpose  of  that  section 
was  to  protect  parties  dealing  in  good  faith  in  regard  to 
property  with  agents  and  factors  of  owners  who  had  intrusted 
such  agents  with  the  possession  of  the  property  or  the  instru- 
ments showing  the  apparent  title  in  them,  who  had  sold  or 
encumbered  the  property  in  violation  of  ^  their  duty  to  their 
principals.  It  is  not  any  other  owner  of  the  property  claim- 
ing it  as  against  the  bank,  upon  the  ground  that  Stokes  had 
disposed  of  it  in  violation  of  the  instructions  of  such  owner. 
Were  that  the  case,  the  section  under  consideration  would 
constitute  a  perfect  defence.  But  this  is  the  case  of  a  judg- 
ment creditor  of  Stokes  pursuing  the  property  by  execution, 
and  it  is  incumbent  upon  the  plaintiffs  to  show  that  the 
bank  had  acquired  such  a  title  as  to  exempt  it  from  levy 
thereon.  There  is  no  doubt  but  that  Stokes  intended 
to  confer  some  title  to  the  property  by  indorsing  and 
delivering  the  receipt  to  it ;  and  the  bank,  by  accepting  it, 
intended  to  acquire  an  interest  in  the  property.  Although 
the  mode  adopted  was  informal,  it  was,  I  think,  effectual 
to  accomplish  the  object  of  the  parties.  A  transfer  of 
a  warehouse  receipt  by  indorsement,  with  intent  to  trans- 
fer the  title  to  the  property  specified  therein,  is  effectnal 
under  the  law  merchant,  independent  of  the  statute, 
to  transfer  the  title.  {Gibson  v.  Stevens j  8  Howard's  U.  S. 
Reports.)  Had  Stokes,  therefore,  indorsed  and  delivered  the 
receipt  to  the  bank  in  good  faith,  upon  an  absolute  sale  of 
the  property  to  the  bank,  I  am  not  prepared  to  say  that  the 
bank  would  not  thereby  have  acquired  the  title,  although  the 
receipt  was  a  mere  fiction  between  Stokes  and  Chapman. 
Both  of  the  latter  would  have  been  estopped  from  denying 
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that  the  receipt  was  based  upon  a  real  transaction.  This 
estoppel  would  have  been  equally  effectual  against  all  claim- 
iug  under  Stokes  upon  a  title  subsequently  acquired.  The 
title  having  passed  from  him  to  the  bank,  he  could  not  divest 
such  title,  and  could  not,  therefore,  transfer  any  to  another 
person.  But  Stokes  transferred  the  receipt,  and,  therefore, 
the  title  to  the  property,  as  a  mere  security  for  the  pay- 
ment  of  hiB  note.  It  was,  therefore,  a  mere  mortgage  Jecn- 
rity.  Section  1  (4  Statutes  at  Large,  435),  provides  that 
every  mortgage  or  conveyance  intended  to  operate  as  a  mort- 
gage of  goods  and  chattels,  thereafter  made,  which  shall  not 
be  accompanied  by  an  immediate  delivery,  etc.,  shall  be  abso- 
lutely void  as  against  the  creditors  of  the  mortgagor,  unless 
filed  as  required  by  the  act.  There  was  no  compliance,  in 
this  respect,  with  the  act  It  has  before  been  remarked,  that 
the  receipt  was  a  mere  fiction ;  that  Stokes  continued  in  the 
possession  of  the  property  until  the  levy  was  made.  To  make 
a  mortgage  given  by  him  thereon  a  valid  security  against  his 
creditors,  he  must  either  be  divested  of  the  possession,  or  the 
mortgage  must  be  filed  as  required  by  the  act.  The  making 
of  a  fictitious  paper,  showing  an  apparent  change  of  posses- 
sion, when  none  in  fact  is  made,  is  not  a  compliance  with  the 
statute,  but,  if  held  effectual,  would  work  a  complete  evasion. 
It  may  be  said  that,  if  this  be  correct,  there  will  be  no  safety 
in  acquiring  title  to  property  as  a  security,  by  the  indorsement 
of  a  genuine  warehouse  receipt.  The  answer  to  this  is,  that 
when  such,  a  receipt  is  given,  the  owner  parts  with  the  pos- 
session by  delivering  the  property  to  the  warehouseman  as 
his  bailee.  Upon  taking  the  receipt,  it  becomes  the  duty 
of  the  bailee,  under  the  statute,  to  retain  possession  until 
the  receipt  is  returned,  or  its  non-production  satisfactorily 
accounted  for.  Upon  the  indorsement  and  delivery  of  the 
receipt  to  a  third  person  as  a  security,  the  title  and  right  of 
possession  passes  to  the  transferree,  and  the  warehouseman 
at  once,  without  any  notice,  becomes  bailee  of  the  latter. 
{Oihson  V.  SteveTis,  supra.)  This  works  all  the  delivery  and 
change  of  possession  of  which  the  subject  of  the  transfer  is 
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capable,  and  is  a  compliance  with  the  statute  in  that  respect* 
and  the  transaction  therefore  valid. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  agree  to  the  result  on  the  ground  that  the  paper  writing 
signed  by  the  superintendent  of  Stokes  was  not  a  warehouse 
receipt,  under  the  act.    Folges,  J.,  did  not  sit. 

Judgment  affirmed. 


BoBDEN  H.  Mills  and  another,  Eespondents,  v.  Thb  Miohigav 
Cbntbal  Bailboad  OoMPAirr,  Appellants. 

Where  goods  are  received  by  a  carrier  for  transportation,  marked  for  a 
destination  beyond  the  terminus  of  snch  carrier's  route,  the  notice  to  the 
next  carrier  of  their  aniyal  and  readiness  for  deliyery  need  not  be 
actually  brought  home  to  the  knowledge  of  such  next  carrier;  but  where 
the  uniform  custom  of  doing  business  between  them  was  for  the  first 
carrier  to  deposit  such  notice  in  a  special  box  in  its  own  depot,  to  which 
the  next  carrier  had  constant  access  and  was  accustomed  to  look  for 
notices,  such  deposit  is  sufficient    (Folgbb,  J.) 

But,  in  addition  to  the  giving  of  notice  of  aniyal  to  the  carrier  next  in  the 
line,  a  reasonable  time  must  elapse  for  him  to  take  away,  and  on  his 
neglect  to  do  so,  a  storage  must  be  made,  or  some  act,  indicating  a 
renunciation  of  the  relation  of  carrier,  be  done  by  the  first  carrier,  to 
relieve  him  from  a  common  canier^s  liability.  Ajod  where  the  first  cai^ 
rier  was  a  railroad  company,  and  tbe  next  a  propeUer  line  on  the  great 
lakes,  and  it  was  the  custom  to  ship  the  goods  by  the  first  vessel  of  the 
line  that  could  take  them  alter  their  anival  at  the  railroad  terminus. — 
Mdd,  that  the  reasonable  time,  which  must  elapse  after  notice,  did  not 
expire  imtO  a  vessel  which,  in  the  ordinary  course  of  business,  coiild 
receive  the  goods^  had  fidled  to  do  so. 

The  provisions  of  the  charter  of  the  Michigan  Central  Railroad  with 
reference  to  storage  at  its  depots,  and  exemption  from  liability,  except 
as  warehousemen, — ffeldy  not  to  affect  their  liability  as  an  intermediate 
carrier  in  such  a  case: 

(Argued  April  27th,  and  decided  May  80th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Oonrt,  in  the  third  judicial  district,  aflBrming  the 
judgment  of  the  Special  Term  in  favor  of  the  plaintijBF. 
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This  action  was  brought  to  recover  the  yalue  of  298  bags 
of  wheat,  which  were  shipped  on  the  defendant's  road  at 
Kalamazoo,  Michigan,  on  the  16th  of  October,  1865,  to  go  to 
Detroit  by  rail,  and  thence  to  Buffalo,  N.  Y.,  by  propell»8 
on  the  li&es,  thence  to  Albany,  N.  T.,  by  the  New  York 
Central  railroad.  The  bags  were  consigned  to  Mills  & 
McMartin,  Albany,  N.  Y.,  by  lake  and  rail,  but  no  way  bills 
or'shipping  receipts  were  delivered  to  the  plaintiff's  agent  at 
£alamazoo.  The  property  duly  arrived  at  Detroit,  one  car 
load  on  the  17th  and  the  other  on  the  18th  of  October,  where  it 
was  destroyed  by  fire,  which  bnmed  the  freight  warehouses  of 
the  defendant  on  the  evening  of  the  last  mentioned  day.  The 
defendanf  was  accustomed  to  ship  goods  marked  like  these 
("  by  lake  and  rail")  by  the  New  York  Central  propeller  line, 
running  to  Bufialo,  and  by  the  first  vessel  that  could  take 
them,  after  their  arrival  at  Detroit.  It  was  the  established 
usage  that  the  agents  of  the  several  lines  on  the  lake  should 
receive  notice  of  the  arrival  of  goods  consigned  to  go  forward 
by  their  respective  lines,  by  notices  deposited  in  boxes  desig- 
nated for  them,  at  the  freight  office  of  the  defendant  at 
Detroit.  These  notices  were  made  out  on  the  arrival  of  the 
goods.  The  practice  was  uniform  and  fidly  recognized  by  all 
the  agents.  The  notice  in  this  case  was  duly  made  and 
deposited.  The  property  was  ready  to  go  forward  on  the 
day  it  was  burned,  but  no  boat  was  ready  to  take  it. 

The  charter  of  the  defendant  was  also  introduced  by  it  in  evi- 
dence. Section  16  provides :  ^'  The  said  company  may  charge 
and  collect  a  reasonable  sum  for  storage  upon  all  property  which 
shall  have  been  transported  by  them  upon  delivery  thereof  at 
any  of  their  depots,  and  which  shall  have  remained  at  any  of 
their  depots  more  than  four  days.  Provided^  that,  elsewhere 
than  at  their  Detroit  depot  the  consignee  shall  have  been  noti- 
fied, if  known,  either  personally  or  by  notice  left  at  his  place 
of  business  or  residence,  or  by  notice  sent  by  mail,  of  the 
receipt  of  such  property,  at  least  four  days  before  any  storage 
shall  be  charged,  and  at  the  Detroit  depot  such  notice  shall 
be  given  twenty-four  hours  (Sundays  excepted)  before  any 
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storage  shall  be  charged ;  but  such  storage  may  be  charged 
after  the  expiration  of  said  twenty-four  hours  upon  goods  not 
taken  away.  Provided,  that  in  all  cases,  the  said  company 
shaU  he  responsible  for  goods  on  deposit  in  amy  of  their 
depots  awaiting  delivery,  as  wa/rehovsemen,  and  not  as  cam- 
mon  carriersP  The  defendants  also  gave  in  evidence  as  a 
construction  of  this  proviso,  the  report  of  Kale  v.  Michigan 
Central  R.  R.  Co.  (6  Mich.,  243.) 

Amasa  J.  Parker,  for  the  appellant.  On  the  meaning  of 
"  delivery  and  awaiting  delivery."  (Edwards  on  Bail.,  528, 630 ; 
Oarside  v.  The  Trent  Na/o,  Co.,  4  Term.  R.,  581.)  On  the  ques- 
tion of  notice  and  liability,  McDonald  v.  West.  R.  R.  Cor.  (34 
N.  Y.,  497,  500) ;  Van  Santvoord  v.  St  John  (6  Hill,  157) ; 
Thomas  v.  B.  and  P.  R.  R.  (10  Met.,  472);  Norway  Co.  v. 
£.  and  M.  R.  R.  (1  Gray,  263) ;  Go(M  v.  Ghapin  (20  N.  T., 
259);  Hempstead  v.  N.  T.  C.  R.  R.  (28  Barb.,  485) ;  Fisk  v. 
Newton  (1  Denio,  45) ;  Angel  on  Carriers,  §  75 ;  Story  on 
Bail.,  §  449  ;  Redfield  on  Railways,  254,  §  8 ;  Pierce  on  R.  R. 
Law,  435,  et  seq.;  27  Vermont,  110 ;  32  K  H.,  523 ;  22  Conn., 
1.  The  contract  having  been  made  in  Michigan,  and  to  be 
performed  there,  must  be  governed  by  the  law  of  that  State. 
(2  Kent's  Com.,  454,  458 ;  Story  on  Con.  of  Laws,  §  76,  etc ;  - 
Waldron  v.  Ritchvngs,  9  Abb.,  N.  S.,  368 ;  Pen.  and  Or. 
Steamship  Co.  v.  Shand,  3  Moore  P.  C,  272.) 

Samuel  Hand  and  MaMhew  Hale,  for  the  respondent.  On 
the  question  of  liability,  McDonald  v.  W.  R.  R.  Cor.  (34 
N.  Y.,  497) ;  Ladue  v.  OHffith  (25  K  Y.,  364) ;  MiOer  v. 
Steam  Nav.  Co.  (6  Seld.,  431) ;  Goold  v.  Ch<ipin  (20  N.  Y., 
259) ;  Blwfnenthal  v.  Brainerd  (38  Vermont,  413) ;  Moses  v. 
B.  R.  R.  (32  N.  H.,  623) ;  Morris  R.  R.  v.  Ayres  (5  Dutch. 
[K  J.],  393) ;  Brentnaa  v.  S.  R.  R.  Co.  (32  Vermont,  665) ; 
American  Co.  v.  Baldwin  (26  111.,  504) ;  Wood  v.  Crocker 
(18  Wis.,  345) ;  Angle  v.  Miss.  R.  R.  (9  Iowa,  487) ;  Gt. 
West.  R.  R.  V.  Crouch  (3  Hurst  &  Norm.,  183) ;  Buckley  v.Gt 
Western  R.  R.  (18  Mich.,  121) ;  McMvUm  v.  Mich.  Sou.  R. 
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JR.  (16  Mich.,  79).  ConBtniction  of  the  charter,  Mich.  R.  R. 
Co.  V.  Ward  (2  Mich.,  539) ;  Dwarris  on  Stat.,  764 ;  Way- 
mem  V.  Southa/rd  (10  Wheat.,  130) ;  Laws  of  1848,  442,  §  2  ; 
6  Seld.,  431 ;  20  N.  T.,  264.  The  lex  fori  governs.  {Bu- 
sell  V.  Northern  Ind.  and  C.  R.  R.,  22  K  T.,  260,  263 ;  Byde 
V.  Goodnow,  3  Comst.,  266;  Jewell  v.  Wright,  30  N.  T., 
259 ;  Gaur  v.  Frank,  36  Barb.,  320 ;  Decouche  v.  Lavetier, 
3  John.  Ch.,  190.)  The  defence  of  a  foreign  law  must  be 
pleaded  to  be  available.    {Monroe  v.  Douglass,  1  Seld.,  447.) 

Folgeb,  J.    Unless  the  defendants  were  relieved  from  their 
liability  as  common  carriers  by  the  provision  in  their  charter 
to  be  noticed  hereafter,  they  could  only  be  discharged  there- 
from by  a  delivery  of  the  wheat  to  the  next  carrier  in  the 
line  of  transportation,  or  by  a  notice  to  him  that  it  was  ready 
for  delivery,  and  the  lapse  of  a  reasonable  time  for  him  to 
take  it  away,  and  in  the  event  of  his  neglect  so  to  do,  the 
proper  storage  of  the  same,  or  by  the  doing  of  some  act 
indicating  a  renunciation  of  the  relation  of  carrier.     {Mo- 
Doncdd  v.  West.  Trans.  Co.,  34  N.  T.,  497 ;  Goold  v.  Chapin, 
20  N.  T.,  259.)    The  wheat  was  not  actually  delivered,  nor 
is  it  shown  that  notice  of  its  arrival  was  actually  brought 
home   to   the  next   carrier  in  the  line  of   transportation. 
Notice  was  given,  however,  according  to  a  custom  prevalent 
with  the  defendants   and  carriers  who  were  used  to  take 
goods  from  them.     This  custom  was  to  deposit  a  written 
notice  of  the  presence  of  freight  in  a  letter  box  appropriated 
to  the  particular  carrier  by  whose  line  the  freight  was  to  go. 
To  this  box  the  succeeding  carrier  had  constant  access.     The 
custom  was  uniform  and  fully  recognized  by  all*  connecting 
lines.     But  it  is  not  shown  that  the  plaintiffs  or  their  agent 
who  shipped  the  wheat  from  the  initial  point  of  carriage 
knew  of  this  custom.    If  the  plaintiffs  are  to  be  considered 
as  contracting  with  a  reference  to  this  custom  of  the  defend- 
ants and  their  connecting  lines,  then  it  must  be  held  that  the 
deposit  in  the  proper  box  of  the  notice  to  the  succeeding  car- 
rier was  all  the  notice  to  him,  which  the  law  required  of  the 
Hand —Vol.  VI.  79 
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defendants.  And  the  rule  seems  to  be,  in  this  State,  that  the 
shipper  of  goods,  where  there  is  no  express  contract,  is  held 
to  have  agreed  with  the  carrier  for  the  transportation  and 
disposal  of  them  in  the  way  usual  and  customary  with  the 
carrier.  (St.  John  v.  Van  Santvoord^  6  Hill,  157.)  But 
there  needed  not  only  notice  to  the  carrier  next  in  line,  of 
the  arrival  of  the  wheat,  but  a  lapse  of  reasonable  time  for 
him  to  take  it  away,  and  in  his  neglect  so  to  do,  some  disposi- 
tion of  it  by  the  defendant,  indicating  its  intention  no  longer 
to  be  charged  as  carriers  of  it.  What  shall  be  a  reasonable 
time  is  also  to  be  determined  by  the  circumstances  of  each 
case.  It  appears,  from  the  testimony,  that  this  wheat  waji 
received  by  the  defendants,  to  be  delivered  by  them  to 
a  propeller  of  the  New  York  Central  railroad  line 
of  propellers  on  Lake  Erie,  and  that,  in  such  case,  the 
defendant  shipped  the  goods  by  the  first  vessel  of  that 
line  which  could  take  them  after  their  arrival  in  Detroit. 
Here,  then,  was  a  question  to  be  determined  in  their 
favor,  before  the  defendant  could  claim  that  they  were 
discharged  from  their  liability  as  common  carriers.  And  we 
think  that,  as  it  was  the  custom  of  the  defendants  to  bring  for- 
ward to  Detroit  merchandise  designed  to  be  shipped  through 
the  lake  by  this  propeller  line,  and  to  then  ship  it  by  the  first 
vessel  of  the  line  which  could  take  it  after  its  arrival,  the 
reasonable  time,  which  after  notice  to  the  propeller  line,  that 
line  had  to  take  away  the  goods,  did  not  expire  until  there 
was  a  vessel,  which,  in  the  ordinary  course  of  business,  could 
take  the  goods  away.  The  custom  of  the  defendants  should 
operate  against  them  in  this  respect,  as  well  as  for  them  in 
respect  to  the  giving  of  notice.  And  it  is  to  be  held  that 
they  made  their  contract  affording  this  reasonable  time  to  the 
shipper  and  the  succeeding  carrier,  just  as  the  shippers  made 
their  contract  that  notice  deposited  in  the  box  should  be  a 
good  notice  of  the  arrival  of  the  goods.  There  is  no  proof  in 
the  case,  but  that  the  wheat  would  have  gone  forward,  had  it 
not  been  destroyed,  by  the  first  vessel  of  the  line  of  propellers 
which  could  take  it.    And  the  defendants  having  contracted 
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to  take  it  from  Kalamazoo,  and  so  to  ship  it  forward  from 
Detroit,  were  not,  from  anything  which  appears  in  this  case, 
discharged  from  their  liability  as  common  carriers  of  the 
wheat.  For  though  notice  was  given  of  its  arrival,  reasonable 
time  for  taking  it  from  the  custody  of  the  defendants  had  not 
elapsed,  nor  had  the  defendants  done  any  act  of  storage  or 
otherwise  which  changed  their  relation  to  the  plaintiffs  of 
common  carriers  of  the  wheat. 

Neither  do  we  think  that  the  section  from  the  charter 
of  the  defendants,  which  was  produced  at  the  circuit, 
and  to  which  our  attention  has  been  called,  has  the  effect 
to  relieve  them.  The  design  of  that  section  is  to  accord  a 
right  to  the  defendants,  to  wit,  that  of  charging  a  price 
for  the  storage  of  goods  after  certain  notice  and  after  hold- 
ing the  goods  for  a  certain  time.  The  proviso  which  the  sec- 
tion contains,  and  which  is  relied  upon  by  the  defendants  to 
limit  their  liability  in  this  case,  does  not  act  independently 
of  the  rest  of  the  section,  find  of  itself  give  to  the  defendants 
another  privilege,  right  or  exemption.  It  is,  on  the  other 
hand,  restrictive  or  explanatory  merely  of  the  affirmatively 
enacting  part  of  the  section,  and  limits  its  effect  favorably  to 
the  defendants.  80  that  the  section  and  proviso  together  do 
no  more  than  declare  that  when  goods  have  arrived  at  the 
warehouse  of  the  defendants  in  Detroit,  they  may  charge 
storage  upon  them,  after  notice  of  their  arrival  and  a  lapse  of 
twenty-four  hours  therefrom ;  but  the  availing  themselves  of 
this  right  so  to  charge  shall  not  continue  their  liability  as  com- 
mon carriers ;  •  but  that,  in  all  cases,  where  they  have  chosen ' 
to  exercise  this  right,  they  shall  be  held  only  to  the  liability 
of  warehousemen  for  goods  thus  awaiting  delivery.  In  other 
words,  the  section  was  to  apply  only  to  goods  which  had 
reached  their  place  of  final  destination  and  there  awaited 
delivery,  and  not  to  goods  on  their  way  from  the  possession 
of  the  defendants  to  that  of  another  connecting  carrier.  The 
judgment  should  be  affirmed,  with  costs  to  the  respondent. 

All  concurring,  except  Peckhah,  J.,  who  sat  in  the  court 
below,  judgment  affirmed. 
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Anna  Babbeit,  Respondent,  v.  The  Third  Avenue  Rail- 

BOAD  Company,  Appellant. 

The  tracks  of  two  horse  railroad  companies  crossed  each  other  at  an  acute 
angle;  a  car  upon  each  track  was  approaching  the  intersection  from 
opposite  directions ;  and  a  collision  occurred. — Heldy  that  if  the  acts  of 
the  defendant's  servants  contributed  to  the  ir^uiy,  the  defendant  was 
liable,  although  the  negligent  acts  of  the  persons  in  charge  of  the  other 
car  also  were  contributory. 

The  comparative  degrees  in  the  culpability  of  the  two  will  not  affect  the 
liability  of  either.  If  both  were  negligent  in  a  manner  contributing  to 
the  result,  they  are  liable  Jointly  or  severally. 

The  carrier  of  passengers  has  no  right  to  experiment  at  the  risk  of  those 
whom  he  carries.  His  duty  is  to  exercise  the  utmost  care  and  caution, 
and  he  is  liable  for  slight  neglect. 

A  party  receiving  an  injury  from  the  wrongful  acts  of  others,  is  entitled  to 
but  one  satisfaction,  and  an  accord  and  satisfisM^tion  by,  or  a  release  or 
other  discharge  by  the  voluntary  act  of  the  party  ix\{ured,  of  one,  of  two 
or  more  joint  tort  feasor s^  is  a  discharge  of  all,  but  an  attomey-at-law,  as 
such  merely,  cannot  settle  a  suit  and  give  a  release  concluding  his  client 
in  relation  to  the  subject  in  litigation,  although  it  is  within  his  authority 
to  discontinue  the  actioxL 

Motions  to  set  aside  verdicts  as  contrary  to  evidence,  as  well  as  motionB 
for  a  new  trial  upon  the  ground  of  newly  discovered  evidence,  are  not 
governed  by  any  well  defined  rules,  but  depend  in  a  great  degree  upon 
the  particular  circumstances  of  each  case.  They  are  addressed  to  the 
sound  discretion  of  the  court,  and  the  exercise  of  this  discretion  is  not 
reviewable  in  this  court 


(Aigaed  May  26th ;  decided  June  0th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  reversing  an  order 
at  Special  Term  setting  aside  a  verdict  in  favor  of  the  plain- 
tiff for  $2,000  and  granting  a  new  trial. 


Action  by  the  plaintiff  to  recover  for  injuries  sustained  by 
her  while  riding  as  a  passenger  in  a  car  of  the  defendants, 


mi.]      BABBirrr  v.  The  Thibd  Aybnue  R.  R.  Co.  629 


Statement  of  case. 


resulting  from  a  collision  with  a  freight  ear  of  the  Harlem 
Railroad  Company,  at  a  point  where  the  defendant's  road 
and  that  of  the  Harlem  Railroad  Company  intersect  and  cross 
each  other  at  an  acnte  angle,  in  the  city  of  New  York.  The 
car  of  the  defendant  was  going  in  a  southerly  direction 
on  a  down  grade,  in  a  foggy  evening,  with  the  usual  lights  in 
each  end  of  the  car,  and  the  Harlem  car  was  going  northerly, 
on  an  up  grade,  and  without  lights.  The  car  was  moving 
slowly ;  tlie  defendant's  car  was  moving  more  rapidly,  but 
the  evidence  was  conflicting  as  to  the  rate  of  speed.  The 
defendant's  car  was,  at  the  time  of  the  collision,  just  passing 
off  the  southerly  point  at  which  the  roads  intersected  each 
other,  and  the  Harlem  car  was  just  approaching  it  from  the 
north.  The  car  of  the  defendant  was  broken  up,  and  several  of 
the  passengers,  including,  the  plaintiff,  injured.  Evidence  was 
given  by  both  parties  as  to  the  collision  and  its  cause,  and  the 
acts  and  conduct  of  the  managers  of  the  two  cars  bearing 
upon  the  question  of  negligence.  The  defendant  also  gave 
evidence  that  the  plaintiff  commenced  an  action  against  both 
railroad  corporations  for  the  injury  sustained,  charging  both 
with  negligence ;  and  that  upon  the  receipt  of  $100  by  the 
plaintiff's  attorneys  from  the  Harlem  Company,  that  suit  was 
discontinued  and  this  action  brought. 

This  action  was  brought  in  the  Superior  Court  of  the  city 
of  New  York,  and,  upon  a  trial  by  jury,  a  verdict  was  given 
for  the  plaintiff.  On  a  motion  at  Special  Term  upon  a  case 
containing  the  evidence  and  exceptions  to  the  charge  of  the 
judge,  and  to  refusals  to  charge  as  requested,  and  upon  affi- 
davits of  newly  discovered  evidence,  a  new  trial  was  ordered 
on  payment  of  costs.  This  order,  on  appeal  to  the  General 
Term,  was  reversed,  and  judgment  ordered  for  the  plaintiff 
on  the  verdict,  and  from  the  judgment  entered  pursuant  to 
such  order  this  appeal  is  brought. 

Clarkaon  N.  Potter^  for  the  appellant.  Satisfaction  as  to 
one  of  two  tort  feasors  is  satisfaction  as  to  both.  {Knicker- 
bocker V.  Hawes^  8  Cow.,  Ill ;  Livingston  v.  Bishop^  1  John., 
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290 ;  Brovm  v.  KincheUe^  3  Cold.,  192 ;  Merchant^  Bcmk  r. 
ChirUa,  37  Barb.,  317 ;  BuhU  v.  Turner,  2  H.  &  N,  38  ; 
Bacon's  Abridg.,  Tit.  Release,  625 ;  Bobertson  v.  Srmth,  18 
John.,  481;  Pouting  v.  TFateoTi,  33  Eng.  L.  &  E.,  116; 
'    Pearce  v.  Pearce,  25  Barb.,  243.) 

Midi  F.  HaU,  for  the  respondent.  On  the  question  of  lia- 
bility. {Bowen  v.  Central  B.  B.  Co.,  18  N.  Y.,  410 ;  Beyo  v. 
GentrcU  B.  B.  Co.,  34  N.  T.,  9 ;  Maverick  v.  Eighth  Avenue 
B.  B.  Co.,  36  N.  T.,  381 ;  Story  on  Bailmejits,  §  601 ;  Ingalls 
V.  Bills,  9  Mete.,  1 ;  Caldwell  v.  MvArphy^  1  Duer,  241.)  On 
the  question  of  compromise  with  the  Harlem  Company.  (4 
Abbott's  Dig.,  720 ;  De  Jeng  v.  Bailey,  9  Wend.,  336  ;  Noke 
V.  Ingham,  1  Wilson,  90 ;  Parker  v.  Lawrence,  Hobart's  R., 
Am.  ed.,  70 ;  Salmon  v.  Smith,  1  Saunders'  R.,  207.)  On 
the  question  of  the  right  of  the  jury  to  reject  evidence,  in 
their  beHef  false.  {Dwnn  v.  The  People,  29  N.  T.,  623 ;  Lee 
V.  Chadaey,  2  Keyes,  543.)  The  issue  of  negligence  must  be 
submitted  to  the  jury.     (  Wolfkiel  v.  Sixth  Avenue  B.  B.  Co., 

38  N.  T.,  49 ;  Emet  v.  Hud.  B.  B.  B.  Co.,  35  N.  Y.,  9,  and 

39  N.  Y.,  61.)  It  is  no  defence  to  this  action  that  the  negli- 
gence of  the  Harlem  Company  contributed  to  bring  about  the 
collision.  {Clark  v.  Eighth  Avenue  B.  B.  Co.,  36  N.  Y., 
138 ;  Mwoerick  v.  Eighth  Avmue  B.  B.  Co.,  36-  N.,  378 ; 
Waster  V.  Hud.  B.  B.  B.  Co.,  38  K  Y.,  260.)  On  the 
question  of  a  new  trial  for  surprise.  {People  v.  Superior  Court, 
10  Wend.,  285 ;  Trisler  v.  Ehehdt,  5  Rob.,  609 ;  BM  y. 
Thompson,  2  Chitty,  194 ;  Bun  v.  Hoyt,  3  John.,  255 ;  3  Q-ra. 
&  W.  on  New  Trials,  940,  941,  982,  983 ;  Stoddard  v.  L.  L  B. 
B.  Co.,  5  Sandf.,  180 ;  Lewie  v.  Blake,  10  Bosw.,  199 ;  Coth- 
ram,  v.  CoUvae,  29  How.,  155 ;  Lawrence  v.  Ely,  38  N.  Y.,  42.) 

Allen,  J.  There  was  no  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff;  she  was  injured  without  fault 
on  her  part,  and  the  question  upon  the  merits  was,  whether  the 
collision  causing  the  injury  was  exclusively  the  result  of  the  neg- 
ligent or  careless  acts  of  the  agents  and  servants  of  the  defend- 
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ant  having  the  control  and  management  of  the  car  in  which  the 
plaintiff  was  a  passenger,  or  of  such  negligence  in  connection 
with  negligence  on  the  part  of  those  in  charge  of  and  con- 
trolling the  movements  of  the  colliding  car  on  the  Harlem 
road.  If  the  acts  of  the  defendant's  servants  contributed  to 
the  injury,  the  defendant  must  respond  in  damages  to  the 
plaintiff,  although  the  negligent  acts  of  the  persons  in  charge 
of  the  other  car  also  contributed  to  the  same  result,  and  the 
comparative  degree  in  the  culpability  of  the  two  will  not 
affect  the  liability  of  either.  If  both  were  negligent  in  a  man- 
ner and  to  a  degree  contributing  to  the  result,  they  are  liable 
jointly  and  severally.  (  Webster  v.  Sudaon  Hwer  H.  R.  Co,^ 
88  K  T.,  260.) 

There  was  no  motion  for  a  nonsuit  on  the  trial,  or  request 
to  the  judge  to  direct  a  verdict  for  the  defendant  for  the  want 
of  any  sufficient  evidence  to  authorize  a  recovery  by  the 
plaintiff.  It  was  assumed,  as  well  by  those  representing  the 
defence,  as  by  the  court,  that  there  was  sufficient  evidence  of 
negligence  to  carry  the  case  to  the  jury.  The  question 
whether  the  defendant  was  in  fault,  or  whether  the  collision 
was  wholly  attributable  to  the  negligence  of  the  Harlem 
company  and  its  driver,  does  not  arise  upon  any  exception 
taken  at  the  trial,  but  is  sought  to  be  raised  by  a  review  of 
the  order  of  the  court  below,  overruling  a  motion  for  a  new 
trial,  and  directing  a  judgment  upon  the  verdict  for  the  plain- 
tiff The  motion  was  upon  a  case  containing  the  evidence, 
and  upon  affidavits  of  newly  discovered  evidence. 

The  court,  at  Special  Term,  granted  the  application  upon 
terms,  and  gave  the  defendant  a  new  trial  on  the  payment  of 
the  costs  of  the  trial  and  of  opposing  the  motion.  The  order 
does  not  indicate  upon  which  of  the  two  grounds,  newly  dis- 
covered evidence,  or  that  the  verdict  was  against  the  weight 
of  evidence,  the  relief  was  granted.  The  terms  imposed  as  a 
condition  of  the  order  were  proper  in  either  case,  and  show 
that  the  order  was  made  by  the  court  in  the  exercise  of  a 
legal  discretion  as  a  favor,  and  not  as  a  matter  of  right  for 
error  in  law.    This  order  was  reviewed  by  the  General  Term, 
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and  judgment  ordered  pursuant  to  the  verdict.  The  appeal 
from  the  judgment  brings  up  for  review  the  order  refusing  a 
new  trial,  as  an  order  involving  the  merits  and  necessarily 
affecting  the  judgment,  so  far  as  the  matters  decided  are 
reviewable  here.  Motions  to  set  aside  verdicts  as  contrary  to 
evidence,  as  well  as  motions  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence,  are  not  governed  by  any  well 
defined  rules,  but  depend  in  a  great  degree  upon  the  peculiar 
circumstances  of  each  case.  They  are  addressed  to  the  sound 
discretion  of  the  court,  and  whether  they  should  be  granted 
or  refused  involves  the  inquiry  whether  substantial  justice  has 
been  done,  the  court  having  in  view  solely  the  attainment  of 
that  end.  {PresH,  etc.,  of  Brooklyn  v.  Patching  8  W.  R., 
47;  Gray  v.  Bridge,  11  Pick.,  189.) 

The  exercise  of  this  discretion  is  not  reviewable  on  error. 
{Moore  v.  Foster,  10  B.  Monr.,  255 ;  PeUetreau  v.  Jacksony 
7  W.  R.,  471 ;  Pr.  Chancellor  m  PresH,  etc.,  of  Brooklyn  v. 
Patchin,  mpra;  Uoyt  v.  ThompmvUs  Ex^rs,  19  N.  T.,  207.) 
The  defendant,  by  not  objecting  to  submitting  the  question 
of  negligence  to  the  jury,  conceded  that  there  was  evidence 
tending  to  prove  the  fact  of  negligence,  and  consented  to 
a  decision  of  the  question  by  that  tribunal,  and  having  taken 
his  chance  of  a  favorable  verdict,  cannot  now  be  heard  to 
allege  that  the  verdict  is  without  evidence,  and,  therefore, 
against  law.  The  question  of  law,  sought  to  be  made  here, 
should  have  been  made  on  the  trial.  If  there  was  no  evi- 
dence of  negligence,  it  was  error  to  submit  the  question  to 
the  jury,  and,  upon  timely  objection,  would  have  been  the 
subject  of  an  exception,  reviewable  in  this  court.  But,  by 
not  taking  the  objection  and  exception  at  the  trial,  the 
defendant  waived  it,  and  it  cannot  be  raised  by  a  motion, 
addressed  to  the  discretion  of  the  court,  to  correct  the  error 
of  the  jury.  But  if  there  was  any  evidence  of  negligence, 
or  from  which  negligence  could  have  been  inferred,  it  was 
the  right  of  the  plaintiff  to  have  the  issue  submitted  to  the 
jury,  and  it  would  have  been  error  to  take  it  from  them ;  and 
this  court  could  not  review  the  action  of  the  jury,  uotwith- 
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Btanding  there  might  be  room  for  a  difference  in  opinion, 
and  we  should  think  the  jury  had  erred.  Errors  of  the  jury 
in  the  determination  of  issues  of  facts  upon  trials  by  jury,  as 
regulated  by  the  Code  of  Procedure,  are  not  cognizable  here. 
There  was  a  conflict  of  evidence  uptrn  the  trial,  and  the  wit- 
nesses, upon  either  side,  being  unimpeached,  the  jury  had  a 
discretion  to  believe  or  disbelieve  either  or  any  of  them. 
The  testimony  of  some  of  the  witnesses,  if  believed,  tended 
strongly  to  fix  the  charge  of  negligence  and  gross  carelessness 
upon  the  persons  in  charge  of  the  defendant's  car. 

The  night  was  shown  to  be  dark  and  foggy,  and  it  was  not 
easy  to  discern  objects  in  the  distance,  and  the  evidence  of 
at  least  one  of  the  plaintiff's  witnesses  was,  that  the  defend- 
ant's car,  before  reaching  the  point  of  intersection  of  the  two 
roads,  was  proceeding  on  a  down  grade  at  an  unusual  speed  ; 
that  just  before  the  point  of  intersection  was  reached,  the 
speed  was  greatly  increased,  and  that,  at  the  time  of  collision, 
the  horses  were  on  a  full  run ;  that  the  car  approaching  on 
the  other  road  was  seen  by  a  person  standing  by  the  side  of 
the  driver,  when  160  to  200  feet  distant,  and  that  the  defend- 
ant's car  could  have  been  broken  up  and  stopped  while  pas- 
sing over  less  than  thirty  feet. 

This  evidence,  unexplained  and  uncontradicted,  with  the 
other  circumstances  in  the  case,  raised  a  fair  question  to  be 
submitted  to  the  jury,  upon  the  alleged  careless  and  reckless 
management  of  the  defendant's  car  by  the  persons  in  charge^ 
and  whether  the  collision  was  attributable  in  whole  or  in  part 
to  those  acts,  and  whether  by  a  proper  performance  of  their 
duty  the  collision  might  not  have  been  avoided. 

It  is  undoubtedly  true  that  this  evidence  was  greatly  shaken 
and  its  force  impaired  by  the  testimony  of  other  witnesses, 
but  it  was  the  province  of  the  jury  to  determine  where  the 
truth  lay,  and  although  the  evidence  may  be  doubtful  and 
such  as  we  might,  were  we  sitting  as  jurors,  regard  as  unrelia- 
ble, the  verdict  of  the  jury  is  conclusive  here.  There  was  no 
error  in  the  charge  of  the  judge,  to  the  effect  that  the  rate  of 
speed  of  the  defendant's  car  was  an  important  element  in  con- 
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sidering  the  question  of  negligence,  and  that  if  the  ear  was 
driven  at  an  nnnsual  rate  of  speed  and  by  reason  of  such 
rapid  speed  the  collision  occurred,  the  plaintiff  was  entitled  to 
recover. 

There  was  Ho  fact  bearing  more  directly  upon  the  question 
of  negligence  than  the  rate  of  speed  at  which  the  car  was 
being  driven,  and  the  rate  of  speed  before  and  as  the  car  was 
approaching  the  place  of  intersection  of  the  two  roads,  as  well 
as  at  the  time  of  actual  collision,  was  material  and  rele- 
vant. 

The  approach  and  the  manner  of  approach  of  the  defendant's 
car  to  the  place  of  actual  collision  was  a  part  of  the  res  gestcB, 
and  could  not  be  excluded  from  the  consideration  of  the  jury. 
The  instruction  to  the  jury  that,  if  the  defendant's  driver  saw 
the  large  car  in  time  to  break  up  and  avoid  the  collision,  he 
was  bound  to  do  so,  was  clearly  proper.  He  had  no  right  at 
the  peril  of  the  persons  and  lives  of  the  passengers  to  hazard 
the  experiment  of  passing  beyond  the  point  of  collision  before 
the  otlier  car  would  arrive  at  that  point.  The  earner  of  pas- 
sengers has  no  right  to  experiment  at  the  risk  of  those  whom 
he  carries.  His  duty  is  to  exercise  the  utmost  care  and  cau- 
tion, and  he  is  liable  for  slight  neglect  and  for  the  result  of 
hazardous  experiments. 

The  jury  were  told  that,  if  the  driver  thought  he  could 
cross  in  safety,  he  had  no  right  to  make  the  attempt  unless 
there  was  sufficient  time  and  sufficient  space  for  him  to  pass 
without  collision,  of  which  the  jury  were  the  judges.  This 
was  a  declaration  in  substance,  although  not  in  words,  that, 
if  the  attempt  to  cross  under  the  circumstances  would 
have  been  deemed  safe  by  prudent  and  discreet  men, 
situated  as  the  driver  was,  the  act  of  crossing  was  not  care- 
less or  negligent. 

The  exceptions  to  the  refusals  to  charge  as  requested  upon 
the  subject  of  negligence,  were  not  pressed  upon  the  argu- 
ment of  this  appeal.  The  refiisal  to  each  request  was  to 
charge  otherwise  than  had  been  charged.  Upon  comparing 
the  requests  with  the  charge,  as  spread  out  upon  the  record, 
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it  will  be  seen  that  the  judge  had  charged  in  accordance  with 
the  several  requests,  and  it  was  not  error  to  decline  to  repeat 
the  instructions,  or  to  adopt  the  precise  language  of  the 
defendant's  counsel. 

The  defendant  set  up  as  a  defence  to  the  action,  a  settle- 
ment with  and  release  of  the  Harlem  Railroad  Company  for 
the  injury  complained  of.  The  rule  is,  that  a  party  receiving 
an  injury  from  the  wrongful  acts  of  others,  is  entitled  to  but 
one  satisfaction,  and  that  an  accord  and  satisfaction  by,  or  a 
release  or  other  discharge  by  the  voluntary  act  of  the  party 
injured,  of  one,  of  two  or  more  joint  tort  feaaora^  is  a  dis- 
charge of  all.  {Knickerbocker  v.  Coher  a/nd  Hawes^  8  Cow., 
Ill ;  Zwingston  v.  Bishop^  1  J.  R.,  290 ;  Hvi^le  v.  Turner^ 
2  Hen.  &  Munf.,  38 ;  Bronson  v.  Fitzhugh^  1  Hill,  185.) 

There  was  no  evidence  of  a  release  of  the  Harlem  company. 
The  plaintiff  commenced  an  action  against  both  corporations 
for  the  injury,  which  was  discontinued,  after  an  answer  by  the 
present  defendant,  and  before  the  other  defendant  in  that 
action  had  answered.  The  evidence  was  that  the  attorney 
for  the  Harlem  company  paid  the  attorney  for  the  plaintiff 
$100  for  the  costs  of  the  discontinuance,  and  the  plaintiff's 
attorney  paid  the  attorney  of  the  present  defendant  his  costs 
of  that  action.  Twenty-five  dollars  were  paid  the  plaintiff 
upon  her  calling  upon  her  attorney  and  telling  him  that  she 
was  out  of  work  and  was  in  need,  and,  as  she  testifies,  was 
given  to  her  to  help  her.  It  does  not  appear  that  she  knew 
the  source  from  which  the  money  came,  or  that  she  author- 
ized her  attorney  to  compromise  and  settle  her  claim  against 
either  company.  There  was  no  accord  and  satisfaction  with 
or  release  by  the  plaintiff,  and  the  Authority  of  the  attorney 
does  not  extend  to  a  compromise  or  release.  He  may  dis- 
continue an  action,  because*  that  relates  to  the  conduct  of  the 
suit,  and  is  within  his  retainer,  and  not  to  the  cause  of  action. 
{OaiUord  v.  Smarts  6  Cow.,  384.)  An  attorney  cannot  set- 
tle a  suit  and  conclude  the  client  in  relation  to  the  subject  in 
litigation,  without  his  consent.  {Shaw  v.  Kidder^  2  How. 
Pr.  R.,  244 ;  Lewis  v.  Oamage^  1  Pick.,  347.) 


\ 
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The  court  was  requested  to  charge  the  jury  that,  if  they 
believed  there  had  been  a  settlement  with  the  Harlem  Rail- 
road Company  for  the  injury  claimed  in  this  action,  no  matter 
how  slight  the  consideration,  this  action  could  not  be  main- 
tained. The  request  was  proper  in  terms,  and  should  have 
been  complied  with,  if  there  was  any  evidence  of  such  settle- 
ment. 

The  evidence  only  discloses  an  agreement  to  discontinue 
the  action  then  pending,  and  the  consideration  paid  was  for 
that  and  nothing  else,  if  the  only  witness  who  spoke  upon 
the  subject  is  to  be  credited,  and  without  his  evidence,  there 
is  no  evidence  of  the  payment  of  any  money,  or  any  agree- 
ment with  the  Harlem  company.  It  was  competent  for  the 
attorney,  without  the  consent  of  his  client,  to  discontinue  the 
action  and  commence  a  new  action  against  one  of  the  defend- 
ants for  the  same  cause,  or  he  might  have  discontinued  the 
action  as  against  the  Harlem  company,  and  continued  it 
against  the  other  defendants.  He  might  enter  a  noUe  pro- 
sequi as  to  one  of  the  defendants,  and  proceed  against  the 
others.  {Cloke  v.  Ingham^  1  Wilson,  90.)  In  some  of  the 
earlier  cases,  a  noUe  prosequi  was  considered  in  the  nature  of 
a  retraxit,  operating  as  a  release  or  discharge  of  the  action, 
and  an  absolute  bar  to  any  future  action  for  the  same  cause. 
{Bedus  V.  Shrdyy  Oro.  Jac,  211 ;  Cheen  v.  Chancellor,  Croke 
EL,  762 ;  Bac.  Ab.  Release,  G.,  citing  Parker  v.  Zawrencey 
Hob.,  70.)  But,  in  later  cases,  this  doctrine  is  negatived,  and 
a  nolle  prosequi  is  held  not  to  be  in  the  nature  of  a  retraxit  or 
release,  or  a  bar  to  a  future  action.  ( Welsh  v.  Bishop,  Cro.  Ch., 
239 ;  Cooper  v.  Tifen,  3  T.  R.,  611 ;  Coux  v.  Sowther,  1  Ld. 
Raymond,  597.)  The  law  is  now  well  settled  that  a  noUe  pro- 
sequi or  nonsuit  is  no  bar  to  an  action  for  the  same  cause- 
There  was  no  evidence  that  any  compensation  was  paid  or 
accepted  for  the  injury.  The  money  paid  was  upon  another 
consideration,  and  not  in  satisfaction  for  the  injury  to  the 
plaintiff,  now  complained  of.  There  was  no  error  in  declin- 
ing to  submit  the  question  to  the  jury,  for  the  palpable  reason 
that  a  verdict  for  the  defendant  upon  the  ground,  that  there 
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had  been  an  accord  and  satisfaction  for  the  injury,  would  have 
been  without  evidence  and  against  evidence.  Upon  the 
statement  of  the  attorney,  who  alone  gave  evidence  upon  this 
branch  of  the  case,  there  is  nothing  to  bar  a  new  action 
against  the  Harlem  Company  for  the  same  injury,  and  if 
there  was  any  agreement  to  release,  or  not  to  sue  that  com- 
pany in  the  future,  there  is  no  evidence  of  such  agreement, 
even  if  the  attorney  had  authority  to  make  an  agreement  of 
that  character  which  should  bind  his  client. 

The  judgment  should  be  affirmed. 

All  concurring,except  Eapallo,  J.,  not  voting,  judgment 
affirmed. 


The  Eeee  Railway  Company,  Respondent,  v.  Joseph  H. 

Ramsey,  Appellant. 

The  proceeding  to  punish  for  a  contempt  is  a  special  proceeding,  and  falls 
within  subdivision  8  of  section  11  of  the  Code,  and  the  order  made  is  a 
final  order  in  a  special  proceeding  affecting  a  substantial  right.  Such  an 
order  is  reviewable  in  this  court  It  is  proper  to  entitle  the  papers  as  in 
the  original  action. 

However  hastily  or  improvidently  an  injunction  may  be  granted,  it 
is  not  void;  it  is  valid  until  it  shall  be  annulled  by  the  court  grant- 
ing it,  or  reversed  on  appeal,  and  until  such  time  it  is  entitled  to  obedi- 
ence.   If  it  is  disobeyed,  the  party  can  be  punished  for  contempt. 

A  court  of  equity  has  power,  by  iigunction,  to  restrain  proceedings  in 
another  equitable  action  in  the  same  court,  and  the  Supreme  Court,  in 
one  judicial  district  in  this  State,  has  Jurisdiction  in  an  action  brought  for 
that  purpose,  to  restrain,  by  injunction,  proceedings  in  another  action 
pending  in  that  court,  in  another  district.  This  jurisdiction  should 
not  be  exercised  except  in  extreme  cases. 

>  An  equitable  action  was  commenced  in  the  Supreme  Court;  while  it  was 
pending  an  injunction  order  was  granted  by  that  court  in  another 
district  in  an  action  brought  for  that  purpose,  restraining  proceedings  in 
the  first  action,— i&2(2,  that  it  was  not  void,  but  must  be  obeyed  until 
set  aside. 

(Argued  April  4th ;  decided  June  6th,  1871.) 

Appeal    from  the  order  of  the  General   Term  of  the 
Supreme  Courts  in  the  first  judicial  district,  dismissing  defend- 
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ant's  appeal  from  the  order  adjudging  plaintiff  in  contempt, 
and  ordering  a  reference,  and  modifying  another  order 
appealed  from  fining  the  defendant  for  such  contempt,  by 
reducing  the  amount  of  a  fine  from  $5,325  to  $260. 
^  This  action  was  brought  for  the  purpose  of  restraining  the 
defendant  Ramsey  from  farther  prosecuting  a  suit  commenced 
by  him  against  the  Erie  Railway  Company,  Jay  Gould,  James 
Fisk,  Jr.,  ei  al.j  in  the  Supreme  Court  in  the  sixth  district. 
A  temporary  injunction  was  procured  from  Judge  Barnabd,  on 
the  25th  of  November,  1869,  restraining  defendant  Ramsey, 
his  agents,  etc.,  "  from  proceeding  any  further  in  the  action 
wherein  Joseph  H.  Ramsey  is  plaintiff,  and  the  Erie  Railway 
Company,  Jay  Gould  and  others  are  defendants,  and  from 
commencing  or  permitting  to  be  commenced,  any  other  action 
of  a  similar  nature  against  the  Erie  Railway  Company." 

This  injunction  order  was  served  upon  Mr.  Ramsey  on  the 
26th  day  of  November,  1869.  On  the  17th  day  of  Decem- 
ber, 1869,  the  motion  papers  in  this  proceeding  were  served 
upon  Mr.  Ramsey,  together  with  an  order  to  show  cause 
before  Judge  Basnabd,  on  the  20th  December,  why  he 
should  not  be  punished  for  a  contempt  in  violating  the 
injunction  herein,  "by  proceeding  further  in  the  action 
brought  by  said  Ramsey  against  the  Erie  Railway  Company 
and  others,"  or  for  other  relief. 

The  papers  upon  which  said  order  was  founded  consisted  of, 

JFirst.  The  summons,  complaint,  affidavits  and  injunction 
order  in  this  action.  The  allegations  of  this  complaint  are 
sufficiently  stated  in  the  opinion. 

Second.  An  affidavit  proving  service  of  such  papers  on 
Mr.  Ramsey  on  the  26th  of  November,  1869. 

Third.  An  affidavit  of  Dudley  Field,  showing  that  he  was 
served,  on  the  4th  December,  1869,  with  the  printed  papers 
attached  to  his  affidavit  (Exhibit  A),  by  a  person  who  stated 
that  he  represented  one  of  the  plaintiff's  attorneys  in  Itam- 
%ey  V.  Oovld  et  al.    . 

Fourth.  The  printed  papers  above  alluded  to  (Exhibit  A), 
being  copies  affidavits  in  Rcmisey  v.  Oovld  et  al.^  showing 


1871.]        The  Ebib  Railway  Company  t>.  Ramsby.  639 


Statement  of  case. 


efforts  to  serve  Gould  et  al.j  and  a  faUare  to  effect  such  ser- 
vice, an  order  for  a  substituted  service  on  Gould  and  Lane, 
two  of  the  defendants,  and  an  order  to  show  cause,  granted 
at  a  Special  Term  of  the  Supreme  Court  at  Delhi,  on  the  2d 
December,  why  the  several  orders  of  suspension  and  injunc- 
tion, theretofore  granted  by  the  court,  should  not  be  continued. 

These  were  all  the  papers  upon  which  the  order  to  show 
cause  why  Mr.  Ramsey  should  not  be  punished  as  for  a  con- 
tempt was  founded. 

On  the  service  of  such  order,  at  Delhi,  an  affidavit  was  also 
served  upon  Mr.  Ramsey,  showing  that  he  was  present, 
and  sitting  beside  his  counsel,  when  a  motion  was  made  in 
his  behalf,  at  Delhi,  on  the  17th  of  December,  to  vacate  the 
stay  of  proceedings  granted  by  Mr.  Justice  Balcom,  and  to 
continue  and  confirm  the  original  orders  of  suspension  and 
injunction,  and  a  receiver  granted  in  his  suit  against  Gould  and 
risk  on  the  23d  of  November,  1869. 

The  motion  or  order  to  show  cause,  after  several  postpone- 
ments, finally  came  on  to  be  heard  in  February,  1870,  when,  in 
opposition  to  the  same,  an  affidavit  of  Mr.  Ramsey  was  read, 
in  which  his  purpose  in  bringing  his  action  against  the  Erie 
Railway  Company,  Jay  Gould  et  (d.y  was  stated  to  have  been 
to  procure  the  suspension  and  removal  of  defendants,  Gould 
et  al.y  from  their  position  as  directors  of  the  Erie  Railway 
Company,  and  for  an  accounting  by  them  to  the  company  for 
several  millions  of  money  alleged  to  have  been  squandered 
and  misappropriated  by  the  defendants,  the  money  belonging 
to  the  Erie  Railway  Company. 

The  affidavit  further  showed  that  the  sworn  complaint  in 
that  action,  and  several  affidavits,  were  presented  to  the 
Special  Term  of  the  Supreme  Court  in  the  sixth  district,  and 
after  an  examination  of  the  same  by  the  court,  the  orders  of 
suspension  and  injunction  were  duly  granted.  The  affidavit 
also  showed  that  plaintiff  was  in  conmiunication  with  parties 
representing  millions  of  the  capital  stock  and  bonds  of  the 
company,  and  that  he  had  received  from  them  assurances  of 
co-operation  and  support  in  his  attempt  to  bring  Gould,  Fisk 
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et  (d.  to  an  accounting  and  a  nemoval  from  their  oflSce.  It 
was  also  stated  in  the  affidavit,  that  although  Ramsey  was 
enjoined  in  this  action  from  taking  any  further  steps  in  his 
suit  against  Gould  ei  al.y  they  were  under  no  such  injunction, 
but  could  go  on  and  take  such  proceeding  as  they  might  be 
advised  therein,  while  he  was  prohibited  from  any  proceeding 
in  the  action. 

It  was  also  stated,  that  immediately  after  the  injunction 
order  was  served  upon  Mr.  Ramsey  in  this  action,  he  had  a 
consultation  with  his  counsel  in  regard  to  what  course  he  should 
pursue ;  that,  after  an  examination  of  the  law,  his  counsel  unani- 
mously advised  him  that,  in  their  opinion,  the  injunction 
order  in  this  action  was  void,  that  the  court  had  no  jurisdic 
tion  to  stay  his  proceedings  in  another  action  in  the  same 
court,  and  that  the  injunction  might  be  disregarded  ;  that  he 
was  informed  by  his  counsel  that  the  Supreme  Court,  at  Gen- 
eral Term,  in  the  first  district.  Judge  Barnabd  forming  part 
of  the  court,  had  decided  such  an  injunction  to  be  void,  and 
that  it  might  be  disregarded ;  that  he  was  subsequently 
informed  that,  when  the  motion  to  continue  the  injunction  in 
this  action  came  on  for  argument  before  Judge  Baknakd,  he 
had  said  that  it  was  granted  in  the  first  instance  upon  the 
allegations  in  the  complaint  of  a  fraudulent  appearance  by 
attorney  for  the  Erie  Railway  Company,  in  the  suit  against 
that  company  and  Gould  et  cU.y  which  alleged  fraudulent 
appearance  was  fully  explained  on  such  argument ;  that  in 
doing  what  he  had  done  since  the  injunction  order  was  served 
upon  him,  he  had  acted  under  the  advice  of  his  counsel,  fully 
believing  he  had  the  right  so  to  do,  and  that  he  had  been 
guilty  of  no  intentional  disrespect  to  the  court,  or  any  mem- 
ber thereof,  and  of  no  intentional  contempt  of  the  court  or  its 
orders. 

An  affidavit  was  also  read  of  one  of  Mr.  Ramsey's  attor- 
neys, showing  that,  since  the  plaintiffs  in  this  action  had  pro- 
cured their  injunction,  they  had  themselves  gone  on  in  the 
other  case,  and  taken  steps  to  have  Mr.  Ramsey's  complaint 
dismissed. 
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The  judge,  upon  the  conclusion  of  the  argument,  granted 
an  order  adjudging  Mr.  Ramsey  in  contempt  for  a  violation 
of  the  injunction  order  in  this  action,  and  referred  it  to  a 
'  referee  to  ascertain  the  damages  that  plaintiffs  had  sustained 
by  reason  of  such  violation  of  the  injunction.  From  that 
order  Mr.  Ramsey  appealed  to  the  General  Term  of  the 
Supreme  Court. 

Under  the  order  thus  appealed  from  proceedings  were  con- 
tinued before  Willard  Bartlett,  the  referee  named  in  the  order, 
and  testimony  was  taken  before  him  from  time  to  time,  and 
he  reported  to  the  court  that  the  Erie  Railway  Company  had 
sustained  damage,  by  the  defendant  Ramsey's  violation  of  the 
injunction  order,  to  the  amount  of  $5,325,  and  the  expenses 
of  the  referee. 

Upon  that  report,  the  court,  at  Special  Term,  Barnard,  J., 
made  an  order  again  adjudging  Mr.  Ramsey  in  contempt,  and 
fining  him  $5,325,  together  with  $500,  the  costs  and  expenses 
of  this  proceeding,  and  committing  him  to  the  common 
jail  of  New  York  county  until  such  fine  and  costs  were 
paid.  This  order  follows  the  referee's  report.  From  that 
order,  an  appeal  was  also  taken  to  the  General  Term. 

Upon  the  hearing  of  the  reference  before  the  referee,  it 
appeared  that  the  injunction  in  this  action  was  procured  on 
the  25th  November,  1869. 

On  the  second  of  December,  1869,  the  attorneys  for 
the  defendants  Gould,  Fisk  and  The  Erie  Railway  Com- 
pany, in  the  case  of  Ramsey  against  them  and  others, 
procured  from  Judge  Clerke  a  stay  of  proceedings  in  that  case 
under  the  order  appointing  a  receiver  of  the  company  upon 
a  notice  of  motion  to  vacate  that  order  returnable  on  the 
14th  of  December. 

The  papers  served  on  the  defendant's  attorneys  in  Ramsey 
v:  Erie^  on  December  4th,  1869,  were  affidavits,  and  an  order 
to  show  cause,  and  an  order  for  a  substituted  service  of  the 
summons,  complaint,  injunction  orders,  etc.,  on  Gould  & 
Lane,  ordering  defendants  to  show  cause  December  lOth,  at 
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Delhi,  why  the  several  orders  granted  by  the  court  in  Bam 
aey  v.  Eriey  the  23d  November,  suspending  the  defendants, 
and  enjoining  them  from  acting,  should  not  continue  and 
remain  in  fiiU  force. 

Evidence  was  admitted  upon  this  reference,  under  objection, 
of  the  value  of  services  performed  by  the  counsel  for  The 
Erie  Railway  Company,  subsequent  to  the  granting  of  the 
order  to  show  cause  why  Ramsey  should  not  be  punished  for 
a  contempt. 

By  far  the  greater  portion  of  the  damage  reported  by  the 
referee  was  alleged  to  have  'been  awarded  for  such  services. 
The  testimony  taken  was  submitted  to  the  court  at  Special 
Term  for  its  information,  and  the  order  made  from  which 
an  appeal  was  taken  to  the  General  Term  of  the  Supreme 
Court. 

The  Greneral  Term,  after  argument,  dismissed  defendants' 
appeal  from  the  first  order  adjudging  him  in  contempt  and 
ordering  a  reference,  and  modified  the  other  order  appealed 
from  by  reducing  the  amount  of  the  fine  from  $5,325  to 
$260,  and  affinned  the  order  in  other  respects.  From  both  the 
orders  of  General  Term,  defendant  now  appeals  to  this  court 

Lyman  TremoAn  and  R,  W.  Peckham^  Jr,y  for  the  appel- 
lant. On  the  question  of  the  right  to  appeal  from  the  orders, 
Sudlow  V.  Knox  (7  Abb.  N.  S.,  411) ;  Code,  §  11 ;  People  v. 
N,  Y.  a  R.  R.  Co.  (29  N.  Y.,  418).  The  injunction  order 
was  void.  (Hilliard  on  Injunctions,  250,  255 ;  Minium  v. 
Trust  Co.y  3  N.  Y.,  498 ;  Dyckman  v.  KemocJum^  2  Paige, 
26  ;  Clark's  Ch.,  307,  310  ;  1  Hoff.  Ch.  Pr.,  89 ;  Dederich  v. 
Hoyaradty  4  How.,  350;  Hurst  v.  Trust  Co.^  8  How.,  416; 
Foot  V.  SpragvSy  12  How.,  355 ;  Amdt  v.  WiUiams^  16  How., 
244 ;  Harmon  v.  Remsen^  23  How.,  174;  Wmfieldv.  Bacons 
24  Barb.,  154;  Van  Vleck  v.  ClarJc,  38  Barb.,  316;  Ora/rU 
V.  Laicky  5  Sandf.,  612 ;  ScheU  v.  Erie  R.  R.  Co.,  51  Barb., 
368 ;  Smith  v.  Tru^t  Co,,  Clark's  Ch.,  307 ;  Lane  v  Clarky 
Clark's  Ch.,  309,  310.) 
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David  Dudley  Fidd  and  A,  J,  Parker^  for  respond- 
ent, cited  1  Dner.,  451,  512 ;  9  K".  T.,  263 ;  People  v.  Sturte- 
vant  (9  N.  T.,  279) ;  Bandon  v.  Beecher  (3  Gark  &  Fin., 
479) ;  Mcmaton  v.  Molesworth  (1  Eden.,  25) ;  Ogilvie  v.  Heme 
(13  Vesey,  563) ;  Archer  v.  Slater  (10  Sim.,  624) ;  Atwood  v. 
jBawfe  (2  Beav.,  192) ;  Boulter  v.  Boulter  (2  Beav.,  196n) ; 
Warrington  v.  Wheatstoiie  (Jacob,  202)  ;  Sieveking  v.  Behrens 
(2  Myl.  &  Cr.,  581) ;  -4r(?A^  v.  Slat^  (10  Sim.,  625) ;  Ins. 
Co.  V.  Thomas  (Law  Rep.  3  Ch.  App.  74). 

FoLGEB,  J.  The  defendant,  by  an  order  of  the  Special 
Term,  dated  15th  February,  1870,  was  adjudged  guilty  of  a 
contempt  of  court,  and  a  reference  was  ordered  to  ascertain 
and  report  the  plaintljff's  damages  thereby  sustained.  His 
appeal  therefrom  to  the  General  Term  was  by  an  order  dated 
1st  November,  1 870,  dismissed.  The  Special  Term,  by  an  order 
dated  25th  May,  1870,  again  adjudged  him  guilty  of  the  miscon- 
duct alleged,  determined  the  plaintiff's  damages  at  $5,325, 
imposed  a  fine  upon  the  defendant  to  that  amount,  and  ordered 
that  he  be  committed  to  the  common  jail  until  that  fine  and 
the  costs  and  expenses  of  the  proceedings  be  paid.  On  appeal 
from  that  order  the  General  Term,  by  order  dated  1st  Novem- 
ber, 1870,  modified  the  order  of  the  Special  Term  so  as  to 
reduce  the  fine,  etc.,  to  $260,  and  in  other  respects  affirmed 
the  order.  From  these  orders  of  the  General  Term  the 
defendant  appeals  to  this  court. 

The  case  of  Sudlow  v.  Knox^  decided  in  this  court  in  1869 
(7  Abbott  N.  S.,  411),  is  a  sufficient  authority  that  an  appeal 
lies  to  this  court  from  these  orders.  It  was  there  held  that 
though  the  papers  were  entitled,  as  they  are  now,  in  the 
original  action,  still  the  proceeding  to  punish  for  contempt 
was  a  special  proceeding,  and  fell  within  subdivision  3  of  sec- 
tion 11  of  the  Code  of  Procedure,  and  that  the  order  made 
was  a  final  order  in  a  special  proceeding  affecting  a  substan- 
tial right,  and  was  such  an  order  as  is  reviewable  by  this 
court.  The  case  cited  was  an  appeal  from  the  final  order 
imposing  the  fine.     But  the  prior  order  adjudging  the  party 
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in  contempt  was  also  before  the  court,  was  questioned  in  the 
argument,  and  was  reviewed  and  passed  upon  by  the  court. 
(See  pages  415-417.) 

In  that  case,  the  court  examined  and  passed  upon  the  ques- 
tion whether  the  mulcted  party,  on  the  facts  presented,  was 
as  a  matter  of  law  in  contempt. 

So  here,  the  question  is,  upon  the  facts  presented,  was  the 
defendant  guilty  of  a  contempt  ? 

It  is  not  urged  but  that  he  did  in  fact,  at  least  technically, 
disregard  the  order  of  injunction ;  and  thus  the  consideration 
of  the  case  is  narrowed  to  the  inquiry,  did  the  learned  justice 
who  granted  that  order  have  jurisdiction?  Had  he  the 
power  to  sit  in  judgment  upon  the  facts  presented  to  liim  by 
the  verified  complaint  in  this  action  and  the  affidavits  accom- 
panying it,  and  to  adjudge  whether  they  brought  before  hiro 
a  case  demanding  the  interposition  of  the  provisional  remedy 
of  an  injunction  order  ?  It  must  be  borne  in  mind  that  it 
matters  not  whether  he  adjudged  erroneously  as  to  the  neces- 
sity or  propriety  of  his  interposition,  or  whether  the  fects 
were  weak  or  insufficient.  If  the  allegations  contained  in  the 
papers  before  him  tended  to  make  a  case,  which  existing  he 
had  the  power  to  enjoin,  then  he  had  the  power  to  sit  in 
judgment  upon  them,  and  to  adjudge  and  determine  as  to 
their  strength  or  their  weakness ;  the  power  to  decide  upon 
the  facts  thus  presented,  whether,  as  a  matter  of  equitable 
expediency,  there  ought  or  ought  not  an  order  of  injunction  to 
issue.  For  this  is  not  a  review  of  the  propriety  of  an  order 
of  injunction,  nor  are  we  to  decide  whether  such  an  order  has 
been  hastily,  improvidently  or  wickedly  granted.  If  the 
facts  before  him  tended  to  make  a  case,  which  made,  jurisdic- 
tion was  conferred  to  grant  an  order  or  to  refrain  from  grant- 
ing one,  then,  when  he  decided  to  grant  it,  it  was  not  void. 
It  was  valid,  though  it  should  on  appeal  be  held  irregular 
or  improvident.  It  was  entitled  to  obedience,  and  disobe- 
dience was  contempt.  {The  People  v.  Sturtefoant^  9  N.  Y., 
266.) 
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This  court  has  held,  m  Fellows  v.  Heermana^  decided  in 
December,  1870,  that,  by  the  Code  of  Procedure,  the  writ  of 
injunction  was  abolished,  that  an  order  of  injunction  was 
substituted;  that  as  a  process  in  the  action,  and  as  a  pro- 
visional remedy,  such  order  must  find  its  warrant  in  that 
statute,  or  it  cannot  stand.  We  are  to  look,  then,  to  the 
Code,  and  to  that  alone,  for  the  authority  to  sustain  jurisdic- 
tion upon  the  particular  facts  presented  in  this  case.  If  no 
authority  is  found  there,  then  there  was  no  jurisdiction. 
Section  219  of  the  Code,  so  far  as  it  is  here  applicable,  pro- 
vides that,  where  it  shall  appear,  by  the  complaint,  that  the 
plaintiif  is  entitled  to  the  relief  demanded,  and  such  relief 
or  any  part  thereof,  consists  in  restraining  the  commission  or 
continuance  of  some  act,  the  commission  or  continuance  of 
which,  during  the  litigation,  would  produce  injury  to  the 
plaintiff;  a  temporary  injunction  may  be  granted  to  restrain 
such  act.  There  can  be  no  doubt  but  that  the  complaint 
states  facts,  which  tended  to  show  that  acts  had  been,  and 
were  about  to  be,  committed  and  continued,  which  would 
produce  injury  to  the  plaintiff.  These  acts,  according  to  the 
allegations,  were  not  merely  the  regular  and  orderly  incidents 
of  an  action  to  enforce  rights.  But  they  were  acts  charged  to 
be  fraudulent;  they  were  acts  charged  to  be  of  fraudulent 
collusion  between  the  attorneys  of  the  plaintiff  and  an 
attorney  assuming  without  authority  to  appear,  and  appear- 
ing in  the  action  for  the  defendant  therein,  and  about,  fraudu- 
lently and  by  collusion,  to  consent,  by  hasty  stipulation,  that 
one  also  charged  to  be  colluding,  be  appointed  receiver  of  the 
vast  property  of  the  defendant.  It  was  these  acts,  according 
to  the  complaint,  these  fraudulent  and  collusive  acts,  which 
would  produce  great  and  irreparable  injury.  And  the  allega- 
tions of  the  complaint  suiBSciently  show  that  the  injury  would 
have  been  such.  The  relief  demanded  was  in  part,  that  this 
attorney  and  this  inchoate  receiver,  might  be  restrained. 
Prima  foGie^  these  allegations  being  taken  as  true,  the  Erie 
Railway  Company  was  entitled  to  that  relief.     The  litigation 
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which  the  commencement  of  the  action  instituted,  was  to 
declare  void  these  fraudulent  and  collusive  proceedings. 

The  provisional  remedy  of  a  temporary  injunction  order 
was  asked  for  and  granted  during  the  litigation  which  was  to 
determine  the  truth  or  falsity  of  the  allegations.  Into  their 
truth  or  falsity,  we  have  no  power  to  inquire.  As  to  the 
regularity  or  irregularity  of  the  pleading  or  any  of  the  papers, 
whether  the  injunction  order  was  erroneous  or  not,  we  may 
not  decide.  It  does  appear,  however,  on  the  papers  presented, 
that  the  learned  justice  had  the  right  to  judge  between  the 
parties  and  upon  the  subject.  There  was  that  in  them  which 
gave  him  jurisdiction.  There  was  that  in  them  which  tended 
to  show  a  case  within  the  provisions  of  the  219th  section  of 
the  Code.  This  being  so,  the  injunction  order  was  vaUd,  and 
should  have  been  obeyed.  It  is  conceded  that  Mr.  Bamsey 
did  not  obey  it,  to  the  letter  at  least.  He  was,  therefore, 
guilty  of,  at  the  least,  a  technical  contempt. 

In  the  elaborate  points  submitted  to  us  by  the  learned 
counsel  for  the  appellant,  nothing  is  suggested  contrary  to  this 
view.  But  the  material  point  urged  and  most  relied  upon, 
is  that  a  court  cannot  allow  an  injunction  order  in  an  action 
brought  to  restrain  the  prosecutjion  of  another  action  in  the 
same  court.  This  is  probably  the  serious  question  in  this 
case,  and  it  is  fairly  presented  for  decision. 

The  papers  upon  which  the  injunction  order  was  granted, 
showed,  pending  against  the  plaintiff  named  in  them,  «i 
action  on  the  equity  side  of  the  court,  of  which  the  learned 
justice  was  a  member. 

The  complaint  presented  to  him,  prayed  that  the  plaintiff 
in  the  action  thus  pending,  and  his  attorneys,  be  restrained 
by  injunction  from  proceeding  any  further  in  it ;  that  another 
person  be  restrained  from  acting  as  receiver,  and  that  the 
attorney  who  had  appeared  for  the  defendant  therein,  be 
restrained  from  acting  as  such  without  express  authority  from 
it.  An  injunction  order  to  that  effect  was  granted  by  him, 
as  judge  of  the  court,  at  chambers.  But  as  the  Code  (section 
218),  provides  that  such  order,  "  when  made  by  a  judge,  may 
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be  enforced  as  the  order  of  the  court ; "  it  was,  substantially, 
the  order  of  the  court.  And  as  the  court  is,  though  so  many 
judges,  but  one  tribunal,  it  did  thereby,  in  an  action  freshly 
instituted  before  it,  enjoin  proceedings  in  another  action  then 
pending  in  it,  and  restrain  the  action  of  a  party  whose  com- 
plaint it  had  but  lately  entertained  and  acted  upon.  So  that 
the  question  raised  is,  may  a  court  of  equity,  in  such  a  case, 
restrain  the  party  to  an  action  pending  in  it,  from  proceeding 
with  his  suit } 

No  ground  of  the  jurisdiction  of  a  court  of  equity  is  better 
established  than  that  upon  which  it  stands,  when  it  restrains 
proceedings  in  a  court  of  law.  Where  a  party  plaintiff  is 
making  use  of  the  jurisdiction  at  law  contrary  to  equity  and 
good  conscience,  and  where  a  party  defendant  has  a  good 
defence  to  an  action  at  law,  which,  by  mistake,  accident  or 
fraud  of  the  other  party,  he  is  prevented  from  making,  equity 
will  interpose  and  make  the  defence  available,  and  the  remedy 
effectual  by  injunction.    {Willard  Eq.  Juris.,  347.) 

In  this  State,  since  the  adoption  of  the  system  of  practice 
now  existing,  the  equitable  jurisdiction  of  a  court  to  restrain 
proceedings  at  law  in  another  court  can  be  but  seldom 
invoked.  For  there  are  but  few  courts,  and  they  inferior, 
which  have  only  a  common  law  jurisdiction.  The  courts  of 
original  jurisdiction  are  mostly  possessed  of  both  equitable 
and  common-law  powers,  and  they  are  moreover  mostly  of 
co-ordinate  jurisdiction.  So  that  it  may  have  been  well  held 
that  one  court  of  equitable  jurisdiction  may  not,  as  a  usual 
procedure,  restrain  the  proceedings  in  another  court  of  equal 
powers.  For  one,  as  much  as  the  other,  has  in  most  cases 
the  means  of  doing  exact  justice  to  all  the  suitora  before  it, 
and  may,  as  well  as  the  other,  afford  to  the  suitor  any  remedy 
equitable  or  legal  to  which  he  is  entitled,  and  in  any  pro- 
ceeding consistent  with  its  established  rules  and  practice,- 
though  it  would  be  too  much  to  say  that,  in  no  case,  can  a 
court  restrain  the  suitors  in  another  court  of  coordinate 
powers.  Thus  the  jurisdiction  of  a  court  of  equity  to  inter- 
fere to  prevent  a  multiplicity  of  suits,  or  to  draw  to  one 
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action  cognate  questions  and  interests  sought  to  be  litigated 
in  many  actions,  is  well  established.  But  is  it  to  be  held  that 
the  exercise  of  this  jurisdiction  is  thwarted  when  the  numer- 
ous suits  are  divided  among  several  courts  of  co-ordinate  law 
and  equity  powers  ?  The  suit  to  bring  to  one  judgment  all 
the  actions  must  be  in  one  of  the  courts,  and  to  make  that  suit 
effectual  to  the  end  sought,  the  power  must  be  in  that  court 
to  enjoin  the  parties  to  the  suits  in  the  co-ordinate  courts  from 
proceeding  therein.  An  instance  of  the  exercise  of  one  branch 
of  tliis  power,  sanctioned  by  this  court,  is  found  in  the  caae 
of  iV^.  Y.  and  iT.  JETav,  JR.  B.  Co.  v.  Schuyler  (17  N.  T.,  592). 
Nor  is  it  without  other  precedent,  that  a  court  of  equity,  by 
action  instituted  before  it,  may  question  the  proceedings  in 
another  court  of  equity.  Thus  one  court  of  equity  has  over- 
hauled the  decree  ^ofajiother  court  of  equity  ff^r  franHj 
contrivance  or  covui  in  the  obtaining  of  it.  {Bandon  v. 
BeecKer^^'Xjlii^  &  Fin.,  479;  Manaton  v.  Molesworth^  1 
Eden.,  25.) 

If  it  may  entertain  an  action  for  that  purpose,  in  which  its 
decree,  if  favorable  to  the  moving  party,  will  have  the  effect 
to  forever  restrain  the  execution  of  the  decree,  the  validity 
of  which  is  brought  in  question ;  why  may  it  not,  pending  the 
suit  before  it,  restrain  by  temporary  injunction  the  execution 
and  enforcement  of  that  decree  ?  If  it  may  thus  restrain  the 
proceedings  in  another  court  of  equity  to  enforce  the  decree 
of  that  court,  may  it  not  restrain  the  proceedings  in  that  court 
to  obtain  the  decree  ?  We  speak  of  it  not  as  a  power  usually 
to  be  exercised,  but  as  one  not  beyond  the  jurisdiction  of  the 
court.  The  affirmative  answer  to  this  query  is  found  in  the 
feet  that  it  has  done  so.  {Jackson  v.  Leaf^  1  Jac.  &  W., 
229-232 ;  Clarke  v.  Ormonde^  Jacobs,  546 ;  jEaW  of  Newberry 
V.  Wreii^  1  Yern.,  220,  and  notes  ;  Ist  Am.  fr.  3d  Lond.  ed. ; 
VendaU  v.  Harvey^  Nelson,  19-21;  Joanes  v.  Whitneyy 
Carey,  161 ;  Booth  v.  Leycester^  3  Myl.  &  Cr.,  459 ;  Be(^- 
ford  V.  KembU^  1  Sim.  &  Stu.,  7 ;  Oramford  v.  Fisher^  10 
Sim.,  479;  Schuyler  v.  PdUaaier,  3  Edw.  Ch.,  191,  192; 
Beauohamp  v,  MunUey^  Jacob,  546.) 
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But  this  ground  of  equitable  jurisdiction,  viz.,  that  to 
restrain  proceedings  in  a  court  at  law,  is  not  removed  when 
the  same  court  is  clothed  with  powers  both  at  law  and  in 
equity.  Granted,  that  since  the  conjunction  in  this  State  of 
law  and  equity  powers  in  nearly  all  courts  of  original  juris- 
diction, one  court  may  not,  as  a  usual  thing,  interfere  with 
the  proceedings  in  another  court  co-ordinate  in  power.  Yet 
the  jurisdiction  to  restrain  proc^eedings  at  law  remains. 

A  court,  upon  its  equity  side,  may  enjoin  its  own  suitors' 
proceeding  upon  its  law  side.  This  jurisdiction  is  preserved 
and  may  be  exercised.  The  only  question  can  be,  as  to  the 
method  in  which  it  shall  be  done.  Is  the  method  this  alone, 
that  in  the  action  on  the  law  side  of  the  court,  the  facts  be  set 
up  by  answer,  and  affirmative  equitable  relief  being  prayed 
for  upon  them,  the  action  be  transformed  into  an  equitable 
one,  and  thus  there  be,  though  not  formally,  yet  practically, 
an  injunction  upon  the  party  plaintiff  from  enforcing  his 
strict  legal  right,  until  there  shall  be  a  determination  of  the 
claim  of  the  party  defendants  for  equitable  relief  t  In  a  case 
in  which  all  parties  and  all  interests  necessary  to  a  full  and  com- 
plete determination  of  the  controversy,  were  or  could  be 
brought  before  the  court  in  the  original  action  in  a  proper 
attitude  to  each  other,  there  could  be  had  such  a  determina- 
tion. (Code,  §  274,  sub.  2 ;  Dobaon  v.  Pearcey  12  N".  Y., 
156 ;  Despwrd  v.  Walhridge^  15  N.  Y.,  374 ;  Chase  v.  Peck^ 
21  N.  Y.,  581.) 

But  this  is  not  always  pra^iticable.  If  it  be  said,  as  is  said, 
that  a  court  cannot  restrain  itself,  the  answer  is  that  a  court  of 
equity  never  sought  or  claimed  to  restrain  a  court  at  law,  but 
did  enjoin  the  suitors  in  it.  (Willard  Eq.  Juris.,  347 ;  Story 
Eq.  Juris.,  §§  875-899.) 

If  it  be  said  that  the  court  can  act  upon  its  suitors  by  way 
of  restraint  in  the  very  action  which  they  are  then  prosecut- 
ing before  it,  one  answer  is  that  all  the  persons  to  be  restrained 
and  affected  by  injunction,  temporary  and  perpetual,  may  not 
be  parties  to  that  action,  and  so  not  in  the  power  of  the  court. 
(Story  Eq.  Juris.,  §  891J.)     And  another  answer  is,  that  a 
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party  defendant  may  sometimes,  for  immediate  or  full  remedy, 
need  relief  against  as  well  a  co-defendant  in  the  original 
action  as  the  plaintiff  therein  (1  Beav.,  lYl),  and  that  he  can- 
not always  have  relief  against  the  co-defendant,  based  npon 
the  allegations  of  new  matter  in  his  own  answer,  inasmuch 
as  the  co-defendant. may  not  in  that  a(Jtion  have  opportunity 
of  taking  and  contesting  an  issue  upon  those  allegations,  and 
the  transaction  out  of  which  the  equity  arises  may  be  of  too 
complicated  a  nature  to  be  investigated  in  a  motion  in  the 
same  court  for  summary  relief.  (Willard  Eq.  Juris.,  351 ; 
Decker  v.  Jvdson  [per  Denio,  Ch.  J.],  16  N.  Y.,  439-50 : 
Jones  V.  Orani^  10  Paige,  348.)  So  that  it  may  well  be,  that 
in  an  action  pending  in  a  court  of  both  law  and  equity  pow- 
ers, the  tribunal  may  not  be  able  to  mete  out  full  justice  to 
the  parties  litigant  in  the  action  pending  before  it,  without 
entertaining  a  cross  action,  in  which  other  facts  shall  be  pre- 
sented and  other  persons  made  parties,  and  in  which  last 
action,  it  may  be  needful  that  an  injunction  order  issue, 
restraining  the  prosecution  of  the  first.  (See  Thur^  v. 
TF5K«,  1  Code  Rep.,  83.)  And  accordingly  we  find  the  cir- 
cuit courts  of  the  United  States,  on  the  equity  side,  entertain- 
ing a  bill  and  awarding  an  injunction  to  restrain  proceedings 
on  the  law  side  thereof.  And  it  is  held  that  this  may  be  done 
before  the  commencement  of  the  suit  at  law,  pending  such 
suit,  or  after  its  decision  by  the  highest  law  tribunal.  {Parker 
V.  Judges^  etc,^  12  Wheat.,  561 ;  Dunlap  v.  Siason^  4  Mason, 
849 ;  Humphrey  v.  Leggettj  9  How.  XJ.  S.,  297 ;  Niaodatff  v. 
Smith,  16  Peters,  132.) 

And  this  dijficulty  in  the  way  of  giving  full  relief,  may 
chance  not  only  when  the  first  action  is  one  of  law,  but  when 
it  is  an  action  in  equity.  It  is  true  that  it  has  been  said  in 
general  terms  by  courts  of  chancery,  that  the  court  does  not 
enjoin  its  own  proceedings,  and  that  an  application  to  a  court 
to  restrain  one  of  its  suitors  can  scarcely  be  considered  as 
seriously  made.  {Medlock  v.  Coghum,  1  Rich.  Chy.,  477 ; 
McReynolda  v.  Harahaw,  2  Iredell  Chy.,  196.) 
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The  cases  just  cited  do  not  assert  that  there  is  no  jurisdic- 
tion to  entertain  a  cross-action,  and  in  it  to  grant  an  injunc- 
tion upon  the  original  action.  They  hold  an  injunction  in 
such  case  irregular.  They  do  not  hold  it  void.  In  jffaU  v. 
Fisher  (1  Barb.  Chy.,  55),  an  injunction  restraining  a  party 
from  instituting  a  proceeding  in  equity  to  compel  an  account 
and  payment  of  profits,  was  pronounced  clearly  wrong, 
because  the  complainant  in  the  injunction  action  had  an 
equitable  defence  to  such  a  proceeding.  But  it  was  not  held 
void.  Smith  v.  Am.  Life  Ins.  and  Trust  Co.  (Clarke,  Chy. 
Bep.,  307),  and  Lane  v.  Clark  (Id.,  309),  do  not  hold  that 
there  is  no  jurisdiction  to  grant  an  injunction.  They  are  to 
the  effect  that  it  is  not,  as  a  general  rule,  a  proper  mode  of 
obtaining  a  stay  of  proceedings.  It  is  true,  however,  that  a 
court  of  equity  has  restrained  and  does  restrain  its  own 
suitors.  Drewry  on  Injunctions,  105,  states  it  as  well  set- 
tled, that  a  court  of  equity  will  exercise  jurisdiction  to 
restrain  other  proceedings  in  the  same  court.  So  in  Willard 
on  Equity  Jurisprudence,  350,  351,  it  is  said :  ^^  As  an  injunc- 
tion to  restrain  proceedings  at  law,  is  directed  only  to  the 
parties,  and  assumes  no  superiority  over  the  court  in  which 
the  action  is  pending,  but  is  granted  solely  on  the  ground 
that  some  equitable  circumstances  exist,  which  render  the 
prosecution  at  law  against  conscience  ;  there  is  no  reason  why 
an  injunction  should  not  be  granted  by  the  court  in  which 
the  action  is  pending,  if  the  court  has  jurisdiction  both  at 
law  and  in  equity."  It  is  to  be  observed,  however,  that  the 
learned  author  cites  no  decision  of  a  court  of  equity  to  sus- 
tain his  declaration.  It  is,  however,  not  uncommon  for  courts 
to  stay  the  proceedings  of  suitors  in  actions  pending  before 
them.  This  is  often  done  on  affidavits  or  petition  showing 
that  injury  will  result  to  one  party  in  an  action,  if  the  other 
party  be  permitted  to  proceed  with  the  ordinary  celerity 
allowed  by  the  rules  and  practice  of  the  court.  But  this  is 
generally  by  the  same  court,  in  the  same  action,  and  for  the 
purposes  of  that  action.  Yet  they  have,  in  instances,  gone 
farther  than  this,  and  a  court  of  law  has  stayed  the  proceed- 
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ings  of  one  party  to  an  action  pending  before  it,  to  the  end 
that  the  other  party  might  bring  an  action  in  a  court  of 
equity  to  obtain  the  relief  to  which  it  appeared  that  he  was 
entitled. 

Had  the  court  of  law  in  the  case  last  cited  been  possessed 
of  jurisdiction  in  equity  also,  it  would  have  restrained  one 
suitor  from  proceeding  on  the  law  side  of  the  court,  that  his. 
opponent  might  commence  an  action  against  him  on  the 
equity  side.     It  did  ground  its  order  of  stay  upon  affidavits 
presenting  facts  and  allegations  not  before  shown  in  the 
action  of  which  a  stay  was  given.     And  it  gave  the  order,  so 
that  a  new  and  restraining  action  might  be  begun  and  deter- 
mined in  a  court  of  equity.     Now  had  it  also  possessed  equity 
powers,  could  it  not  at  once  have  entertained  an  action  by  a 
complaint  in  equity  and  upon  that,  and  affidavits  in  that 
action  have  granted  its  order  enjoining  the  suit  at  law  pend- 
ing before  it  ?    It  would  have  been  but  a  step  further  so  to 
do.     Instead  of  by  affidavits  or  petition  in  the  action  pending, 
it  would  have  become  possessed  of  the  facts  warranting  relief 
by  complaint  and  affidavits  in  the  new  action.     Those  &ct8 
would  as  well  warrant  the  entertainmg  the  cross-action  and 
the  issuing  an  injunction  order  in  it,  as  the  stay  of  proceed- 
ings in  the  original  action,  so  that  the  cross-action  might  [be 
brought  in  another  court.     And  jurisdiction   would   have 
existed  for  the  one  method,  as  for  the   other.     But  th^re 
is  not  such  lack  of  precedent  and  authority  for  the  positi( 
that  a  court  of  equity  will  entertain  a  fresh  action  in  it,  an< 
in  that  action  enjoin  the  suitors  in  action  then  pending  befon 
it.     An  action  of  interpleader  in  equity  is  such  a  case,  ij* 
which  a  bill  is  filed  for  the  relief  of  one,  against  whom  several^- 
claim  by  legal  or  equitable  suit  the  same  thing,  debt  or  duty,  V 
but  who  has  incurred  no  independent  liability  to  either  of    \ 
them,  and  does  not  himself  claim  an  interest  in  the  matter. 
In  Warrington  v.  Wheatstone  (Jacob's  Eep.,  202),  an  injunc- 
tion was  granted  to  restrain  parties  to  another  action  in  the 
same  court,  and  this  though  the  objection  was  made  that  the 
same  relief  could  be  had  in  the  original  action  where  the  par- 
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ties  were  the  same.  And  though  the  reasons  given  by  the 
court  may  be  pecuKarly  of  force  iu  that  class  of  cases,  still  it 
is  shown  that,  in  a  case  demanding  it,  jurisdiction  exists,  and 
that  an  injunction  may  issue  in  one  action  in  a  court  to  affect 
the  proceedings  in  an  action  already  pending  in  the  same 
court.  (And  see  GampbeU  v.  JFisher,  supra  ;  Schuyler  v.  Pelis- 
siei%  supra;  Sieveking  v.  Behrens^  2  Myl.  &  Craig,  581; 
Prudential^  etc.^  v.  Thomas,  Law  Rep.,  3  Chy.  App.  [EngJ 
January,  1868,  p.  74.)  And  the  chancellor,  in  Richards  v. 
Satter  (6  J.  C.  R.,  445),  says  that  the  bill  of  interpleader  is 
equally  proper  though  the  claim  of  one  defendant  be  action- 
able at  law  and  the  other  in  equity.  (And  see  Morgan  v. 
Ma/rsack,  2  Merivale,  107.)  In  Cheeseborough  v.  Millard  (1  J. 
C.  R.,  409),  the  Court  of  Chancery,  pending  an  action  before 
it,  entertained  a  cross-action  seeking  relief  on  the  same  subject- 
matter.  We  have  above  alluded  to  the  jurisdiction  of  equity 
to  draw  to  itself  the  determination  of  numerous  actions,  in 
which  the  rights  of  many  were  sought  to  be  enforced  in  what 
was  substantially  the  same  subject-matter,  and  also  to  its  juris- ' 
diction  to  entertain  an  action  to  prevent  a  multiplicity  of 
actions.  In  the  exercise  of  this  jurisdiction,  it  will  enjoin 
proceedings  in  these  actions,  be  they  actions  at  law  in  another 
court  or  actions  in  equity  pending  before  it.  So,  on  a  bill  of 
review,  it  will  enjoin  the  execution  of  a  decree  theretofore 
granted  by  itself.     {Basye  v.  Beard,  12  B.  Monr.,  581.) 

So,  in  an  action  for  the  marshalling  of  assets  and  securi- 
ties. So  (in  a  minor  degree),  it  will  compel  a  suitor  to  elect 
between  a  suit  at  law,  or  one  in  equity,  and  the  first  being 
chosen,  will  stay  proceedings  in  the  last,  or  dismiss  the  bill. 
So,  on  motion  in  an  action,  the  court  will  restrain  a  solicitor 
from  acting  for  one  party  in  that  action,  or  in  any  other  action 
between  the  same  parties  in  respect  to  the  same  matter. 
{CholmonddeyY.  Clinton,  19  Vesey,  Jr.,  261 ;  and  see  Briggs 
V.  Head,  Sau.  &  Sen.,  335  ;  Beer  v.  Ward,  Jacobs,  77.) 

We  may  not  say,  then,  much  as  we  may  deprecate  the  exer- 
cise of  the  power,  unless  in  extreme  cases,  and  where  the 
most  serious  consequences  would  result  from  a  refusal;  we 
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may  not  say  then,  bb  a  general  unlimited  proposition,  that  a 
court  of  equity  has  not  in  any  ease  jurisdiction  to  entertain 
an  action  for  relief,  and  upon  the  papers  therein,  grant  an 
injunction  restraining  the  proceedings  in  a  prior  action  for 
equitable  relief  then  pending  before  it. 

There  was  abstract  jurisdiction  then,  in  the  learned  justice, 
who  granted  the  injunction  order,  to  entertain  the  question, 
and  to  decide,  whether  upon  the  complaint  and  affidavits  in 
this  action,  an  injunction  order  should  be  granted,  or  be 
refused.  Having  that  jurisdiction,  that  power  of  decision, 
when  the  order  was  granted,  it  was  to  be  respected  as  the 
legitimate  and  valid  order  of  the  court,  so  long  as  it  was  not 
set  aside  by  the  court  itself,  or  upon  appeal.  The  defendant 
not  having  obeyed  it,  but  having  taken  a  proceeding  in  the 
action,  proceedings  in  which  were  enjoined,  he  was  in  con- 
tempt. But  it  is  evident  to  us,  that  this  contempt  was  not 
headstrong.  He  was  advised  by  counsel,  that  the  order  was 
void,  and  might  be  disregarded.  And  though  the  advice  of 
counsel  wiU  not  excuse  a  disregard  of  an  order,  so  far  as  the 
rights  of  a  party  have  been  affected  {Hamley  v.  Bennett^  4 
Paige,  163),  we  cannot  but  perceive,  that  both  counsel  and 
client  had  reason  for  faith  that  the  advice  was  sound.  It  had 
been  declared  in  an  opinion  from  the  General  Terfn  of  the 
district  in  which  this  order  of  injunction  was  granted,  and  in 
a  case  in  which  the  plaintiff  in  this  action  was  a  litigant, 
that  an  order  of  injunction  made  by  a  judge  in  an  action 
pending  in  the  Supreme  Court  in  one  district,  restraining  an 
action  pending  in  that  court  in  another  district,  was  abso- 
lutely void  and  might  be  disregarded.  {SchsU  v.  Erie  Bail- 
way  Compamy^  51  Barb.,  368.)  As  this  stood  unreversed, 
counsel  and  client  might  easily  conceive  that  they  could  take 
it  as  a  guide  to  their  conduct,  and  though  it  does  not  justify, 
it  does  palliate. 

Courts  are  authorized  to  take  such  facts  into  consideration, 
in  determining  the  extent  of  punishment,  which  is  to  be 
awarded  against  a  defendant  for  a  breach  of  the  injunction 
order.     {Stdlwan  v.  Judah,  4  Paige,  447 ;  and  see  1  Meri- 
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vale,  3.)  But  tbue  least  that  a  court  can  do  in  such  a  case,  is 
to  require  the  derelict  party  to  pay  to  his  adversary  the  costs 
of  the  proceedings  against  him  for  contempt.  (Id.)  K  an 
actual  loss  or  injury  shall  have  been  produced  to  any  party, 
by  the  misconduct  alleged,  a  fine  shall  be  imposed  sufficient 
to  indemnify  such  party,  and  to  satisfy  his  costs  and  expenses. 
(2  E.  8.,  538,  §  21.)  In  all  other  cases  the  fine  shall  not 
ejo^ed  $250,  over  and  above  the  costs  and  expenses  of  the 
proceedings.  (Id.,  §  22.)  We  do  not  perceive  from  the 
papers,  that  the  plaintiffs  suffered  any  great  actual  loss  or 
injury  within  the  purview  of  section  21  of  the  statute.  There 
seem  to  have  been  many  motions,  and  counter-motions,  in 
the  initiation  of  which  the  plainti&  were  quite  as  energetic 
as  the  defendant. 

The  punishment  of  the  defendant  wiU  be  quite  severe 
enough,  if  it  be  limited  to  that  imposed  by  the  General  Term. 

The  order  of  the  General  Term  should  be  affirmed,  but 
under  the  circumstances  of  the  case,  without  costs  of  this 
appeal  in  this  court  to  either  party  as  against  the  other. 

All  concurring  except  Allen  and  Eapallo,  JJ.,  not  vot- 
ing, and  Peokham,  J.,  who  did  not  sit.    Order  affirmed. 


LuTHEB  H.  Gonklin,  ct  al.,  Respondents,  v*  The  Seoond 
National  Bank  of  Oswego,  Appellant. 

The  certificate  of  stock  in  a  national  bank  contained  a  provision  that  the 
stock  was  not  transferrible  until  all  the  liabilities  of  the  stockholder  to 
the  bank  were  paid. — Hdd,  that  such  an  agreement  gave  the  bank  no 
lien  upon  the  stock  for  subsequent  indebtedness  of  the  stockholder,  and 
was  void  as  prohibited  by  the  act  of  Congress  (act  of  1864, 18  U.  8.  Sta- 
tutes, 99X  The  bank  could  only  acquire  an  interest  in  its  stock  by  a 
purchase,  to  prevent  a  loss  upon  a  debt  previously  contracted  in  good 
faith — Heldy  also,  that  a  debt  due  from  the  stockholder,  arising  from  col- 
lections made  by  him  for  the  bank,  was  a  "  loan  "  within  tlie  meaning  of 
the  act 
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Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court  in  the  fifth  judicial  district,  affirming  a 
judgment  in  favor  of  the  plaintiffs. 

The  Second  National  Bank  of  Oswego  was  incorporated 
under  the  national  currency  act,  approved  February  25th, 
1863 ;  their  articles  of  association  were  dated  January  15th, 
1864,  and  their  by-laws  adopted  March  22d,  1864.  The 
certificates  of  stock  issued  to  the  plaintiffs'  assignor  stated 
in  the  body  of  the  certificate :  "  This  stock  is  not  trans- 
ferable until  all  liabilities  of  the  stockholder  to  this  bank 
are  paid."  This  was  a  transcript  of  one  of  the  by-laws  of  the 
institution.  Mr.  Chandler,  the  plaintiffs'  assignor,  was  a  stock- 
holder in  the  bank ;  he  was  also  a  private  banker  at  Mexico, 
in  this  State.  In  May,  1867,  he  made^  general  assignment 
to  the  plaintiffs  for  the  benefit  of  his  creditors.  Under 
this  assignment,  the  plaintiffs  claim  the  stock  in  question. 
Chandler  acted  as  the  correspondent  of  the  bank  in  his 
vicinity,  in  making  collections,  and  they  also  made  collec- 
tions for  him.  Each  also  paid  to  the  holders  checks  drawn  on 
the  other.  The  accounts  arising  from  these  mutual  tran^- 
tions  were  settled  from  time  to  time;  no  interest  was 
allowed  by  either  party  to  the  other.  At  the  time  of  the 
assignment,  the  balance  due  from  him  to  the  bank  for  moneys 
collected  for  them  was  about  $4,000.  For  this  they  claim  a 
lien  upon  the  stock  in  question. 

John  C,  Churchill^  for  the  appellants.  On  the  question  of 
the  validity  of  the  by-law.  {Child  v.  HvdsorCs  Bay  Go.^  2  P. 
Williams,  207 ;  Union  Bk,  v.  Laird,  2  Wheat.,  390 ;  Mc- 
Dowell V.  Bk.  of  Will.,  1  Har.  (Del.),  27 ;  Walshes  Assignees 
V.  Bk,  of  N,  A.y  8  S.  &  R.,  73 ;  Cunningham  v.  Ala.  L.  Ins. 
Co.,  4  Ala.,  652 ;  Angell  on  Corp.,  5  ed.,  §  355 ;  1  Geo.,  43 ; 
26  Conn.,  144 ;  9  Missouri,  149.) 

Amasa  J.  Parker,  for  the  respondents.  This  court  cannot 
look  into  the  evidence  to  see  whether  other  fects  than  those 
found  by  the  judge  may  not  be  discovered.    {Mosher  v. 
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HotchkisSy  3  Keyes,  161 ;  Farnam  v.  Hotchkiss^  2  Keyes,  9 ; 
Marco  v.  Liverpool  Co.,  35  N.  T.,  ^&4: ;  Colwell  v.  Lavyrence^ 
38  N.  Y.,  71 ;  Mason  v.  Lord,  40  N.  T.,  477 ;  Code,  §§  267, 
268,  272.)  The  by-law  was  void.  {Leggett  v.  Bk.  of  Sing 
Sing,  24  N.  T.,  283  ;  Bk.  of  Attica  v.  Manufacturers'  Bk.,  20 
K  Y.,  501 ;  In  re  Long  Island  Co.,  19  Wend.,  37.)  The 
money  advanced  by  the  bank  was  a  loan.  {Marine  Bk,  v. 
Fulton  Bk.,  9  Wallace,  252 ;  Tinkham  v.  Heyworth,  3 1  111., 
319 ;  Morse  on  Banking,  19,  322 ;  Bouvier's  Law  Dictionary, 
title,  "Loan." 

Gbovee,  J.  The  defendant,  as  appears  by  the  case,  was 
incorporated  under  the  national  currency  act  of  1863.  Sec- 
tion 25  of  that  act  provides  that  the  banks  shall  have  a  lien 
upon  the  stock  of  each  stockholder  for  all  debts  and  liabilities 
jfrom  him  to  the  bank  unpaid,  and  no  transfer  of  the  stock  of 
the  bank  shall  be  valid  until  all  debts  and  liabilities  of  the 
stockholder  making  the  transfer  are  paid,  and  this  provision 
shall  be  inserted  in  substance  in  the  certificates  of  stock  issued 
by  the  bank.  Section  21  provides  that  certificates  of  stock 
signed  by  the  president  and  cashier  may  be  issued  to  stock- 
holders, and  the  certificates  shall  state  on  the  face  thereof  that 
the  stock  is  transferable  only  upon  the  books  of  the  bank,  and 
that  when  the  stock  is  transferred,  the  certificate  thereof  shall 
be  returned  to  the  bank  and  canceled  and  new  certificates 
issued.  The  certificates  for  stock  issued  by  the  defendant 
to  the  plaintiff's  assignor,  pursuant  to  the  requirement  of  the 
twenty-fifth  section,  expressed  on  their  face  that  the  stock  was 
not  transferable  until  all  liabilities  of  the  stockholders  to  the 
bank  were  paid.  It  is  entirely  clear  that,  by  the  currency  act 
of  1863,  a  lien  was  given,  to  all  banks  organized  under  it,  upon 
the  stock  of  each  stockholder  for  all  debts  and  liabilities  to  the 
banks.  This  lien  did  not  arise  from  any  by-law  of  the  banks, 
but  was  given  expressly  by  the  statute  authorizing  the  incor^ 
poration  of  this  class  of  institutions.  But  the  act  of  1863  was 
repealed  by  the  sixty-second  section  of  the  currency  act  of  1864, 
passed  June  3d  of  that  year.    (13  U.  S.  Statutes  at  Large,  99.) 
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That  section  provides  that  the  act  entitled  an  act  to  provide 
a  national  currency,  etc.,  approved  February  25th,  1863,  i& 
hereby  repealed ;  provided  that  such  repeal  shall  not  affect 
any  appointments  made,  acts  done,  or  proceedings  had,  or  the 
organization,  acts  or  proceedings  of  any  association  organized 
or  in  the  process  of  organization  under  the  act  aforesaid,  and 
provided  also  that  all  such  associations,  organized  or  in  pro- 
cess of  organization,  shall  enjoy  all  the  rights  and  privileges 
granted,  and  be  subject  to  all  the  duties,  liabilities  and 
restrictions  imposed  by  this  act^  and  provided,  further,  that 
the  circulation  issued  or  to  be  issued  by  such  association  shall 
be  considered  as  a  part  of  the  circulation  provided  for  in  this 
act.  The  intention  of  this  section  was  to  continue  in  exist- 
ence all  banks  organized  under  the  act  of  1863,  with 
the  same  powers  and  privileges,  and  subject  to  all  the 
restrictions  conferred  and  imposed  upon  those  thereafter 
organized  under  the  act  of  1864.  The  provisions  giving  a 
lien  to  a  bank  upon  the  stock  of  its  stockholders  for  any  debt 
or  liability  of  a  stockholder  to  the  banks  and  for  expressing 
such  liability  upon  the  face  of  the  certificates  issued  to  holders 
of  stock  contained  in  the  act  of  1863,  were  not  se-enacted 
by  the  act  of  1864.  The  defendant  cannot,  therefoi'e,  sus- 
tain the  lien  claimed  upon  the  act  of  congress  imder  which  it 
is  incorporated.  Were  there  no  restrictions  imposed  by  the 
act  of  1864,  upon  banks  acquiring  liens  upon  its  stocks  for 
the  debts  and  liabilities  of  its  stockholders  to  it,  the  only 
question  in  the  case  would  be,  whether  a  lien  in  its  favor  was 
created  by  the  by-law  enacted  by  its  directors,  declaring  that 
its  stock  should  be  subject  to  such  lien.  But  the  act  of 
1864  does  impose  restrictions  upon  banks  in  this  respect. 
Section  35, 13th  U.  S.  Statutes  at  Large,  110,  provides  that  no 
association  shall  make  any  loan,  or  discount  on  the  security 
of  the  shares  of  its  own  capital  stock,  nor  be  the  purchaser 
or  holder  of  any  such  shares,  unless  such  security  or  purchase 
shall  be  necessary  to  prevent  loss  upon  a  debt  previously  con- 
tracted in  good  faith,  and  stocks  so  purchased  or  acquired 
shall,  within  six  months  from  the  time  of  its  purchase,  be  sold 
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or  disposed  of  at  public  or  private  sale,  in  default  of  which  a 
receiver  may  be  appointed  to  close  up  the  business  of  the 
association  according  to  the  provisions  of  the  act.  It  was 
held  by  the  United  States  Supreme  Court  in  The  First 
National  Bamk  of  South  Bend^  plaintiff  in  error,  v.  Lanier . 
cmd  aZ.,  defendants  in  error,  that  a  pledge  of  his  stock  to  the 
bank  as  a  security  for  such  money  as  the  bank  might  deposit 
with  a  banking  firm  of  which  the  stockholder  was  a  member, 
was  prohibited  by  -the  above  section,  and  therefore  void. 
Justice  Davis  in  giving  the  opinion  of  the  court  says :  These 
institutions  were  created  to  subserve  public  purposes,  and  not 
the  mere  private  interests  of  their  stockholders,  and  in  no 
better  way  could  this  object  be  attained,  than  by  placing 
shareholders  in  their  pecuniary  dealings  vrith  the  bank  on  the 
same  footing  with  other  customers.  Besides,  how  could  the 
capital  of  the  bank  be  kept  available  for  active  use,  if  the 
shareholder,  who  had  pledged  his  stock  for  borrowed  money, 
should  be  unable  to  meet  his  obligation.  To  the  extent  of 
the  debt,  the  capital  would  be  withdravm,  and  it  is  hardly 
possible  that  this  could  be  the  case  for  any  length  of  time 
were  the  debt  secured  outside  of  the  stock.  The  learned  jus- 
tice answers  the  argument  of  the  plaintiff's  counsel :  That 
deposits  are  neither  loans  or  discounts,  and  comes  to  the 
conclusion  that  they  are  loans  within  both  the  letter  and 
spirit  of  the  section,  whether  interest  was  agreed  to  be 
paid  thereon  or  not.  The  question  in  the  present  case 
is  not,  upon  principle,  distinguishable  from  The  Bank 
of  South  Bend  v.  I/mier.  In  the  present  case  the  plain- 
tiff's assignor,  who  was  a  private  banker,  and  the  defend- 
ant, were  the  agents  of  each  other  for  the  collection  of 
paper  belonging  to  one  against  parties  in  the  vicinity  of  the 
other,  and  for  paying  checks  drawn  upon  the  other  presented 
by  holders  thereof.  The  course  of  business  waa  that  each 
credited  the  other  in  account  for  the  money  collected  upon 
paper  sent  for  collection,  and  charged  such  checks  drawn 
upon  the  other  as  were  paid.  These  accounts  were,  from  time 
to  time,  settled,  and  any  balance  d^e  paid  by  the  debtor 
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party.  The  money  collected  upon  paper  remitted  for  that 
purpose,  when  credited  in  account  by  a  banker,  with  the  con- 
sent of  the  party  owning  the  paper,  becomes,  to  all  intents 
and  purposes,  a  deposit,  and  comes  directly  within  the  rule 
settled  in  The  Bank  v.  Lanier,  Besides,  the  construction 
put  upon  the  section  in  that  case,  and  the  reasons  assigned 
therefore,  lead  necessarily  to  the  conclusion  that  all  agree- 
ments by  a  stockholder,  providing  that  the  bank  shall  have  a 
lien  upon  his  stock  for  any  liability  thereafter  created  by  him 
to  4he  bank,  are  within  section  35  of  the  act,  and  void.  That 
the  bank  can  only  acquire  an  interest  in  its  stock  by  an  abso- 
lute purchase,  to  prevent  a  loss  upon  a  debt  previously  con- 
tracted in  good  faith.  When  the  statute  has  prohibited  all 
express  agreements  between  a  bank  and  its  stockholders  for  a 
lien  in  favor  of  the  former  upon  the  stock  of  the  latter,  to 
secure  any  debts  or  liabilities  of  the  stockholders  to  the  bank, 
that  no  such  lien  can  be  created  by  a  mere  by-law  of  the 
bank  is  too  clear  to  require  discussion. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  agreeing  except  Peokham,  J.,  who  does  not  vote. 

Judgment  affirmed. 


Stephen  M.  Goeton,  Respondent,  v.  The  Eeib  Railway 

Company,  Appellant. 

It  is  the  clear  duty  of  a  person  as  he  comes  near  to  and  upon  a  railroad 
crossing,  to  use  all  proper  precautions  to  avoid  injury,  and  the  least  he 
can  do  is  to  look  in  both  directions.  If  he  does  not  do  so,  and  this  omis- 
sion contributes  to  his  iiyury,  he  is  guilty  of  such  negligence  as  will  bar 
his  recovery,  notwithstanding  the  negligence  of  those  in  charge  of  the 
train  in  omitting  to  sound  the  whistle  or  ring  the  bell. 

(Argued  May  29th ;  decided  June  6th,  1871.) 

Appeal  from  the  judgment  of  the  late  General  Term  of 
the  Supreme  Court,  in  the  fifth  judicial  district,  affirming 
the  judgment  of 'the  Circuit  in  favor  of  the  plaintiff. 
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This  action  was  brought  to  recover  for  personal  injuries 
sustained  by  the  plaintiff,  as  well  as  injuries  to  his  property,  by 
reason  of  having  been  struck  down  by  one  of  the  defendant's  loco- 
motives while  he  was  attempting  to  cross  the  defendant's  rail- 
road in  the  town  of  Corning,  Steuben  county.  The  plaintiff 
was  familiar  with  the  crossing,  and  knew  that  a  train  was  liable 
to  pass  at  that  time.  The  plaintiff,  although  the  view  was  unin- 
terrupted for  a  long  distance,  did  not  look  up  and  down  the 
track ;  had  he  done  so,  he  might  have  avoided  the  accident. 
Evidence  was  given  showing  that  no  bell  was  rung,  nor 
whistle  sounded  as  the  train  approached  the  crossing.  The 
material  evidence  is  stated  in  the  opinion. 

G.  M,  Diveriy  for  the  appellant.  On  the  question  of  negli- 
gence, Fmst  V.  R.  E.  R.  R,  Co.  (39  N.  Y.,  47, 68) ;  Beisiegd 
V.  N.  T.  a  R.  R.  Co.  (34  N.  Y.,  625) ;  Ravens  v.  FrieR.  R. 
Co.  (41  N.  Y.,  298,  299).  On  the  question  of  intoxication, 
Ernst  V.  E.  R.  R.  R.  Co.  (34  How.,  110) ;  35  K.  Y.,  21 ; 
Button  V.  Zr.  R.  R.  R.  Co.  (18  N.  Y.,  248) ;  Aqer  v.  City 
of  ZoweU  (3  AUen,  402,  406) ;  S.  &  R.  on  Negligence,  §§  45, 
417,  note  1. 

Brown  &  Graves^  for  the  respondent.  The  finding  of  the 
jury  upon  questions  of  fact  is  conclusive.  (14  N.  Y.,  310 ; 
13  N.  Y.,  533 ;  36  How.,  84.)  Former  declarations  must  not 
only  relate  to  the  issue,  but  must  be  matters  of  fact,  and  not 
merely  a  former  opinion  of  the  witness.  {Holmes  v.  Ander- 
son^ 18  Barb.,  420  ;  Eltin  v.  Larkins^  5  Carr.  &  Payne,  385 ; 
1  Cow.  &  Hill's  Notes,  727,  772 ;  1  Green.  Ev.,  586 ;  TeaU 
V.  B(yrden^  40  Barb.,  137.)  The  question  of  negligence  is  one 
for  the  jury,  where  there  is  any  conflict  of  testimony  upon 
that  point.    (39  K  Y.,  68;  37  K  Y.,  287;  36  K  Y.,  132; 

35  N.  Y.,  10 ;  13  K  Y.,  533  ;  26  How.,  177  ;  23  How.,  168 ; 

36  How.,  84 ;  30  How.,  219  ;  40  Barb.,  193  ;  Starker's  Ev., 
2d  vol.,  973.)  On  the  question  of  intoxication.  Stark.  Ev., 
3d  vol.,  496 ;  Hart  v.  Newland  (3  Hawks.,  122, 123) ;  United 
States  V.  Jones  (1  Wash.  C.  C.  R.,  372) ;  Haley  v.  Earle  (30 
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N.  T.,  208) ;  Green,  on  Ev.,  TO,  §  52 ;  684,  §  M8 ;  PhU.  & 
Am.  on  Ev.,  909,  910 ;  1  E.  D.  Smith,  271.  On  the  question 
of  the  rate  of  speed,  Bbsley  v.  Black  (28  K  T.,  438) ;  26 
How.,  97 ;  IE.  D.  Smith,  271 ;  Kehey  v.  Barney  (12  N.  T., 
425);  Johnson  v.  Hudson  R.  R.  R,  Co.  (20  K  T.,  66); 
afltoning  S.  C.  in  6  Duer,  633,  and  disapproving.  Brand  v. 
S.  c&  T.  R.  R.  Co.  (8  Barb.,  368) ;  Ernst  v.  E.  R.  R.  R.  Co. 
(39  N.- Y.,  67) ;  HaHy  v.  C.  R.  R.  Co.  (42  N.  T.,  472). 

Allen,  J.  At  the  close  of  the  evidence  on  the  part  of  the 
plaintiff,  the  defendant  moved  that  the  plaintiff  be  nonsuited, 
upon  the  ground  that  he  was  shown  to  have  been  negligent, 
in  approaching  as  well  as  in  crossing  the  railroad  track  ;  that 
is,  that  the  plaintiff  was  not  wholly  without  fault,  but  that 
the  injury  was  in  part  attributable  to  his  own  negligence  and 
want  of  care. 

Evidence  had  been  given  tending  very  strongly  to  show, 
that  as  the  train  of  cars  approached  the  road  crossing,  the 
bell  upon  the  locomotive  was  not  rung  or  the  whistle  sounded, 
as  required  by  statute,  and  that  no  signal  of  the  approaching 
train  was  given  by  the  persons  in  charge.  In  the  absence  of 
proof  of  any  negligence  or  other  fault  on  the  part  of  the  plain- 
tiff contributing  to  the  injury,  this  would  have  authorized  a 
verdict  for  the  plaintiff. 

The  omission  to  ring  the  bell,  or  sound  the  whistle,  or  give 
other  signal,  to  warn  persons  who  might  be  upon  the  high- 
way,  in  the  vicinity  of  the  intersection  of  the  railroad  track 
with  the  public  traveled  road,  of  the  approach  of  the  train, 
was,  per  se^  negligent,  subjecting  the  defendant  to  liability 
for  all  damages  that  might  accrue  to  any  one  by  reason  of 
such  omission. 

The  highway  crossed  the  railroad  at  an  acute  angle,  and  the 
plaintiff  was  moving  along  the  road  and  across  the  railroad  in 
a  south-easterly  direction,  approaching  the  railroad  from  the 
north-west,  and  the  colliding  train  of  cars  approached  from  the 
west,  on  the  southernmost  of  the  two  railroad  tracks.  The 
course  of  the  railroad  at  that  point  was  in  a  direct  line  both 
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east  and  west,  and  the  plaintiff  testified  that  when  he  got  on 
to  the  track  there  was  nothing  to  prevent  him  from  looking 
both  east  and  wedt ;  that  is,  that  there  was  nothing,  as  he 
approached  and  reached  the  railroad  track,  to  intercept  or 
obstruct  his  view,  or  prevent  his  seeing  the  approaching  train 
had  he  looked  in  that  direction ;  that  the  space  between  the 
two  tracks  was  three  or  four  feet ;  that  when  he  drove  up  to 
the  rail  (that  is,  to  the  north  rail)  he  made  no  effort  to  look 
west  to  see  whether  a  train  was  coming ;  that  he  did  not  try 
to  look  west  at  that  time.  Another  of  the  witnesses  testified 
that  some  years  before  he  had  come  direct  to  the  track  when 
a  train  of  cars  going  east  had  passed,  and  that  he  supposed  he 
could  have  seen  a  mile  up  the  road,  if  he  had  looked,  but  he 
was  not  paying  attention  and  came  near  being  caught. 

Dr.  Graves,  the  attending  physician,  and  a  witness  for  the 
plaintiff,  had  just  crossed  the  railroad  from  the  south,  and  was 
sitting  in  his  wagon  by  the  roadside,  some  twelve  or  fifteen 
rods  north-westerly  from  the  railroad  crossing,  when  plaintiff 
passed  him  going  toward  the  crossing.  He  had  seen  the 
coming  train  as  he  approached  the  railroad  from  the  south, 
and  he  saw  it  as  he  was  crossing  the  railroad,  and  it  was  then 
just  going  into  or  coming  out  of  a  bridge  some  distance  from 
the  road  crossing.  There  was  no  doubt,  upon  the  evidence 
given  by  the  plaintiff  and  his  witnesses,  that  had  he  looked 
to  the  west,  as  he  drew  near  the  railroad,  he  could  have  seen 
the  train  of  cars  approaching  from  the  west  and  avoided  the 
collision.  There  was  no  proof  of,  or  attempt  to  prove  any 
obstruction  or  hindrance  to  the  view  westward  along  the  line 
of  the  road,  or  that  a  train  of  cars  coming  from  that  direc- 
tion was  not  in  plain  sight  for  a  long  distance.  Dr.  Graves, 
and  a  Mr.  Goff,  with  whom  the  doctor  was  conversing,  when 
the'  plaintiff  passed  them  on  the  road,  saw  the  train  from 
their  position  on  the  road  before  it  reached  the  crossing,  and 
testified  that  it  was  in  sight  .from  Kowley's  crossing,  which  is 
^Bome  distance  west  of  the  crossing  at  which  the  plaintift' 
received  the  injury  complained  of.  Mr.  Goff,  who  lives  at 
that  place,  testified,  that  a  person  near  to  the  western  bound 
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(that  is  the  northern)track  ,  could  see  the  track  westward  to 
the  culvert  bridge ;  that  he  could  see  up  a  mile  and  a  quar- 
ter, he  thought,  and  no  trouble  about  it.  It  was  the  clear 
duty  of  the  plaintiff  as  he  came  near  to,  and  upon  the  rail- 
road track,  to  use  all  proper  precautions  to  avoid  injury,  and 
the  least  that  he  could  do  was  to  look  in  both  directions. 

It  is  not  imposing  an  onerous  duty  upon  the  traveler  cross- 
ing a  railroad  in  broad  daylight,  over  which  trains  of  cars 
were  frequently  passing,  and  are  liable  to  pass  at  any  time,  to 
make  use  of  the  most  common  and  lowest  degree  of  observa- 
tion and  care,  and  to  cast  his  eyes  in  both  directions,  and  in 
every  direction,  from  which  danger  may  be  apprehended. 
He  may  not  shut  his  eyes  and  stop  his  ears,  and  rush  on 
regardless  of  the  peril,  and  hold  the  railroad  company  as  the 
insurer  of  his  life,  not  only  against  the  acts  of  its  servants, 
but  against  his  own  suicidal  negligence.  The  doctrine  has 
been  declared  by  this  court,  and  reaffirmed,  that  a'  traveler 
approaching  a  railroad  track  is  bound  to  use  his  eyes  and 
ears  so  far  as  there  is  an  opportunity,  and  when,  by  the  use 
of  those  senses,  danger  may  be  avoided,  notwithstanding  the 
neglect  of  the  railroad  servants  to  give  signals,  the  omission 
of  the  plaintiff  to  use  his  senses  and  avoid  the  danger,  is  con- 
curring negligence,  entitling  the  defendant  to  a  nonsuit. 
{£mst  V.  R.  R.  R.  R.  Co.,  35  N.  T.,  9 ;  S.  C,  39  N.  T., 
61 ;  Beisiegd  v.  N.  Y.  C.  R.  R.  34  N.  Y.,  625 ;  JETavetis  v. 
Erie  Railway  Co.,  41  N".  Y.,  296.)  There  was  no  conflict- 
ing evidence  upon  this  point.  There  was  a  conflict  as  to  the 
existence  of  objects  obstructing  the  view  of  a  train  approach- 
ing from  the  west,  at  points  on  the  highway,  between  the 
railroad  and  Goff 's  house,  and  up  to  within  from  two  to  four 
rods  of  the  railroad,  and  the  evidence  upon  that  subject  pre- 
sented a  fair  question  for  the  jury.  But  these  obstacles,  if 
they  existed  and  hid  from  view  the  railroad  and  approaching 
trains  to  the  extent  claimed,  did  not  relieve  the  plaintiff  from 
the  duty  of  looking  for  an  eastward  bound  train  at  the  flrst 
opportunity,  but  rather  rendered  a  cautious  approach  to  the 
crossing  the  more  necessary     Upon  the  undisputed  evidence, 
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that  if  the  plaintiff  had  looked  to  the  west,  as  he  approached 
and  reached  the  north  track  of  the  railroad,  he  could  have 
seen  the  approaching  train,  and  that  he  did  not  look,  he 
should  have  been  nonsuited.  This  maybe  explained  upon 
another  trial,  but  upon  this  record,  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event 

All  agree  except  Rapallo,  J.,  who  was  not  present  at  the 
argument. 

Judgment  reversed. 


Gboege  W.  Beees,  Appellant,  v.  John  T.  Hendbickson  et  al., 

Kespondents. 

It  is  irregular  to  include  in  the  judgment  rendered  upon  an  appeal  tlie 
amount  of  the  judgment  of  the  court  below,  thus  making  it  a  Judgment 
for  the  amount  of  that  judgment  and  the  costs  of  the  appeal.  Where, 
however,  judgment  is  entered  in  that  form,  payment  of  the  amount 
thereof  would  operate  not  only  as  a  satisfaction  of  such  judgment,  but  of 
the  judgment  below  Included  therein. 

The  execution  of  an  acknowledgment  of  satisfaction  of  a  judgment,  and 
acknowledging  such  execution  as  required  by  statute,  is  an  act  of  equal 
deliberation  and  solemnity  as  the  execution  of  an  instrument  under  seal. 
It  is  equally  effective  as  an  evidence  of  paymeot  of  the  judgment,  as  an 
instrument  executed  under  seal,  and  will  discharge  the  judgment,  although 
the  consideration  therefore  is  less  than  the  amount  due  on  the  judgment. 

An  attorney  is  not  authorized  by  his  retainer  to  satisfy  a  judgment  without 
pajnoaent,  and  if  he  does  so,  the  court  will  set  such  satisfaction  aside, 
and  although  an  attorney  should  hold  the  judgment  by  assignment,  as 
security  for  debts  due  from  his  client,  his  satisfaction  without  payment  is 
good  only  for  the  amount  of  his  interest. 

(Argued  May  29th;  decided  June  6th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  aflSrming  the  judg- 
ment of  the  circuit  in  favor  of  defendant. 

In  June,  1858,  the  defendant  recovered  a  judgment  by 
default,  in  the  Superior  Court  of  the  city  of  New  York, 
against  the  plaintiff,  for  $1,754.78.  One  O'Brien  was  the 
Hand— Vol.  VI.     84 
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attorney  of  record  for  Hendrickson.  In  July  of  the  same 
year,  this  judgment  was  assigned  to  Callaghan  &  Miller^ 
who  had  been  duly  substituted  as  attorneys  for  Hendrickson. 
The  assignment  was  absolute  in  form,  and  transferred  the 
whole  judgment,  but,  in  fact,  was  a  security  for  $1,000  duo 
Callaghan  &  Miller  for  services,  and  $100  lent  him  by  Cal- 
laghan. On  the  13th  of  July,  the  default  was  opened  on 
Beers'  application,  the  judgment  to  stand  as  security,  and  the 
suit  was  referred.  The  referee  decided  against  the  plaintiff 
Beers,  and  a  second  judgment  was  entered  in  favor  of  defend- 
ant Hendrickson,  against  Beers  for  $2,165.67.  From  this 
judgment.  Beers  appealed  to  the  General  Term  without 
giving  security;  this  judgment  was  affirmed,  and  a  third 
judgment  was  entered  against  Beers  for  the  full  amount 
of  the  second  judgment,  with  interest  and  costs  of 
appeal,  making  $2,259.15.  Callaghan  &  Miller  issued  exe- 
cution on  the  third  judgment,  which  was  returned  wholly 
unsatisfied.  The  firm  of  Callaghan  &  Miller  was  dissolved, 
and  about  two  years  afterward  Miller  acknowledged  a  satis- 
faction piece  of  the  third  judgment,  which  was  filed  with  the 
clerk  of  the  court.  This  was  in  consideration  of  $200  paid  by 
the  plaintiff  to  Miller,  entirely  without"  the  knowledge  or 
consent  of  either  Callaghan  or  Hendrickson.  Miller  did  not 
have  the  possession  of  the  assignment,  but  stated  to  the  plain- 
tiff that  he  was  the  owner.  In  September,  1866,  the  first 
and  second  judgments  being  still  on  record.  Beers  caused 
satisfaction  pieces  of  them  to  be  presented  to  Callaghan,  and 
requested  him  to  execute  them.  This  was  refused.  This 
action  was  against  Hendrickson  and  Callaghan  for  a  decree 
that  these  two  judgments  are  paid,  and  that  Callaghan  be 
required  to  satisfy  them  of  record,  and  for  such  other  relief  as 
the  court  may  deem  the  plaintiff  entitled  to.  Callaghan 
always  retained  possession  of  the  assignment 

Max  Goepp,  for  the  appellant.  As  to  merger  of  judgments, 
cited  Pierce  v.  Thomas  (4  E.  D.  Smith,  354) ;  Union  Bk.  v. 
MoU  (8  Bosw.,  591) ;  Oilchriat  v.  Comfort  (26  How.,  894) ; 
Ford  V.  WhiiAdge  (9  Abb.,  416) ;  MiUer  v.  Lis.  Co.  (3  E. 
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D.  Smith,  184)  ;  Bewrddey  S.  Co.  v.  Foster  (34  How.,  97) ; 
Binase  v.  Wood  (37  N.  T.,  532) ;  Briggs  v.  Thjompaon  (20 
John.,  294) ;  RaUey  v.  FUnt  (15  Abb.,  371) ;  Eno  v.  Croohe 
(6  How.,  462) ;  Be  Agreda  v.  Mcmtd  (1  Abb.,130) ;  Ander- 
(ton  V.  NichoUy  4  Eob.,  630.)  That  the  origmal  claim  of  Hen- 
drickson  merged  in  the  first  judgment,  and  the  assignment  to 
C.  &  M.  vested  in  them  the  whole  of  the  claim.  {MaUory  y. 
Leachy  14  Abb.,  449,  note ;  8.  (7.,  23  How.,  507 ;  Goodrich  v. 
Dunbar y  17  Barb.,  644 ;  Nichol  v.  Mason,  21  Wend.,  341 ; 
OaMey  v.  AspinwdUy  4  Comst.,  519  ;  Besley  v.  Pal/mery  1  Hill, 
482  ;  Swydam  v.  Barbery  18  N.  T.,  470  ;  Doughty  v.  Hope, 
3  Denio,  249 ;  Pea/rce  v.  Kearney^  5  Hill,  82 ;  Claff  v.  Meae- 
rolcy  38  Barb.,  665.)  The  assignment  of  a  judgment  transfers 
the  debt  as  well  as  the  security,  the  debt  being  merged  in 
the  judgment.  {EUaworth  v.  Cald/weUy  18  Abb.,  20;  Pat- 
tiaon  V.  BuMy  9  Cow.,  747 ;  De  Chant  v.  Orahamy  1  N.  T. 
Leg.  Obs.,  75 ;  Thomas  v.  Eubbdly  35  N.  T.,  120 ;  Camea  v. 
Platty  40  N.  Y.,  181.)  That  one  of  two  joint  assignees 
represents  both,  and  his  acts  are  binding  on  both,  he  cited 
Pieraon  v.  Hooker  (3  Johns.,  68) ;  BvlTdey  v.  Dayton  (14 
Johns.,  387) ;  Brvsn  v.  Maynard  (17  Johns.,  58) ;  Jacowh  v. 
Ha/rwood  (2  Ves.  Sr.,  265) ;  Murray  v.  Blatchford  (1  Wend., 
383) ;  WeUa  v.  Evana  (20  Wend.,  251) ;  People  v.  ^^«<9r  (28 
N.  T.,  226) ;  Bowea  v.  /Sfegrer  (8  W.  &  S.,  222) ;  Euddaok'a 
Case  (6  Co.,  25)  ;  Auatin  v.  ZTaZZ  (13  Johns.,  286  ;  Fitch  v. 
Forrrum  (14  Johns.,  172) ;  Betzhower  v.  Stockton  (4  Or.  C. 
C.  695).  He  also  cited  numerous  cases  as  to  the  effect  of  the 
satisfaction  for  a  less  sum  in  extinguishing  the  claim. 

J.  8.  Boaworthy  for  the  respondents.  On  the  question  of 
the  satisfaction  of  a  judgment  by  a  less  sum  than  the  full 
amount,  Hariaon  v.  Cloae  (2  John.,  448) ;  Seymour  v.  Min- 
turn  (17  John.,  169);  Lynch  v.  Wdch  (Seld.  Notes,  13); 
Ward  V.  Browhead  (14  L.  &  Eq.,  502) ;  Crafta  v.  Wilhinaon 
(4  Ad.  &  Ellis,  N.  S.,  74) ;  BleaUey  v.  White  (4  Paige,  654) ; 
Lewia  V.  Woodruff  (15  How.,  539) ;  Ca7^ngton  v.  Crocker 
(37  N.  T.,  338,  340) ;  Moaa  v.  Shminon  (1  Hilt.,  175).     On 
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the  question  of  Miller's  want  of  authority  to  act,  Green  v. 
Miller  (6  John.,  39) ;  Sinclair  v.  Jackson  (8  Cow.,  543) ; 
Downing  v.  Ruger  (21  Wend.,  178) ;  People  v.  Williams  (36 
N.  T.,  Ml) ;  McGregor  v.  Comstock  (28  K  T.,  237).  He 
also  cited  Young  v.  Bushndl  (8  Bosw.,  14,  20) ;  Blake  v. 
Tucker  (12  Vt.,  44) ;  Lownds  v.  Remsen  (7  Wend.,  35) ; 
King  v.  5arm  (34  N.  T.,  330) ;  Wolcott  v.  Holcomb  (31 
N.  T.,  135) ;  Fare?  >^.  Dewey  (16  N.  T.,  522) ;  Swam.  v. 
Saddlemire  (8  Wend.,  676,  681). 

Groveb,  J.  It  was  irregular  to  include,  in  the  judgment 
of  aflSrmance  given  upon  the  appeal,  the  amount  of  the 
judgment  of  the  court  below,  thus  making  it  a  judgment  for 
the  amount  of  that  judgment  and  the  costs  of  the  appeal. 
{Eno  V.  Crookcj  6  How.  Pr.,  462 ;  De  Agreda  v.  Mantd^  1 
Abb.  Pr.,  130 ;  Halsey  v.  Flint,  15  id.,  367.)  But  the  plain- 
tiff in  the  action  having  entered  the  judgment  in  that  form, 
there  can  be  no  doubt  but  that  payment  of  the  amount 
thereof  would  operate  not  only  as  a  satisfaction  of  such  judg- 
ment, but  of  the  judgment  below  included  therein.  It 
follows  that,  if  the  acknowledgment  of  satisfaction  executed 
and  acknowledged  by  Miller  and  delivered  to  the  plaintiff's 
attorney,  was  a  valid  discharge  of  tl^e  judgment  entered  upon 
the  affirmance,  he  was  entitled  to  judgment  in  this  action 
requiring  the  defendants  to  cancel  of  record  the  judgment 
appealed  from,  and  also  the  judgment  that  was  ordered  to 
stand  as  security  upon  setting  aside  the  inquest  and  directing 
a  reference  of  the  action  for  trial,  in  which  proceeding  the 
judgment  appealed  from  was  recovered.  The  assignment  by 
Hendrickson,  the  plaintiff,  of  the  first  judgment  recovered  to 
Callaghan  &  Miller  included  the  claim  upon  which  it  was 
recovered,  and  which  merged  in  the  judgment,  so  that  when 
the  court  ordered  such  judgment  to  stand  as  a  security  for  any 
recovery  that  might  be  had  in  the  trial  ordered  by  the  court^ 
they  had  the  like  interest  in  the  judgment  recovered  upon 
such  trial,  that  they  had  in  the  judgment  assigned  to  them. 
The  question  is,  whether  the  acknowledgment  of  satisfaction 
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by  Miller  operated  as  a  discharge  in  whole  or  in  part  of  the 
judgment  entered  upon  the  affirmance  of  the  judgment 
recovered  upon  the  trial  upon  the  appeal  therefrom.  That 
judgment  was  upward  of  $2,000.  Miller,  upon  payment 
to  him  of  $200,  acknowledged  satisfaction  of  this  judg- 
ment in  the  names  of  Oallaghan  &  Miller,  the  attorneys  for 
the  plaintiff  therein,  and  delivered  the  same  to  the  defendant, 
or  for  his  use  to  the  clerk  of  the  court,  who  canceled  the 
docket  of  the  judgment.  This  was  not  a  valid  discharge,  if 
the  only  right  of  Miller  to  do  the  act  was  that  of  attorney  in 
the  case  for  the  plaintiff.  An  attorney  is  not  authorized  by 
his  retainer  to  satisfy  a  judgment  without  payment,  and  if  he 
does  so,  the  court  will  set  such  satisfaction  aside.  {Lewis  v. 
Woodruffs  15  How.  Pr.,  539.)  But  it  is  claimed  by  the 
plaintiff  that  Callaghan  &  Miller  were  the  owners  of  the 
judgment,  and  that  although,  as  the  attorney  of  the  plaintiff, 
he  could  not  satisfy  it  without  payment,  yet  as  owner  he 
might,  and  that  the  discharge  should  be  regarded  as  executed 
by  him  as  owner  as  well  as  attorney.  If  Miller  had  been  the 
absolute  owner  of  the  judgment,  the  position  of  the  counsel 
would  be  correct.  His  undertaking,  though  as  attorney, 
would  be  held  binding  upon  him  as  owner  and  the  judgment 
released.  It  is  insisted  by  the  counsel  for  the  defendant  that 
Miller  having  received  $200  only  as  a  consideration  for  the 
discharge,  it  could  only  operate  to  extinguish  that  amount, 
conceding  him  to  have  been  owner  of  the  judgment.  The 
counsel  relies  in  support  of  this  position  upon  the  well 
settled  rule  that  an  agreement  to  receive  a  part  of  a 
debt  already  due,  in  satisfaction  of  the  whole,  and  pay- 
ment of  such  part  is  not  valid  as  an  accord  and  satisfac- 
tion of  the  debt,  and  constitutes  no  defence  to  an  action 
for  the  recovery  of  the  residue  of  the  debt.  This  rule  never 
was  applied  to  a  release  or  other  discharge  of  the  debt  by  an 
instrument  under  seal.  This  distinction  arose  from  the  fact 
that  at  common-law  a  seal  was  conclusive  evidence  of  an  ade- 
quate consideration  for  a  contract.  This  rule  was  changed 
by  section  77  (2  E.  S.,  407),  which  provides  that  the  seal 
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fihall  only  be  presumptive  evidence  of  a  sufficient  considera- 
tion, which  may  be  rebutted  in  the  same  manner  and  to  the 
same  extent  as  if  such  instrument  were  not  sealed.  Not- 
withstanding the  abolition  by  statute  of  the  common-law  rule, 
upon  which  it  was  based,  the  distinction  has  been  preserved  ; 
and  it  is  still  held  that  a  release,  under  seal,  from  a  debt, 
given  upon  payment  of  a  part,  constitutes  a  valid  defence  to 
an  action  for  the  residue.  {Carrington  v.  Crocker j  37  N.  T., 
336.)  This  must  how  be  held  to  result  from  the  greater 
deliberation  and  solemnity  shown  by  using  the  seal  in  the 
execution.  This  was  the  reason  why  an  inquiry  into  the 
consideration,  where  the  contract  was  under  seal,  was  not  per- 
mitted by  the  common-law.  But  the  execution  of  an  acknow- 
ledgment of  satisfaction  of  a  judgment,  and  acknowledging 
such  execution,. as  required  by  statute,  is  an  act  of  equal  delibe- 
ration and  solemnity  as  the  execution  of  an  instrument  under 
seal.  It  may  be  entered  upon  the  roll,  and  thus  constitute 
moral  evidence  of  the  payment  of  the  judgment.  {Zownds  v. 
JRemaen^  7  Wend.,  35.)  It  should,  therefore,  be  held  equally 
effectual  as  an  instrument  under  seal.  Had  Miller  been  the 
owner  of  the  judgment,  his  acknowledgment  would  have  been 
a  valid  discharge  of  the  entire  amount,  although  less  than 
one-tenth  was  in  fact  paid.  But  neither  Miller  nor  Miller  & 
Callaghan  were  such  owners.  The  first  judgment  was  assigned 
to  Miller  &  Callaghan  by  Hendrickson,  as  security  for  what 
he  owed  them  for  attorney  and  counsel  fees,  amounting  to 
$1,000,  and  for  money  borrowed  of  Callaghan,  amounting  to 
$100,  leaving  an  interest  in  Hendrickson  of  more  than  $1,200 
in  the  judgment,  had  it  been  paid  or  collected.  We  have 
seen  that  the  paper  executed  by  Miller,  in  the  names  of  the 
attorneys  of  Hendrickson,  did  not  constitute  a  legal  dischaige 
of  the  judgment,  unless  he  was  the  owner  thereof.  He  was 
not  such  owner,  in  equity.  He  and  Callaghan  had  dissolved 
partnership  some  time  before  his  attempt  to  satisfy  the  judg- 
ment. The  finding  shows  that  this  attempt  of  Miller  was 
made  in  fraud  of  the  rights  of  Hendrickson  and  Callaghan. 
This  finding  is  not  unsupported  by  the  evidence.    The  plaintiff 
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did  not  pay  the  $200  on  the  faith  of  the  assignment,  for  the 
case  shows  that  the  assignment  was  delivered  to  Callaghany 
who  always  retained  the  possession,  Miller  never  having  had 
the  possession  or  it.  True,  Miller  said  he  was  the  owner, 
but  his  declaration  could  not  estop  either  Hendrickson  or 
Callaghatn.  Had  the  plaintiff  insisted  upon  the  production 
of  the  evidence  of  his  title,  he  would  have  learned  the  true 
state  of  the  case.  The  equity  of  Hendrickson  is  superior  to 
that  of  the  plaintiff,  and  I  think  that  of  Oallaghan  is  also. 
But  the  plaintiff  was  entitled  to  have  the  judgment  satisfied 
to  the  extent  of  Miller's  interest  therein.  That  interest  was 
$500,  and  the  plaintiff  was  entitled  to  a  credit  for  that  amount, 
instead  of  the  $200  paid  to  Miller.  The  counsel  for  the 
appellant  insists  that,  as  it  appears  there  were  three  judgments 
entered  against  him  for  the  same  cause,  he  is  entitled  to  a 
judgment  for  the  satisfaction  of  two  of  them.  He  raised  no 
such  questiop  in  the  court  below,  and  there  is  no  exception 
to  any  ruling  thereon  by  the  court.  This  court  cannot,  there- 
fore, consider  it. 

The  judgment  must  be  modified  by  declaring  that  the 
plaintiff  is  entitled  to  have  the  three  judgments  satisfied,  on 
paying  what  shall  be  due  after  deducting  $500,  which  was 
Miller's  interest,  and,  as  so  modified,  affirmed,  without  costs 
in  this  court  to  either  party. 

All  agreeing.    Judgment  accordingly. 


Bespondent. 
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A  limited  and  specific  grant  of  the  right  to  dig  and  stone  up  a  certain 
spring,  tod  conduct  the  water  therefrom  through  the  grantor's  land,  by  1^  64 
a  specified  pipe,  to  the  grantee's  house,  with  covenant  of  warranty,  does 
not  render  the  entire  premises  servient  to  the  easement ;  and  the  grantor 
may  lawfully  sink  another  spring,  but  twenty-seven  feet  distant,  although 
the  effect  is  to  render  the  first  one  useless. 

(Argued  May  24th ;  decided  June  13th,  1871.) 
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Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  district,  reversing  judgment  in  favor  of 
the  plaintiff  at  Special  Term,  and  dismissing  the  complaint 
with  costs. 

The  facts  suflBciently  appear  in  the  opinion  of  the  court. 

Odle  Close^  for  the  appellant,  cited  Broom's  Leg.  Max., 
362 ;  Washb.  on  Real  Prop.,  2d  vol.,  622,  3 ;  Clark  v.  Eat. 
of  Conroe  (38  Vt.,.4:69) ;  Balaton  v.  Bensted  (1  Campb.,  463) ; 
Dexter  v.  Prov.  Ag,  Co,  (1  Story,  387) ;  DioJcmaon  v.  OranA 
June,  Canal  Co,  (7  Exch.,  282) ;  Smith  v.  Adams  (6  Paige, 
435)  ;  Acton  v.  BlvrndeU  (12  Mees.  &  W.,  324) ;  Oreerdief 
v.  Fram^cia  (18  Pick.,  117) ;  Booth  v.  DriacoU  (20  Conn., 
623) ;  Frazier  v.  Brown  (12  Ohio,  294). 

Bohert  S,  Hart^  for  the  respondent,  cited  Acton  v.  Blun- 
dell  {aupra);  Chaaaemore  v.  Bicharda  (7  House  Lords'  Cas., 
349) ;  Pixley  v.  Clark  (35  N.  Y.,  527) ;  Truat,  of  Delhi  v. 
Youmana  (50  Barb.,  319) ;  Dixon  v.  Glow  (24  Wend.,  190)  ; 
Haldenian  v.  Burckhardt  (45  Penn.  St.,  519) ;  PaJtrnier  v. 
Wetmore  (2  Sandf.,  318) ;  Meyera  v.  QemmeL  (10  Barb.,  537). 

Peckham,  J.  In  1849  one  Haviland,  in  consideration  of 
one  dollar,  granted  to  this  plaintiff,  by  deed,  and  to  his  heirs 
and  assigns  forever  the  "  right  and  use,  to  dig,  stone  up  or  box 
up  a  certain  spring  of  water  situated  on  the  lands  of  said 
Haviland  (describing  its  location) ; "  also  "  to  have  the  right, 
use  and  privilege  of  digging  and  laying  a  pipe  through  the 
property  of  Haviland  for  the  purpose  of  leading  the  water 
from  said  spring  to  the  house  of  said  plaintiff;"  also,  he  has 
the  right  to  enter  on  the  lands  of  Havilaud  to  keep  the  pipe 
in  repair.  Haviland  reserved  to  himself  and  his  heirs  the 
right  ot  drawing  water  from  said  spring  by  a  pipe  or  pipes 
inserted  into  said  spring  in  such  a  manner  as  to  leave  two  inches 
of  water  above  the  pipe  of  the  plaintiff;  also  reserved  the  right 
to  alter  the  course  of  the  pipe  of  plaintiff  at  any  time  when 
necessary  for  the  purpose  of  digging  a  cellar  or  other  improve- 
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ments,  when  the  same  can  be  done  without  injury  to  the 
plaintiff.  Haviland  covenanted  to  warrant  and  defend  the 
plaintiff,  etc.,  in  the  quiet  enjoyment  of  said  rights  and  privi- 
leges. Haviland  subsequently  conveyed  his  farm  to  the 
defendant,  subject  to  the  rights  granted  to  the  plaintiff.  The 
plaintiff  dug  down  and  boxed  up  the  spring,  put  in  a  pipe, 
and  conducted  the  water  to  his  house,  some  sixty  rods  from 
the  spring,  and  used  it  till  interrupted  by  the  defendant. 

In  this  state  of  things  the  defendant  caused  another  spring  to 
be  dug  upon  her  farm,  some  twenty-seven  feet  from  the  other, 
about  four  feet  deep,  the  spring  dug  by  the  defendant  being 
upon  land  between  one  and  two  feet  higher  than  the  land  at 
the  other  spring ;  whereby,  as  the  justice  at  Special  Term 
found,  the  water  in  the  plaintiff's  spring  has  been  reduced  in 
quantity  and  deteriorated  in  quality,  and  has  in  fact  been  ren- 
dered nearly  useless. 

The  simple  question  is,  had  the  defendant  the  right  to  dig 
the  new  spring  under  these  circumstances?     The   Special 
Term  held  she  had  not,  and  enjoined  her  from  digging  fur- 
ther.    On  appeal  the  General  Term  reversed  this  judgment, 
*  one  judge  dissenting. 

It  will  be  observed  that  the  trial  court  has  not  found  that 
this  digging  by  defendant  was  done  maliciously,  for  the  mere 
purpose  of  injuring  the  plaintiff,  nor  can  any  inference  of  that 
kind  be  drawn  or  presimaed  from  the  findings,  as  the  defend- 
ant offered  to  show  on  the  trial  the  purpose  for  which  she 
wanted  this  new  spring,  and  the  testimony  was  rejected  on 
the  plaintiff's  objection. 

In  this  case,  the  grant  and  the  covenants  of  the  grantor  are 
the  precise  measure  of  the  plaintiff's  right.  (God.  on  Ease'ts., 
185,  and  cases  there  cited.) 

For  a  small  consideration,  the  owner  of  the  farm  granted 
to  the  plaintiff  the  right  to  dig  out  and  box  this  spring  and 
to  put  a  pipe  in  it,  of  not  over  a  certain  size,  and  to  enter  on  his 
land  to  keep  the  pipe  in  repair.     He  warranted  these  rights. 

Did  he  thereby  covenant  that  he  would  not  use  the  rest  of 
1  his  farm  in  a  farmer-like  manner?    That  he  would  not 
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improve  it  by  buildings,  by  digging  cellars,  or  otherwise,  as 
his  interests  might  require  ?  Or  if  he  built,  tliat  he  should 
not  dig  a  spring  on  another  part,  of  his  farm  to  supply  his 
buildings  with  water,  if  by  so  doing  he  should  reduce  the 
underground,  percolating  supply  to  the  plaintiff's  spring  ?  I 
think  not. 

The  deed  to  the  plaintiff  contains  no  covenant  against 
doing  any  of  these  things ;  and,  since  the  Revised  Statutes, 
none  can  be  impUed.    (1  R.  S.,  73,  §  5,  140 ;  id.,  750,  §  10.) 

There  is  a  reservation  that  the  grantor  may  alter  the  course 
of  the  pipe  for  the  purpose  of  digging  a  cellar,  or  other 
improvements,  where  the  same  can  be  done  without  injury  to 
the  grantee.  This  was  a  necessary  reservation,  otherwise  the 
grantor  would  have  had  no  authority  to  alter  the  course  of 
the  pipe  for  any  improvement  there.  But  this  reservation 
was  wholly  unnecessary  as  to  the  rest  of  the  &rm. 

Had  the  parties  thought  otherwise,  is  it  not  dear  that 
provision  would  have  been  made  in  the  deed  for  other 
improvements  upon  other  parts  of  the  farm,  when  the  grantor 
was  so  careful  as  to  the  part  actually  occupied  by  the  plain- 
tiff's  pipe?  Did  he  intend  to  provide  for  improvements  in 
that  limited  locality,  and  yet  subject  the  whole  residue  orhis 
farm  entirely  to  the  uses  of  this  spring,  unless  i^  could  dig 
and  improve  it  in  other  places  without  impairing  the  supply 
to  the  spring?  The  intent  of  the  parties  should  govern,  if 
it  can  be  found  in  the  deed. 

The  conceded  rule  that  a  grant  carries  with  it  every  inci- 
dent necessary  to  make  the  grant  effectual,  does  not  aid  the 
plaintiff.  (Piatt  on  Gov.,  66-58,  and  cases  there  cited;  1 
Saund.  R.,  321,  and  cases  cited  ;  Whitehead  v.  ParkSy  2  H. 
&  N.,  870 ;  N(yrtham  v.  Hurley,  1  E.  &  B.,  665 ;  22  L.  J. 
Q.  B.,  183;  Hodgson  v.  Ftdd,  7  East,  613;  Henning  v. 
Burnett,  8  Exch.,  187 ;  22  L.  J.,  Exch.,  79 ;  WiUiama  v. 
Jamea,  L.  R.,  2  C.  P.,  577 ;  36  L.  J.,  0.  P.,  256 ;  Blatchford 
V.  Mayor  of  Plymouth,  3  Bing.  N.  C,  691;  6  L.  J.  N.  S., 
0.  P.,  217.) 


1871.]  Buss  V.  Gbeklby.  675 

Opinion  of  the  Court,  per  Pbgeham,  J. 

• -^ — 

Whitehead  v.  Parka  is  an  instructive  case,  but  I  do  not 
think  it  controls  this.  The  grant  there  was  much  broader 
than  here. 

There  is  here  no  grant  of  any  waters  outside  of  that  spring, 
under  or  above  the  earth.  But  the  grantor  reserved  the  right 
to  reduce  the  spring  by  direct  means  to  two  inches  above  the 
plaintiff's  pipe. 

The  grant,  here,  is  limited  and  specific.  It  grants  the 
right  to  dig  and  box  up  a  spring,  and  to  insert  a  pipe 
therein,  and  conduct  it  over  the  grantor's  land.  This  did  not 
make  a  servient  estate  of  the  grantor's  whole  farm.  It  is 
difficult  to  see  how  the  plaintiff  acquired  more  thereby  than 
if  he  had  obtained  a  grant  in  fee  of  the  land,  including  the 
spring  and  the  track  of  the  pipe.  Under  a  grant  in  fee  it  is 
quite  clear  that  he  could  have  no  relief  against  the  acts  found 
in  this  case.  {Pixley  v.  darh^  35  N.  Y.,  527,  and  cases 
there  cited ;  Trustees  of  Delhi  v.  Yowmans^  decided  in  this 
court  (Ante  p.  362) ;  2  Wash,  on  Real  Prop.,  3d  ed.,  325, 
and  cases  there  cited.) 

This  grant  prevents  the  grantor  and  his  assigns  from  any 
substantial  interference  with  the  spring  or  the  pipe.  It  does 
not  prevent  their  improvement  or  use  of  the  residue  of  the 
farm.  Had  the  parties  designed  to  make  the  whole  farm 
servient  to  this  easement,  they  should  have  expressed  that 
purpose. 

In  the  absence  of  such  expression  the  grantor  is  permitted 
to  use  the  residue  of  his  farm,  as  any  proprietor  may  his 
land. 

A  lat6  author  observes :  "  In  such  case,  if  the  grantee  be 
disturbed,  he  is  disturbed  by  one  exercising  a  natural  right  to 
which  he  is  entitled ;  he  is  justified  in  his  act,  and  the  party 
disturbed  can  have  sustained  no  legal  injury."  (God.  on  Ease- 
ments, 223.) 

But  it  does  not  clearly  appear  that  the  plaintiff  cannot  pos- 
sibly recover  upon  any  ground  upon  another  trial.  Therefore 
the  Supreme  Court  should  have  granted  a  new  trial  instead 
of  rendering  judgment  for  defendant.    For  this  reason  the 
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judgment  is  reversed  and  new  trial  granted,  costs  to  abide 
event. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  reversed  and  new  trial  granted.  / 

y 
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139  325         Since  the  act  of  1855  (Laws  1855,  chap.  427),  upon  return  by  the  town  col- 
^IS  @  lector  of  a  tax,  laid  upon  real  estate,  uncollected  for  want  of  goods  and 
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^  ^Q  chattels  of  which  to  make  the  same,  the  land. is  to  be  classed  as  non-resi- 

144  488  dent,  as  to  such  unpaid  tax,  and  all  proceedings  for  the  collection  thereof 

must  thereafter  be  had  as  if  it  was  the  land  of  a  non-resident,  pursuant  to 
that  act. 

Where  the  board  of  supervisors  assume  to  add  the  amount  of  a  tax  so 
returned  to  the  assessment  roll  of  residents,  and  thus  charge  it  upon  one 
who  has  succeeded  to  the  occupation  of  the  land  assessed,  their  action  is 
without  jurisdiction  and  void,  and  the  tax  thus  laid  against  him  is  illegal 

If  such  illegal  tax  is  collected  and  paid  into  the  treasury  of  a  county,  an 
action  as  for  money  had  and  received  will  lie  against  the  county  for  its 
recovery. 

The  money  having  come  to  the  treasury  of  the  county  by  the  wrongful 
act  and  with  the  knowledge  of  its  officers,  no  demand  is  necessary  before 
suit,  nor  is  it  necessary  to  present  the  claim  therefor  to  the  board  of 
supervisors  for  audit  and  allowance. 

The  action  of  a  board  of  supervisors,  in  issuing  a  warrant  for  the  collection 
of  taxes,  is  not  the  act  of  the  several  members,  as  supervisors  of  the 
towns  respectively,  but  the  corporate  act  of  the  county. 

(Argued  June  1st;  decided  June  18th,  1871.) 

Appeal  from  a  judgment  in  favor  of  the  defendant,  entered 
upon  an  order  of  the  General  Terra  of  the  Supreme  Court, 
in  the  seventh  .district,  on  an  appeal  from  an  order  of  the 
Special  Term,  striking  out  an  answer  and  sustaining  a  demurrer. 

This  action  was  brought  to  recover  the  amount  of  a 
"  returned  tax  "  illegally  assessed  by  the  board  of  supervisors 
of  Livingston  county,  to  the  plaintiflF,  in  the  year  1867. 

The  complaint  alleges,  that  in  the  year  1866,  one  James 
Forbes  was  the  owner  and  occupant  of  the  American  hotel 
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premises,  in  the  village  of  Lima,  in  the  county  of  Livingston, 
and  was  in  that  year  assessed  a  tax  thereon  of  $141.31. 

That  before  the  assessment  roll  and  warrant  for  that  year 
were  delivered  to  the  collector,  Forbes  had  removed  to  Yates 
county,  and  the  plaintiff  had  become  the  owner  and  occupant, 
and  was  in  the  actual  occupancy  of  the  premises  during  all 
the  time  the  assessmept  roll  and  warrant  were  in  the  col- 
lector's hands,  and  until  April,  1867,  when  the  collector 
returned  the  tax  unpaid,  and  "  that  he  had  not,  upon  diligent 
inquiry,  been  able  to  discover  any  goods  or  chattels  belong- 
ing to,  or  in  the  possession  of  the  person  charged  with  or 
liable  to  pay  such  sum,  whereon  he  could  levy  the  same." 

That  in  1867,  the  board  of  supervisors,  at  their  annual  ses- 
sion, assessed  to  the  plaintiff  the  "  returned  tax "  of  1866, 
which,  with  the  interest  and  fees  thereon,  amounting  to 
$144.84,  was  carried,  with  the  plaintiff's  tax  on  the  same 
premises  for  the  year  1867,  into  the  fifth  or  last  column  of 
the  assessment  roll  of  the  town  of  Lima,  for  the  year  1867, 
as  follows : 


Names  of  owners 
or  possessore. 

Bemarks. 

1 

Value  of 
real  est 

Total  real  and 
personal  est 

Tax  to  be 
p'd  thereon. 

Newman  Smith.. 

Public  House.  Bet  tax,  $144.84 

$6,000 

$5,000 

$S67.67 

and  delivered  the  same,  with  their  warrant  annexed,  to  the 
collector. 

That  the  plaintiff  paid  the  tax  on  said  premises  for  the 
year  1867,  and  the  collector,  by  levy  and  sale  of  the  plain- 
tiff's personal  property,  made  the  amount  of  the  "  returned 
tax"  and  fees  of  collection,  amounting  to  $161.08,  and  paid 
the  same,  less  his  fees,  to  the  county  treasurer. 

The  answer  sets  forth  three  separate  defences,  viz. : 

Ist.  That  the  signing  of  the  warrant  was  not  the  corporate 
act  of  the  county  of  Livingston,  but  it  was  signed  by  the  super- 
visors of  the  several  towns  of  said  county. 

2d.  That  the  defendant  had  no  knowledge  or  information 
snfficient  to  form  a  belief  as  to  whether  the  collector  made 
the  amount  of  the  said  "  returned  tax,"  and  paid  the  same  to 
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the  treasurer  of  Livingston  county,  and  denying  that  the 
assessment  was  illegal  and  void,  or  the  collection  of  the  tax 
unlawful. 

3d.  That  the  claim  had  not  been  presented  to,  or  demand 
made,  either  of  the  board  of  supervisors  or  of  the  county 
treasurer,  and  that  the  board  of  supervisors  had  never  refused 
to  audit  said  claim,  nor  had  the  county  ever  refused  to  pay 
the  same. 

The  plaintiff  moved  to  strike  out  the  first  answer  as  irrele- 
vant or  frivolous,  the  second  as  sham,  and  demurred  to  the 
third. 

The  special  term  granted  the  motion  to  strike  out  the  first 
answer,  denied  the  motion  to  strike  out  the  second,  and  sus- 
tained the  demurrer. 

The  General  Term  reversed  the  order  striking  out  the  rirst 
answer,  affirmed  the  order  refusing  to  strike  out  the  second, 
reversed  the  order  sustaining  the  demurrer,  and  ordered 
judgment  for  the  defendant. 

The  case  is  reported  in  1  Lansing,  476. 

^.  A.  iVo^A,  for  the  appellant,  as  to  the  distinction  between 
iUegal  and  erroneous  assessments,  cited  Mygatt  v.  Washburn 
(15  N.  T.,  316) ;  Barhyte  v.  Shepherd  (35  N.  T.,  238).  That 
the  action  lies,  he  cited  Chapnum  v.  City  of  Brooklyn  (40 
N.  Y.,  381) ;  Hill  v.  Supervisors  Livingston  Co.  (12  id.,  52) ; 
People  V.  Suprs.  of  Cherumgo  Co.  (11  id.,  567-669) ;  Howell 
V.  OUy  of  Buffalo  (15  id.,  512). 

Scott  Lord^  for  therespondent,  as  to  the  latter  point,  relied 
upon  Swift  V.  City^^oi^hkeepsie  (37  N.  Y.,  511). 

FoLGKE,  J.  The  Revised  Statutes  and  subsequent  enact- 
ments provide  ways  for  assessing,  levying  and  collecting  the 
State  and  other  taxes  upon  lands.  In  doing  so,  they  classify 
lands  into  two  divisions :  One  those  of  residents,  and  the 
other  those  of  non-residents.  (1  R.  S.,  p.  390,  §  9 ;  391,  §  11.) 
The  assessment  of  1866  of  this  public  house  and  premises 
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properly  placed  it  in  the  first  class,  for  the  owner  of  it  at  that 
time  was  a  resident.  AH  the  proceedings  to  assess  and  levy 
that  tax  seem  to  have  been  regular  and  valid.  The  attempt 
to  collect,  so  far  as  the  town  collector 'was  concerned,  was  regu- 
lar and  valid.  (1  E.  S.,  p.  899,  §  10 ;  Laws  of  1855,  782,  §  6.) 
When  he  failed  to^  find  goods  and  chattels,  of  which  to  make 
that  tax,  and  made  return  of  that  fact  to  the  county  treasurer, 
the  lands,  so  far  as  the  questions  in  this  case  are  involved, 
ceased  to  be  liable  aa  those  of  a  resident.  After  that,  all 
attempts  to  collect  that  tax  must  have  been  had  against  them 
as  those  of  a  non-resident.  (Laws  of  1855,  chap.  427,  §§  4,  5.) 
For  that  purpose,  the  assessors  of  the  town  no  longer  had 
power  or  jurisdiction.  The  only  officer  who  had  power  and 
jurisdiction  to  initiate  new  proceedings  was  the  supervisor  of 
the  town.  He  had  jurisdiction  of  the  subject-matter,  i.  e,,  the 
levying  of  the  tax  returned  unpaid,  and  of  the  particular 
property,  the  public  house  and  premises.  He  had  no  power 
or  jurisdiction  to  make  an  assessment  against  any  person, 
against  the  plaintiff,  nor  to  charge  or  affect  immediately  the 
plaintiff  or  his  property,  other  than  this  real  estate.  He  could 
only  proceed  in  the  manner  prescribed  by  the  statute.  To 
proceed  in  any  other  manner  was  illegal.  The  object  of  the 
statute  was  not  to  have  the  collection  of  the  tax  attempted 
again,  as  it  had  been  attempted  the  year  before.  By  the 
result  of  the  proceedings  of  the  year  before  the  land,  quoad 
this  unpaid  tax,  was  taken  out  of  the  class  of  resident  lands, 
and  placed  in  that  of  non-resident  lands,  and  the  only  subse- 
quent process  of  collection  of  it  authorized  was  to  begin  with 
the  supervisor,  continue  through  the  county  treasurer,  and 
become  effectual  with  the  comptroller  by  a  sale  of  the 
premises  as  those  of  a  non-resident.  The  process  which  the 
supervisor  in  fact  adopted  would  have  restored  them  to 
the  class  of  resident  lands.  It  ignored  the  requirements  of 
law  looking  to  a  return  of  them  to  the  comptroller.  It  did 
not  pursue  the  lands  themselves  as  the  thing  liable.  It 
charged  the  unpaid  taxes  to  a  subsequent  owner,  the  plaintiff. 
It  made  him  as  a  person  answerable,  and  affixed  the  lien  of  the 
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tax  to  his  goods  and  chattels.  It  collected  the  tax,  not  from 
the  land,  but  from  personal  property,  and  it  did  this  by  insert- 
ing in  the  assessment  roll  of  the  following  year,  on  the  line 
with  his  name,  the  amount  of  the  unpaid  tax,  and  adding  it 
to  the  amount  of  the  tax  legally  assessed  ;  in  fact  gave  a  judg- 
ment against  him  for  the  amount,  for  which  warrant  to  collect 
was  issued,  leviable  upon  all  his  goods  and  chattels,  and  by 
other  provisions  of  law  collectible  from  his  money  and  choses 
in  action.  (Chap.  318,  Laws  of  1842.)  The  supervisor  had 
no  power  to  do  this,  nor  had  the  board  of  supervisors.  He 
had  not,  nor  had  they  jurisdiction  to  charge  the  plaintiff 
with  this  amount.  If  the  effect  of  it  had  been  only  to  charge 
the  land  again,  there  would  be  some  show  of  propriety  in 
calling  it  an  irregularity  merely.  But  it  does  in  truth  relieve 
the  laud  and  does  impose  a  burden  upon  the  person.  It  is 
easy  to  see  how  this  came  to  be  done.  The  Revised  Statutes 
(vol.  1,  p.  403,  §  27)  did  authorize  the  supervisors,  in  such  a 
case,  to  add  a  description  of  the  land  to  the  roll  of  the  next 
year  and  charge  the  land  with  the  uncollected  tax,  and 
directed  that  the  same  proceedings  should  be  had  in  all 
respects  as  if  such  tax  had  been  Imd  in  the  next  year.  This 
mode  would  charge  the  person  to  whom  the  land  should  be 
assessed  the  next  year,  because  they  still  continued  in  the 
class  of  resident  lands,  and  the  tax  upon  them  would  be 
poUected  in  the  first  instance  by  virtue  of  the  warrant 
to  the  collector ;  and  the  law  being  so,  it  would  have  been 
right.  But  the  act  of  1855  changed  this,  and  by  it  the  super- 
visors of  the  town  no  longer  had  power  to  add  this  description 
of  the  land  to  the  assessment  roll  of  resident  persons  and  of 
lands.  All  the  power  he  had  was  to  add  to  the  non-resident 
assessment  roll — a  power  to  charge  the  land.  This  change  in 
the  law  seems  to  have  been  overlooked.  The  learned  coun- 
sel for  the  respondent  contended  with  much  earnestness  that 
the  concluding  words  of  section  5,  chap.  427,  Laws  of  1855, 
viz. :  "  and  the  same  proceedings  shall  be  had  thereon  in  all 
respects,  as  if  it  was  the  land  of  a  non-resident,  and  as  if  such 
tax  had  been  laid  in  the  year  in  which  the  description  is  so 
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added,"  gave  to  the  supervisor  of  the  town  the  same  power 
as  the  assessor  would  have  had,  as  to  the  making  up  of  the 
assessment  roll  and  putting  thereupon  the  land ;  and  further 
contended  that,  as  the  assessors,  if  they  find  the  land  of  a  non- 
resident occupied,  shall  assess  it  as  they  assess  other  occupied, 
lands  (1  K.  S.,  392;  §  13,  sub.  4),  the  supervisor  had 
the  power  to  do  the  same.  But  the  power  conferred  upon 
the  supervisor  is  explicitly  defined.  All  that  he  may  do  is  to 
"  add  a  description  thereof  to  the  assessment  roll  of  the  next 
year  in  the  part  thereof  appropriated  to  taxes  on  lands  of  non- 
residents^ and  shall  charge  the  same  with  the  uncollected  tax  of 
the  preceding  year."  When  he  has  done  this  his  whole  power 
is  exhausted ;  and  he  can  do  nothing  else  but  that,  because  the 
power  is  not  given  to  him.  "  And  the  same  proceeding  shall 
be  had  thereon^^^  i.  e.,  on  or  after  that  act  of  the  supervisor, 
"  as  if  it  was  the  land  of  a  non-resident."  By  the  phrase, 
"  the  same  proceedings,"  is  meant  the  bbluig  snisequent  pro-, 
ceedings,  including  the  action  of  the  county  treasurer  and  of 
the  comptroller  of  the  State  to  sell  the  land  for  the  collection 
of  the  tax.  The  lands  not  being  those  of  a  non-resident  when 
assessed,  but  of  one  who,  after  the  assessment  and  before 
collection  of  the  tax,  has  ceased  to  occupy  them;  or,  of 
one  who,  though  still  occupying,  has  no  goods  and  chattels 
from  which  the  tax  may  be  made,  this  provision  of  law  was 
added  by  the  act  of  1855,  amending  a  section  of  the  Revised 
Statutes  (1  R.  S.,  403,  §  27),  so  as  to  bring  them  within  the 
operation  of  the  provision  of  law  in  relation  to  non-resident 
lands.  This  act  of  the  supervisor,  the  sole  act  he  may  do  in 
relation  to  them,  is  the  legal  machinery  by  which  the  lands 
are  transferred  from  the  class  of  lands  of  a  resident  to  that  of 
a  non-resident,  and,  this  effected,  "  the  same  proceedings  are 
had  thereon,"  thereafter,  "  as  if  it  were  the  land  of  a  non- 
resident," which  proceedings  are  provided  for  in  the  act  of 
1855,  above  cited. 

It  would  seem,  then,  that  in  inserting  the  amount  of  this 
unpaid,  and  returned  as  unpaid,  tax  of  the  year  1866,  in  the 
assessment  roll  of  residents  and  of  their  lands  and  personal 
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property,  and  thereby  charging  this  tax  of  1866  to  the  plain- 
tiff in  1867,  the  supervisor  of  the  town  of  Lima,  and  the 
board  of  supervisors,  assumed  to  do  that  whioh  he  and  diey 
had  no  power  to  do.  He  and  they  assumed  a  power  and 
jurisdiction  of  the  person  of  the  plaintiff  which  no  law  gave 
to  them  or  him.  The  act  was,  therefore,  void,  and  the  tax  thus 
assessed  against  him  was  illegal.  {Prosser  v.  Secor^  5  Barb., 
607;  People  ex  rel,  MygaM  v.  Supervieors  of  Chenango j  11 
M".  ¥.,  663 ;  MygaU  v.  WmJJmm,  15  N.  Y.,  316.)  But  the 
collector  of  the  town  went  forward  under  his  warrant,  and 
collecting  the  tax  of  the  plaintiff  by  a  sale  of  his  chattels,  paid 
it  into  the  treasury  of  the  county.  From  thence  it  has  been 
appropriated  and  expended  for  the  nse  of  the  county.  We 
have  held  in  ITie  Bank  of  the  Commonwealth  v.  The  Mayor^ 
etc.y  of  the  City  of  New  York^  decided  in  December,  1870,  that 
when  a  tax  assessed  is  illegal  and  the  assessment  has  been 
set  aside,  on  review  thereof,  and  the  amount  of  the  tax  has 
been  collected  and  paid  into  the  treasury  of  a  municipal  cor- 
poration and  used  by  it  for  purposes  prescribed  by  law,  an 
action  can  be  maintained  against  such  corporation  for  its 
recovery.  This  decision  was  not  put  upon  the  ground  that 
the  defendant,  the  city  of  New  York,  was  liable  for  the  act 
or  misfeasance  of  the  assessing,  collecting  and  receiving  officers, 
as  those  of  its  agents.  That  action  was  not  to  recover  of  the 
defendant  damages  for  such  misfeasance.  It  was  to  recover 
money  in  the  possession  of  the  defendant  which  did  not  belong 
to  it,  but  did  belong  to  the  plaintiff.  That  case  is  analogous 
to  this.  There  the  assessment  was  erroneous  and  was  reversed, 
becoming  on  reversal  as  if  it  had  never  been.  Here  It  is  void, 
and  is  from  the  first  as  if  it  had  never  been. 

It  is  suggested,  however,  that  the  same  rule  will  not  apply 
to  this  action  against  the  county  of  Livingston  as  does  to  a 
city,  and  that  in  this  State  there  is  no  authority  for  holding 
tliat  an  action  wiU  lie  against  a  county  for  money  paid  to 
satisfy  an  illegal  tax,  and  received  and  used  by  the  county, 
while  the  tendency  of  the  authorities  is  against  it.  Lorilr 
lard  V.  The  Town  of  Monroe  (11  N.  Y.,  392),  is  cited.    That 
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was  an  action  against  a  town  to  recover  $485  '^  alleged  to  have 
been  erroneously  assessed  as  taxes  upon  lands  "  owned  by  the 
plaintiff,  partly  in  the  town  of  Monroe  and  partly  in  a  town 
adjoining.  The  assessors  of  the  towii  of  Monroe  had  assessed 
in  that  town  the  whole  tract,  and  a  taz  waa  therefore  imposed 
and  was  paid  by  the  plaintiff  to  the  collector.  As  to  so  much 
of  the  land  as  laid  without  the  town  of  Monroe,  the  assessors 
of  that  town  had  no  jurisdiction,  and  their  assessment  was 
void.  It  was  held  by  this  court  that  the  action  would  not  lie. 
But  it  was  looked  upon,  as  appears  from  the  opinion  of  Denio, 
J.,  as  an  action  to  recover  damages  for  the  misconduct  of  the 
assessors  in  making  the  assessment.  It  was  there  shown  that 
they  were  not  the  agents  or  servants  of  the  town,  and  that  it 
was  not  liable  for  their  misconduct.  It  is  expressly  noticed 
in  that  opinion  that  it  is  not  alleged  in  the  complaint  and  "was 
not  proven  on  the  trial,  that  any  part  of  the  money  which  wag 
collected  from  the  plaintiff  was  paid  to  the  town  or  into  its 
treasury.  The  case  of  Preston  v.  27ie  OUy  of  BosJUm  (12 
Pick.,  7),  where  an  action  was  sustained,  is  referred  to,  and  it  is 
remarked  that,  in  that  case,  the  money  illegally  collected  by 
compulsion  was  paid  by  the  plaintiff  to  the  treasurer  of  the 
defendant,  and  the  action  was  for  money  had  and  received  to 
the  plaintiff's  use,  and  that  the  city  corporation,  as  such,  had 
received  the  plaintiff's  money,  "  which  was  an  essential  fe^ 
ture^'^  it  is  remarked,  "  wanting  in  this  case."  And  that  waa 
the  case  of  a  city  having  full  corporate  powers,  the  oflSoers 
concerned  in  imposing  and  collecting  the  tax  being  corporate 
oflScers.  It  must  not  be  overlooked  either,  that  the  opinion 
lays  much  stress  upon  the  restricted  corporate  capacity  of 
towns,  and  holds  that,  for  the  purpose  of  the  assessment  and 
collection  of  taxes,  they  are  but  political  divisions  of  the  State. 
And  in  this  connection  it  is  to  be  noticed  that  the  Revised 
Statutes,  in  the  different  chapters  conferring  corporate  capa- 
city upon  town  and  county,  use  language  2A  near  as  may  be 
identical.  (1  E.  S.,  p.  337 ;  id.,  364.)  So  that  the  reasoning 
of  LorrUlard  v.  T%e  Town  of  Monroe  will  apply  as  well  to 
an  action  of  the  same  kind  against  a  county.    In  the  People 
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ex  rel.  Mygatt  v.  Supervisor  of  Chenango  (11  N.  Y.,  563),  the 
opinion  goes  somewhat  further,  and  lays  down  the  doctrine 
that  a  town  is  not  liable  to  refund  money  paid  for  its  use, 
obtained  by  an  illegal  tax,  the  assessment  of  which  was  void 
for  want  of  jurisdiction.  But  this  was  not  necessary  to  the 
judgment.  That  case  was  an  application  for  a  mandamus  to 
direct  the  board  of  supervisors  to  levy  upon  the  town  the 
amount  of  the  tax.  But  it  was  held  that  a  mandamus  is  not 
an  appropriate  writ  where  there  is  a  remedy  by  action ;  and 
that  there  was  a  remedy  by  action  against  the  assessors  of  the 
town.  It  was  obiter^  therefore,  to  declare  that  the  town  was 
not  liable  for  money  paid  for  its  use.  Moreover,  there  is  at 
least  one  distinction  between  the  case  of  a  town  and  that  of 
a  county.  For,  though  their  corporate  capacity  is  declared  in 
the  same  language,  there  are  some  accessories  which  a  county 
has,  but  a  town  has  not.  A  county  has  a  treasury  and  a  trea- 
surer, and  money  may  be  paid  not  only  for  its  use,  but  may 
be  received  directly  for  it  into  its  treasury,  and  from  thence 
paid  out  by  it  for  its  own  use,  as  was  done  in  the  case  in 
hand.  In  Chega/ray  v.  The  City  of  New  York  (12N.  T., 
220),  some  passages  in  the  opinion  indicate  a  doubt  whether 
either  trespass  or  assumpsit  will  lie  against  a  county  for  the 
property  taken  or  the  amount  of  a  tax  illegally  assessed. 
This  doubt  seems  to  rest  in  part  upon  the  fact  that  portions 
of  the  money  had  been  paid  over  to  the  treasury  of  the  State. 
Such  is  not  the  case  in  the  action  now  in  hand.  Apart  from 
this,  however,  the  point  was  not  involved  in  that  case,  for  it 
was  held  that  the  tax  was  legal.  In  Swift  v.  The  City  of 
Poughheepaie  (37  N.  T.,  511),  it  was  held  that,  although  the 
property  being  exempt  from  taxation,  the  tax  was  erroneous, 
yet  the  assessors  had  jurisdiction,  and  their  act  in  laying  the 
assessment  was  valid,  and  until  that  action  was  reversed  in 
some  appropriate  way,  it  had  the  effect  of  a  judgment,  and 
could  not  be  questioned  by  a  collateral  action.  The  opinion 
goes  farther,  however,  and  declares  that  there  is  no  precedent 
in  this  State  for  a  suit  to  recover  taxes  "  erroneously  assessed." 
The  case  is  sometimes  cited  to  prove  that  no  action  will  lie 
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for  a  tax  illegally  assessed.  It  will  be  seen  that,  after  holding 
that  the  act  of  assessment  was  a  judicial  act  by  oflScers  hav- 
ing jurisdiction,  and  was  valid  and  had  the  force  of  a  judg- 
ment, it  was  not  needful  that  the  opinion  should  go  farther,  if 
it  did  so.  But  as  the  phrase  it  uses  is  "  taxes  erroneously 
assessed,"  it  is  not  an  authority  to  establish  that  money 
received  for  a  tax  iUegally  assessed  without  jurisdiction,  may 
not  be  recovered  back  in  any  case.  These  cases  are  noticed 
because  they  are  commonly  relied  upon  to  sustain  the  propo- 
sition above  stated.  However,  no  case  in  this  State,  in  the 
court  of  last  resort,  it  is  thought,  has  yet  held  that  money  col- 
lected for  a  tax  illegally  assessed,  and  held  and  received  by  a 
county,  can  be  recovered  back  by  the  person  injured  until  after 
the  assessment  has  been  reversed.  In  HiU  v.  The  Supervisor 
of  Livingston  County  (12  N.  Y.,  52),  an  action  of  that  kind  was 
entertained.  But  it  was  there  held,  that  the  tax  was  legal 
and  valid,  and  no  mention  is  made  in  the  prevailing  opinion, 
that  the  county  would  or  would  not  have  been  liable  had  the 
tax  been  held  illegal.  It  is  to  be  noticed,  however,  that 
Denio,  J.,  who  before,  in  the  same  year,  had  given  the  opin- 
ion in  LoriUa/rd  v.  The  Town  of  Monroe  {supra\  was  in* 
fevor  of  an  affirmance  of  the  judgment  appealed  from,  which 
judgment  had  upheld  the  action  of  assumpsit  against  the 
county  for  money  had  and  received  to  the  plaintiff's  use,  by 
means  of  an  illegal  tax.  He  was  too  careful  a  judge,  not  to 
have  considered  whether  the  one  position  was  compatible 
with  the  other,  and  to  have  reached  an  affirmative  conclusion 
thereon  before  determining  that  such  judgment  should  be 
affirmed.  In  Chapman  v.  The  City  of  Brooklyn  (40  N.  T.,  381), 
it  is  said,  "  it  has  repeatedly  been  held  in  other  states,  that 
taxes  illegally  imposed  and  collected  might  be  recovered 
back  from  the  municipality  into  whose  treasury  they  had 
been  paid.  *  *  *  No  very  good  reason  qan  be  urged 
against  maintaining  the  rule,  so  far  as  it  has  been  extended  in 
other  States,  since  there  is  no  room  for  doubting  that  a 
remedy  would  be  afforded  between  individuals  for  the  recov- 
ery of  money  in  cases  where,  by  color  of  void  judicial  pro- 
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ceedings,  it  might  be  forcibly  taken  from  one  and  delivered 
to  anotiier."  See  pages  380,  381,  and  cases  there  cited  from 
other  States.  This  was  an  action  to  recover  money  paid  for 
land  sold  on  a  void  assessment,  and  the  action  was  snstained, 
and  though  not  an  adjudication  directly  in  point,  it  has  close 
analogy.  If  it  mnst  be  conceded  that  there  is  no  direct 
authority  in  this  State  for  holding  that  an  action,  as  for  money 
had  and  received  to  the  use  of  the  plaintiff,  will  lie  against 
a  county,  where  money  has  been  collected  for  an  illegal  tax, 
and  paid  into  its  treasury,  and  used  by  it  for  county  purposes, 
the  imposition  of  the  tax  not  having  been  set  aside,  it  must 
also  be  conceded  that  there  is  no  direct  authority  to  the 
reverse  of  that. 

A  county  has,  to  some  extent,  a  corporate  capacity,  the  same 
as  has  a  town.  (ZoriUard  v.  Tovm  of  Monroey  mpra)  It 
has  a  capacity  to  sue  and  to  be  sued  in  the  manner  prescribed 
by  law,  all  acts  and  proceedings  against  it  to  be  in  the  name 
of  its  board  of  supervisors.  (1  K.  S.,  p.  364 ;  id.,  473,  §  95, 
§§  1, 3,  p.  384,  §  2.)  It  may  be  seized  of  lands.  (Id.,  365,  §  6.) 
It  may  be  possessed  of  and  entitled  to  money,  rights,  credits, 
and  other  personal  property.  (§  6.)  It  may  owe  debts. 
(§  7.)  It  has  a  treasurer  whose  duty  it  is  to  receive  aU  money 
belonging  to  the  county,  and  pay  out  the  same  (id.,  p.  364, 
§  20),  keeping  books  of  accounts  thereof  (§§  21,  24),  which  are 
the  books  of  the  county,  and  all  losses  by  his  default,  in  the 
discharge  of  duty,  are  charged  to  the  county.  (Id.,  419,  §  5.) 
Whenever  any  controversy  or  cause  of  action  shall  exist 
between  any  county  and  an  individual,  such  proceedings  shall 
be  had,  with  judgment  to  the  like  effect,  as  in  suits 
between  individuals  and  corporations  (id.,  384,  §§  1.  6), 
and  judgment  against  the  county  or  the  board  of  supervi- 
sors on  account  of  the  liability  of  the  county  shall  be  a 
county  charge,  to  be  levied  and  collected.  (§  6 ;  2  R.  S.,  474, 
475,  §§  102, 105.)  The  process  is  to  be  as  against  other  corpo- 
rations, to  be  served,  not  upon  the  supervisors  as  individuals, 
but  upon  the  oflScers  of  the  board,  the  chaii'roan  or  clerk,  as 
such.  (Id.,  473,  §  95 ;  1  R.  S.,  384,  §  8.)  There  can  be  no 
doubt,  then,  that  the  statute  law  contemplated  in  a  county  so 
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much  of  corporate  entity  as  could  own  and  hold  real  and  per- 
sonal property ;  could  incur  debts  and  liabilities ;  could  have 
and  receive  money  into  and  pay  it  out  from  its  own  treasury, 
and  keep  account  thereof ;  could  have  controversies  with  an 
individual  and  become  liable  to  action  from  him,  and  be  cast 
in  judgment  therein,  under  suits  and  proceedings  like  those 
against  other  corporations.  If  it  may  owe  debts,  it  must  have 
power  to  contract  them  by  a  promise  to  pay ;  and  if  it  may 
make  a  contract  or  promise,  it  may  be  sued  upon  it  if  it  neg- 
lect to  pay  according  to  the  terms  thereof.  If  it  may  make 
an  express  promise,  what  is  there  in  the  nature  of  its  exist- 
ence, in  the  power  it  has  and  the  liabilities  it  may  incur, 
which  forbids  that  it  shall  come  under  an  implied  promise  to 
pay?  And  may  it  come  under  an  implied  promise  to  pay 
which  cannot  be  enforced  against  it?  In  my  judgment,  the 
force  of  the  provisions  of  the  statutes  in  relation  to  counties 
is  that  it  cannot.  "  'No  sound  reason  exists  for  exempting 
even  municipal  corporations  from  the  controlling  effects  of 
this  wholesome  principle,  that  when  the  consideration  has 
failed,  the  contract  price  should  be  repaid ;"  for  it  is  equally  as 
unjust  and  inequitable  for  them  to  retain  money  they  have 
acquired  without  consideration,  as  it  is  for  a  private  person 
to  attempt  to  do  so.  No  principle  of  morality  or  law  can  be 
invoked  against  the  latter  which  does  not  apply  with  the 
same  force  to  the  case  of  the  former;  and  this  has  generally 
been  heretofore  regarded  as  including  corporate  bodies  as  well 
as  private  persons  (Angel  &  Ames  on  Corporations,  4th  ed., 
§§  237,  379,  note  4),  -such  bodies  being  held  liable  upon 
implied  as  well  as  expressed  promises."     (40  N.  T.,  380.) 

The  facts  in  this  case  show  that  the  county  of  Livingston, 
through  the  wrong  act  of  the  supervisor  of  the  town  of  Lima, 
and  of  the  board  of  supervisors  of  the  county,  has,  by  its 
county  treasurer,  had  and  received  into  its  treasury,  and 
has  paid  out  therefrom,  for  its  own  use,  the  money  of  the 
plaintiff,  to  which  it  was  not  entitled.  The  receipt  of  that 
money  by  the  treasurer  was  a  receipt  of  it  by  the  county.  It 
has  received  that  money  by  acts  which  were  void  for  want  of 
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official  power  and  jurisdiction  to  do  them.  The  money,  ex 
(Bquo  et  bono,  belonged  to  the  plaintiff ;  and  in  such  c£ise, 
whether  it  is  withheld  by  a  natural  or  artificial  person,  an 
action  will  lie  to  recover  it,  where  such  person  is  capable  of 
suing  and  being  sued.  It  is  not  necessary  to  assert  that  an 
action  of  tort  will  lie  against  a  county  for  the  redress  of  the 
injury.  But  an  action  for  the  money  had  and  received  will 
lie  against  the  person  or  corporate  body  having  received  and 
without  right  withholding  money,  whether  it  was  or  was  not 
obtained  by  wrongful  means.  It  may  be  said  that  the  power 
conferred  upon  the  supervisor  of  the  town  of  Lima,  to  deter- 
mine what  land  should  go  upon  the  assessment  roll  as  liable 
to  a  charge  for  taxes  of  the  year  before  returned  unpaid, 
being  judicial  (though  that  the  power  given  was  judicial  in 
its  nature  is  not  admitted),  and  he  having  acted  judicially, 
no  action  will  lie  to  recover  the  money  enforced  from  the 
plaintiff  under  his  determination,  until  that  determination  is 
properly  reversed.  But  that  principle  applies  only  to  a  judi- 
cial determination,  which  is  based  upon  jurisdiction,  and  is 
erroneous  or  irregular.  Where  there  is  no  jurisdiction  the 
act  is  void,  and  the  judgment  or  determination  is  a  nullity. 
It  stands  in  the  way  of  no  action  or  proceedings.  Money  got 
by  it  is  money  got  by  a  wrong,  and  it  c|nnot  be  set  up  to 
justify  or  protect  the  getting.  And  that  it  is  void  and  a  nul- 
lity for  want  of  jurisdiction  may  appear  in  a  collateral  action 
to  recover  back  what  has  been  seized  by  it.  {Moses  v.  Mao- 
furlane^  2  Burrows,  1005 ;  LazeU  v.  Miller^  15  Mass.,  207 ; 
and  see  Starry,  Trustees^  eto.^  6  Wend.,  564r-567 ;  and  40  N.  Y., 
381.)  I  conclude  that  this  action,  being  for  money  had  and 
received,  will  lie  against  the  county  of  Livingston.  {Joy  v. 
The  County  of  Oxford^  3  Greenl.  [Maine],  131.) 

This  brings  us  to  the  conclusion  that  the  complaint  in  this 
action  does  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  defendants  do  not,  then,  shield  their  answer  from  the 
demurrer  by  a  successful  attack,  upon  their  part,  upon  the 
complaint.  The  demurrer  of  the  plaintiff  is  to  the  third 
answer  of  the  defendant.    It  avers  that  the  claim  of  the 
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plaintiff  has  never  been  presented  to  the  defendant  nor  any 
demand  of  payment  made,  nor  has  there  been  a  refusal  to 
make  payment  thereof. 

The  money  which  the  plaintiff  seeks  to  recover  came  into 
the  treasury  of  the  defendant  by  a  wrongful  act.  It  was  the 
wrongful  act  of  officers  acting  for  the  defendant,  for  it  was 
the  act  of  the  board  of  supervisors,  which  is  the  board  by 
which  the  county  acts,  and  the  county  is  chargeable  also  with 
knowledge  of  it.  For  property  obtained  by  a  wrongful  act, 
wrongful  to  the  knowledge  of  the  party,  no  demand  need  be 
made  before  bringing  action.  Neither  was  the  plaintiff 
affected  by  the  provisions  of  1  E.  S.,  386,  §  4,  that  accounts 
for  county  charges  of  every  description  shall  be  presented  to 
the  board  of  supervisors  of  the  county,  to  be  audited  by  them. 
{The  People  ex  rel,  Mygatt  v.  Supervisors  of  Chenango^ 
supra)  This  claim  was  not  a  county  charge  within  the  pur- 
view of  that  provision,  for  the  claims  which  fall  within  the 
general  designation  of  "  county  charges,"  used  in  section  4,. 
are  specifically  enumerated  in  section  3.  There  is  no  clasa 
there  named  into  which  this  claim  would  fall.  By  1  R.  S., 
367,  §  4,  sub.  2,  the  board  of  supervisors  has  power  to  exam- 
ine, settle  and  allow  "all  accounts  chargeable"  against  the 
county.  This  is  but  a  paraphrase  of  the  term  county  charges 
used  in  section  4,  at  page  386,  above  noticed.  {Brady  v. 
Supe7*visors  of  New  York^  2  Sand.,  469-471.)  The  claim  of 
the  plaintiff  is  not  an  account  chargeable  to  the  county,  and 
although  it  is  not  necessary  to  assert  that  the  board  of  super- 
visors has  not  power  to  examine,  allow  and  settle  it,  it  is  not 
such  an  one  as  must  be  presented  to  the  board  for  audit,  and 
a  proceeding  taken  to  enforce  it  in  case  of  refusal  other  than 
an  action.  {Brady  v.  Supervisors,  supra,  472.)  It  is  held 
in  that  case  that  claims  growing  out  of  the  malfeasances  of 
county  officers,  and  claims  for  which  the  county  may  be  liable 
arising  from  torts,  are  not  necessarily  to  be  presented  for 
examination  and  allowance.  (And  see  McClure  v.  Super- 
visors of  Niaga/ra,  50  Barb.,  594';  Howell  v.  City  of  Buffalo, 
16  N.  Y.,  512.) 
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No  other  provision  of  statute  or  rule  of  law  is  suggested 
by  the  learned  counsel  for  the  defendants,  why  a  demand  before 
action  should  have  been  made.  We  hold,  then,  that  the  demur- 
rer to  the  third  answer  was  well  taken,  and  that  the  Special 
Term  was  right  in  ordering  judgment  thereon. 

The  first  answer  averred  that  the  signing  of  the  warrant  to 
the  assessment  roll  was  not  the  corporate  act  of  the  county 
of  Livingston,  but  the  act  of  the  several  supervisors,  as  super- 
visors of  the  towns  respectively. 

The  Revised  Statutes  (1  vol.,  p.  396,  §  37)  provide  that,  to 
each  assessment  roll  delivered  to  a  collector,  a  warrant,  under 
the  hands  and  seals  of  the  board  of  supervisors^  or  a  majority 
of  them,  shall  be  annexed.  This  is  the  act  of  the  board, 
though  to  be  performed  by  the  members  severally.  A  board 
of  supervisors  is  a  continuous  body,  though  of  changing 
members.  {Supervisors  of  Chenango  v.  BirdsaUj  4  Wend., 
460.)  There  could  be  no  propriety  in  having  the  supervisors 
of  other  towns,  as  individuals  or  several  officers,  sign  and 
seal  a  warrant  to  the  collector  of  any  one  town  in  the  county. 
The  authority  to  sign  and  to  empower  collection  by  levy  and 
sale  of  goods  and  chattels  if  need  be,  is  drawn  by  the  statute 
naturally  from  the  joint  action  of  the  board  in  the  exercise  of 
its  power  to  equalize  the  valuation  of  the  assessors  of  the  dif- 
ferent towns,  to  correct  the  different  assessment  rolls,  and  to 
set  down  in  the  last  column  thereof  the  sums  to  be  paid  as 
tax.  The  same  joint  power  and  joint  exercise  of  it,  though 
expressed  by  several  action,  is  continued  into  the  signing  of 
the  warrant.  It  is  the  board  which  does  it,  not  each  as  an 
agent  or  officer  respectively  of  the  several  towns,  but  all  or  a 
majority  of  them  as  the  members  of  the  body,  which  is  a 
county  body.  The  allegation  of  the  complaint  is  that  the 
"  said  defendant  duly  annexed  its  warrant  thereto  in  the  form 
prescribed  by  statute,  under  the  hands  and  seals  of  its  several 
members."  It  is  frivolous  and  irrelevant  to  answer  that  it 
was  not  the  corporate  action  of  the  county,  but  of  the  super- 
visors of  the  several  towns,  for  it  raises  no  issue  material  in 
the  action.    It  may  not  be  stricken  out  as  frivolous,  for  sec- 
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tion  152  of  the  Code  does  not  allow  that.  It  may  be  stricken 
ont  as  irrelevant,  and  the  section  permits  that,  and  the  plain- 
tiff asks  for  that  relief  in  the  notice  of  motion. 

The  second  answer  is  the  denial  of  certain  material  allega- 
tions of  the  complaint.  It  is  good  in  form.  It  puts  in  issue 
allegations  which  must  be  proved  or  admitted  before  the 
plaintiff  can  recover. 

It  is  sufficient  to  say  that  it  is  a  general  denial,  and  cannot 
be  stricken  out  on  motion  as  false  or  sham.  (  Wa/yland  v. 
TyBen  and  Thompson  v.  Erie  RaH/may  Co.^  decided  by  this 
court  and  not  yet  published.)* 

The  judgment  of  this  court  should  be,  that  the  first  answer  of 
the  defendant  should  be  stricken  out  as  irrelevant ;  that  the 
demurrer  to  the  third  answer  be  sustained,  and  that  judg- 
ment be  ordered  thereon ;  that  the  motion  to  strike  out  the 
second  answer  as  sham  or  false  be  denied.  And  as  neither 
has  succeeded  in  ftdl  on  the  appeal  tp  this  court,  without  costs 
of  this  court  to  either,  as  against  the  other. 

All  concur,  except  Feokham,  J.,  not  voting,  and  Bapallo, 
J.,  absent. 

Judgment  accordingly. 


LoTON  K.  Hunt  and  Benjamin  Van  Hoesen,  Eespondents,        45  69i 

_         ,  _  .11  '  131    169 

V.  Edwaecd  Kobebts,  Appellant. 

One  who  guarantees  the  performance  of  a  contract  has  the  right,  after 
default  by  his  principal  which  would  justify  its  termination,  to  require 
that  the  contract  be  terminated  and  the  daim  agamst  himself,  as  surety 
be  confined  to  the  damages  then  recoverable. 

The  defendant  guaranteed  the  performance,  on  the  part  of  C,  of  a  build- 
ing contract  made  by  C.  and  the  plaintifis,  wherein  the  plainti£&  agreed 
to  perform  the  work  by  the  15th  of  October,  and  C.  to  ftimish  materials, 
and  pay  a  certam  sum.    After  October  15th,  the  work  being  unfinished. 


I 

-•k- 


*  Reported  ante,  WayUmd  v.  Tysen^  p.  281 ;  Thampion^.  Erie  Baiibroad 
Company^  p.  468. 
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the  defendant  gave  notice  to  the  plainti^,  that  if  they  did  not  complete 
the  work  before  the  Ist  of  Koyember,  he  would  not  be  responsible  aa 
guarantor  thereafter.  The  plaintifis  kept  on  until  June  following,  bemg 
delayed  by  C's.  failure  to  supply  materials.  The  defendant,  by  an 
arrangement  with  a  third  person,  and  to  which  the  plaintifis  were  not  a 
party,  had  assumed  C's.  obligations,  and,  after  November  1st,  urged  the 
plaintifis  to  perform,  and  himself  supplied  materials,  but  stated  to  them 
that  he  would  not  be  personally  responsible. 
Held,  in  an  action  on  the  contract  of  guaranty,  that  the  effect  of  the  notice 
was  an  extension  of  time  for  performance,  and  continued  the  defendant's 
liability  as  guarantor,  to  November  1st  only ;  and  his  liability  was  limi- 
ted to  the  debt  and  damages  which  the  plaintiffs  were  entitled  to  claim 
at  that  tune. 

(Argued  June  1st;  decided  June  13th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  New 
York  Conmion  Pleas,  affirming  a  judgment  in  favor  of  the 
plaintiffs,  entered  upon  the  report  of  Hamilton  W.  Robin- 
son, Esq.,  sole  referee. 

The  action  was  brought  npon  a  contract  of  guaranty.  The 
facts  sufficiently  appear  in  the  opinion  of  the  court. 

Aaron  J.  Vanderpod,  for  the  appellant. 

jE  iT.  Tqftj  for  the  respondents,  cited  Carman  v.  Pvlts 
(21  N.  Y.,  649) ;  Young  v.  JTunter  (2  Seld.,  204) ;  Moses  v. 
Bierling  (31  N.  Y.,  464) ;  Smith  v.  Oug&rty  (4  Barb.,  621) ; 
Famham  v.  Rosa  (2  Hall,  167) ;  Jones  v.  J^^d  (5  Comst, 
411) ;  Orem  v.  Eames  (1  Hill,  254). 

Rapallo,  J.  By  a  contract  dated  August  12,  1861,  the 
plaintiffs  agreed  with  Oossley  to  do  the  carpenters'  work  on 
the  houses  for  the  sum  of  $2,625,  and  to  complete  the  work 
on  or  before  the  15th  of  October,  1861 ;  Crossley  was  to  fur- 
nish the  materials.  The  defendant  guaranteed  the  fulfillment 
of  the  contract  on  the  part  of  Crossley. 

The  work  was  not  finished  on  the  15th  of  October,  and 
between  that  day  and  the  1st  of  November  the  defendant 
gave  notice  to  the  plaintiffs  that  if  they  did  not  complete  the 
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work  before  the  let  of  November,  1861,  he  would  not  be 
responsible  as  guarantor  after  that  day.  The  plaintiffs,  never- 
theless, went  on  with  the  work  until  June,  1862,  and  have 
recovered  in  this  action  the  contract  price  of  the  work  up  to 
that  time. 

It  appears  from  the  findings  of  the  referee,  that  the  delay 
in  completing  the  work  was  owing  to  the  fault  of  Orossley  in 
furnishing  the  materials  and  preparing  the  houses.  And  fur- 
ther, that  the  defendant  had,  under  a  contract  with  Henry 
Day,  the  owner  of  the  lots,  assumed  the  obligations  of  Gross- 
ley  in  those  respects,  so  that  the  default  was  in  fact  that  of 
the  defendant.  What  the  arrangements  were  between  Cross- 
ley  and  the  defendant  does  not  appear. 

The  defence  cannot  be  sustained  on  the  ground  of  any 
breach  of  the  contract  on  the  part  of  the  plaintiffs,  but  rests 
wholly  upon  the  effect  of  the  defendant's  notice  that  he  would 
not  be  bound  as  guarantor  after  the  1st  of  November. 

By  the  terms  of  the  original  contract,  the  work  was  to  have 
been  completed  on  the  15th  of  October.  If  not  performed  at 
this  time,  the  defendant,  had  he  not  interfered  in  the  trans- 
action, or  consented  to  an  extension  of  the  time,  would  have 
been  entitled  to  have  the  matter  closed.  If  the  delay  had 
been  owing  to  the  default  of  the  plaintiffs,  the  defendant 
would  have  been  discharged.  If  it  was  caused  by  Crosaley, 
he  had  been  guilty  of  a  breach,  and  the  defendant  would  have 
been  entitled  to  insist  upon  the  contract  being  terminated, 
and,  on  such  termination,  would  have  been  liable  as  guarantor 
for  the  work  done  up  to  that  time,  and  for  the  damages  sus- 
tained by  the  plaintiffs  in  not  being  allowed  to  complete  the 
job. 

The  effect  of  the  notice  was  to  extend  the  time  for  comple- 
tion, as  far  as  the  guaranty  was  concerned,  to  the  Ist  of 
November.  We  think  that  the  extension  left  the  parties  in 
the  same  position  on  the  1st  of  November  in  which  they 
would  otherwise  have  been  on  the  15th  of  October,  and  that 
it  did  not  operate  as  an  extension  of  the  guaranty  indefinitely 
to  such  time  as  might  be  necessary  to  complete  the  work,  but 
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that  the  defendant  had  the  right  to  insist  that  his  liability,  as 
guarantor,  should  be  limited  to  the  debt  and  damages  which 
the  plaintiffs  were  entitled  to  claim  as  of  the  date  specified  in 
his  notice. 

The  referee  finds,  however,  that  after  having  given  the 
notice  that  he  would  not  b^  responsible  aa guarantor  after  the 
1st  of  November,  1861,  and  from  that  date  to  June  13th, 
1862,  the  defendant  continued  to  urge  the  plaintiffs  to  per- 
form their  contract  with  Crossley,  and  supplied  them  with 
materials  for  that  purpose,  and  continued  to  superintend  the 
work,  and  that  he  and  Crossley  waived  a  strict  performance 
of  the  work  within  the  time  specified  by  the  contract. 

These  acts  of  the  defendant,  if  unqualified  by  cotempora- 
neous  declarations  explaining  their  intent,  would  have  justi- 
fied the  referee  in  finding  that  the  defendant  abandoned  the 
position  he  had  taken  as  to  the  continuance  ^f  his  liability  as 
guarantor,  and  consented  that  the  plaintiff  should  go  on  aft;er 
the  Ist  of  November  and  complete  the  work  under  the  origi- 
nal contract  and  guaranty. 

But  the  referee  further  finds  that  after  the  1st  of  Novem- 
ber, and  while  the  plaintiffs  were  engaged  on  the  work,  the 
defendant  stated  to  them  that  he  would  not  be  personally 
responsible  therefor.  The  evidence  fully  substantiates  this 
finding,  and  shows  that  the  defendant  persistently  maintained 
this  position  throughout  all  the  dealings  subsequent  to  the  Ist 
of  November. 

It  appears  that  the  defendant  had  an  interest  in  the  com- 
pletion of  the  buildings,  though  the  precise  relations  between 
him  and  Crossley  are  not  disclosed;  that  he  desired  their 
completion,  but  was  not  willing  to  be  personally  responsible 
for  work  done  after  the  1st  of  November.  This  he  communi- 
cated to  the  plaintiffs.  His  request  to  them  was  in  substance 
that  they  should  go  on  and  finish  the  building,  trusting  to 
Crossley  or  to  the  arrangements  with  Mr.  Day  for  work  done 
after  the  1st  of  November,  but  not  looking  to  the  defendant 
as  guarantor  after  that  date. 
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The  plaintiffs  were  at  liberty  to  parsne  that  course,  or  to 
stop  work  and  look  to  Crossley  and  the  defendant  for  the 
damages.  Crossley  having  by  his  default  placed  it  in  the 
plaintiffs'  power  to  stop  work  without  incurring  any  liability 
to  him,  the  defendant,  as  his  surety,  had  the  right  at  any  time 
afler  such  default,  to  call  upon  them  to  take  that  course  for 
his  protection.  In  going  on  with  the  work,  they  acted  with 
their  eyes  open  and  voluntarily  assumed  the  risk. 

The  fact  that  the  defendant  was  interested  in  the  building, 
or  that,  under  his  contract  with  Day,  he  was  bound  to  have 
famished  the  materials,  and  that  his  default  was  the  cause  of 
Crossley's  default,  cannot  vary  the  rights  of  the  parties  in 
this  action.  The  defendant  made  no  contract  with  the  plain- 
tiffs as  principal  The  plaintiffs  contracted  with  Orossley  as 
principal,  and  the  defendant  became  his  surety.  The  parties 
having  made  their  contract  in  this  form,  and  the  action  being 
founded  on  that  contract,  the  defendant  was  entitled  to  assert 
all  the  rights  of  a  surety.  The  arrangements,  between  Day 
and  Crossley  and  the  defendant,  concerned  them  only,  and 
their  rights  or  equities,  as  between  each  other,  cannot  affect 
the  contract  between  the  defendant  and  the  plainti£b. 

If  the  defence  rested  upon  the  allegation,  that  the  plain- 
tiffs had  failed  to  perform  their  part  of  the  contract,  or  that 
the  contract  had  been  varied,  the  facts  found  by  the  referee 
would  have  been  abundant  answers  to  those  defences.  But 
such  is  not  the  nature  of  the  defence.  It  is,  that  after  the 
contract  had  been  broken,  the  defendant,  in  his  character  of 
surety,  insisted  that  the  plaintiffs  should  not  go  on  and  add 
to  his  liability  as  guarantor,  but  that,  if  they  continued,  they 
should  look  to  the  principal  alone  for  all  work  done  after  that 
time.  If  they  did  not  think  proper  to  continue  on  those 
terms,  they  should  have  stopped  work,  and  would  have  been 
entitled  to  recover  of  the  defendant  what  they  had  earned  up 
to  that  time  and  their  damages  for  not  being  allowed  to  com- 
plete the  job. 

The  learned  referee,  in  substance,  denied  all  effect  to  the 
notice  given  by  the  defendant,  and  seems  to  have  held  that  he 
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that  the  defendant  had  the  right  to  insist  that  his  liability,  as 
guarantor,  should  be  limited  to  the  debt  and  damages  which 
the  plaintiffs  were  entitled  to  claim  as  of  the  date  specified  in 
his  notice. 

The  referee  finds,  however,  that  after  having  given  the 
notice  that  he  would  not  b^  responsible  a&guarantor  after  the 
1st  of  November,  1861,  and  from  that  date  to  June  13th, 
1862,  the  defendant  continued  to  urge  the  plaintiff  to  per- 
form their  contract  with  Crossley,  and  supplied  them  with 
materials  for  that  purpose,  and  continued  to  superintend  the 
work,  and  that  he  and  Crossley  waived  a  strict  performance 
of  the  work  within  the  time  specified  by  the  contract. 

These  acts  of  the  defendant,  if  unqualified  by  cotempora- 
neous  declarations  explaining  their  intent,  would  have  justi- 
fied the  referee  in  finding  that  the  defendant  abandoned  the 
position  he  had  taken  as  to  the  continuance  j^f  his  liability  as 
guarantor,  and  consented  that  the  plaintiff  should  go  on  aft;er 
the  1st  of  November  and  complete  the  work  under  the  origi- 
nal contract  and  guaranty. 

But  the  referee  further  finds  that  sSter  the  1st  of  Novem- 
ber, and  while  the  plaintiffs  were  engaged  on  the  work,  the 
defendant  stated  to  them  that  he  would  not  be  personally 
responsible  therefor.  The  evidence  fully  substantiates  this 
finding,  and  shows  that  the  defendant  persistently  maintained 
this  position  throughout  all  the  dealings  subsequent  to  the  1st 
of  November. 

It  appears  that  the  defendant  had  an  interest  in  the  com- 
pletion of  the  buildings,  though  the  precise  relations  between 
him  and  Crossley  are  not  disclosed;  that  he  desired  their 
completion,  but  was  not  willing  to  be  personally  responsible 
for  work  done  after  the  1st  of  November.  This  he  communi- 
cated to  the  plaintiffs.  His  request  to  them  was  in  substance 
that  they  should  go  on  and  finish  the  building,  trustinjg  to 
Crossley  or  to  the  arrangements  with  Mr.  Day  for  work  done 
after  the  1st  of  November,  but  not  looking  to  the  defendant 
as  guarantor  after  that  date. 
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The  plaintiffs  were  at  liberty  to  pursue  that  course,  or  to 
stop  work  and  look  to  Crossley  and  the  defendant  for  the 
damages.  Crossley  having  by  his  default  placed  it  in  the 
plaintiffs'  power  to  stop  work  without  incurring  any  liability 
to  him,  the  defendant,  as  his  surety,  had  the  right  at  any  time 
after  such  default,  to  call  upon  them  to  take  that  course  for 
his  protection.  In  going  on  with  the  work,  they  acted  with 
their  eyes  open  and  voluntarily  assumed  the  risk. 

The  fact  that  the  defendant  was  interested  in  the  building, 
or  that,  under  his  contract  with  Day,  he  was  bound  to  have 
furnished  the  materials,  and  that  his  default  was  the  cause  of 
Crossley's  default,  cannot  vary  the  rights  of  the  parties  in 
this  action.  The  defendant  made  no  contract  with  the  plain- 
tiffs as  principal  The  plaintiffs  contracted  with  Crossley  as 
principal,  and  the  defendant  became  his  surety.  The  parties 
having  made  their  contract  in  this  form,  and  the  action  being 
founded  on  that  contract,  the  defendant  was  entitled  to  assert 
all  the  rights  of  a  surety.  The  arrangements,  between  Day 
and  Crossley  and  the  defendant,  concerned  them  only,  and 
their  rights  or  equities,  as  between  each  other,  cannot  affect 
the  contract  between  the  defendant  and  the  plaintiffi. 

If  the  defence  rested  upon  the  allegation,  that  the  plain- 
tiffs had  failed  to  perform  their  part  of  the  contract,  or  that 
the  contract  had  been  varied,  the  facts  found  by  the  referee 
would  have  been  abundant  answers  to  those  defences.  But 
such  is  not  the  nature  of  the  defence.  It  is,  that  after  the 
contract  had  been  broken,  the  defendant,  in  his  character  of 
surety,  insisted  that  the  plaintiffs  should  not  go  on  and  add 
to  his  liability  as  guarantor,  but  that,  if  they  continued,  they 
should  look  to  the  principal  alone  for  all  work  done  after  that 
time.  If  they  did  not  think  proper  to  continue  on  those 
terms,  they  should  have  stopped  work,  and  would  have  been 
entitled  to  recover  of  the  defendant  what  they  had  earned  up 
to  that  time  and  their  damages  for  not  being  allowed  to  com- 
plete the  job. 

The  learned  referee,  in  substance,  denied  all  effect  to  the 
notice  given  by  the  defendant,  and  seems  to  have  held  that  he 


696  Mattoon  v.  Young.  »  [June, 


Statement  of  case. 


could  not  thereby  fix  the  time  as  of  which  the  amount  of  his 
liability  sliould  be  ascertained.  There  is  authority  for  the  pro- 
position, that  a  surety  cannot,  before  breach,  by  his  own  act 
terminate  a  subsisting  suretyship  for  a  third  person,  so  as  to 
exempt  himself  from  liability  for  future  defaults  of  his  prin- 
cipal {Hov^h  V.  Warr^  1  Carr.  &  P.,  151 ;  Calvert  v.  Gor- 
don, 1  M.  &  Ey.,  497 ;  S.  C,  7  B.  «fe  C,  809 ;  Gordon  y. 
Calvert,  2  Sim.,  253,  V.  Ch. ;  S.  C,  4  Enss.,  581,  Ld.  Chr. ; 
Calvert  v.  Gordon,  3  M.  &  Ey.,  124) ;  although  an  agi*eement 
to  guarantee  obligations  to  be  incurred  may  be  revoked 
before  it  is  acted  upon.  {Qfford  v.  Davies,  31  L.  I.  C.  B., 
319  ;  Agawam  Bank  v.  Slrev&r,  18  N.  Y.,  513, 514.)  With- 
out now  determining  how  far  a  surety  can,  before  a  breach 
of  the  engagement  of  his  principal,  protect  himself  from 
future  defaults,  we  are  clearly  of  opinion  that,  after  a 
breach  which  will  justify  a  termination  of  the  contract,  the 
surety  has  the  right  to  require  that  the  contract  with  the 
principal  be  terminated,  and  the  claim  against  the  surety  con- 
fined to  the  damages  then  recoverable. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Peokham,  J.,  who  dissents  on  the 
ground,  that  the  subsequent  directions  of  the  defendant  were 
inconsistent  with,  and  a  waiver  of  his  notice  that  he  would 
no  longer  continue  liable  as  surety. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide 
the  event. 


Habvet  Mattoon  and  others,  Eespondents,   v,   John  IST. 

Young,  Appellant. 

The  person  through  whom  a  party  to  an  action  derives  title  ia  not  com- 
petent as  a  witness  to  prove  transactions  with  a  deceased  person,  as  against 

.  the  grantee  of  the  latter.  Although  grantees  are  not  named,  they  are 
within  the  reason  of  the  act  (Code,  §  399),  and  the  word  **  assignee"  must 
be  held  to  include  them. 
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Under  the  amendment  of  1867,  if  the  interest  fonnerly  owned  by  such  wit- 
ness might  be  affected  by  the  event  of  the  action,  he  was  incompetent, 
even  though  (as  a  grantor  without  covenants)  he  would  have  been  com- 
petent at  common-law. 

Evidence  of  declarations  by  an  owner  of  real  estate,  made  publicly  to  the 
bidders  assembled  at  a  sheriff's  sale  thereof,  and  in  the  hearing  of  one 
who  afterwards  purchases  at  such  sale,  that  he  had  no  interest  in  the  pre- 
mises ;  that  the  entire  title  was  in  the  execution  debtor  and  whoever  pur- 
chased at  such  sale  would  get  good  title,  is  competent  as  against  the 
subsequent  grantees  or  the  heirs  of  such  owner.  If  not  sufficient  of 
itself  to  show  an  estoppel  (as  to  which  guere)^  it  is  error  to  exclude  it,  sa 
additional  evidence  that  the  purchase  was  induced  thereby  might  have 
been  given. 


(Aigued  May  31st;  decided  Jime  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supremo 
Court  in  the  fourth  district,  affirming  a  judgment  in  favor  of 
the  plain tiffi,  entered  on  the  report  of  Hon.  Henry  L.  Knowles, 
referee. 

This  was  an  action  of  ejectment  lor  certain  lands  in  St. 
Lawrence  county.  It  was  conmienced  by  Harvey  Mattoon 
as  sole  plaintiflF.  An  answer  was  interposed,  setting  up 
adverse  possession,  and  the  widow  and  heirs-at-law  were 
thereupon  made  plaintiffs,  under  section  111  of  the  Code. 

The  plaintiffs  are  the  widow  and  heirs  of  one  John  Mat- 
toon.  In  1855  John  Mattoon  executed  a  deed  of  the  pre- 
mises in  question  to  the  plaintiff  Harvey,  but  the  premises 
were  then  in  the  actual  occupation  of  William  Willard,  claim- 
ing as  ONvner 

In  1845  John  Mattoon  conveyed  the  premises  to  one  James 
Mattoon,  to  hold  during  the  natural  life  of  John,  the  grantor. 

In  1850  James  conveyed  to  one  Wheeler.  Wheeler  con- 
veyed to  one  Sherwin  in  February,  1851.  In  1849  James 
Mattoon's  interest  was  sold  by  the  sheriff,  upon  a  judgment 
which  had  became  a  lien  on  his  realty  in  1849,  to  one  Cooke, 
and  in  December,  1851,  Cooke  assigned  the  certificate  of  sale 
to  Sherwin.  The  defendant  derived  title  from  Sherwin, 
through   sundry  mesne  conveyances.     The  assignment  by 

Hand— Vol  VL        88 


698  Mattoon  v.  Young.  [June, 


Statement  of  case. 


Oooke  and  the  deed  from  Sherwin  were  without  any  cove- 
nants. 

The  referee  found  that  the  plaintiffs  were  entitled  to  recover 
possession,  with  damages. 

On  the  trial  the  defendant  called  Sherwin  and  Cooke,  to 
prove  conversations  with  John  Mattoon,  since  deceased,  had 
prior  to  their  respective  purchases,  in  which  Mattoon  dis- 
claimed any  interest  in  the  premises,  and  stated  that  he  had 
conveyed  all  his  interest  to  James  Mattoon.  It  was  objected 
that  these  witnesses  were  incompetent,  under  section  399  of  the 
Code,  and  the  objection  was  sustained. 

The  defendant  offered  to  prove,  by  one  Corey,  that  John 
Mattoon  was  present  at  the  sheriflTs  sale  and  stated  publicly 
to  bidders,  and  in  the  hearing  of  Cooke,  the  purchaser,  that 
he  (John)  had  no  interest  in  the  premises ;  that  the  entire 
title  was  in  James,  and  whoever  purchased  at  the  sale  would 
get  a  good  title.  This  testimony  was  objected  to  as  immate- 
rial and  incompetent,  and  the  objection  was  sustained  and  the 
evidence  excluded. 

John  Mattoon  died  in  1869.     The  trial  was  had  in  1867. 

Leslie  W.  Hussell,  for  the  appellant,  on  the  question  of 
competency  of  evidence,  cited  Bacon  Ab.,  vol.  9,  title 
Statute,  p.  245,  Ist  Inst,  272,  2d  Inst.,  301 ;  2  Starkey  Ev., 
393 ;  Johnson  v.  Hoot  (18  John.,  80) ;  Van  Hosen  v.  Bing- 
ham (15  Wend.,  164) ;  3  Starkey  Ev.,  1647 ;  Dwarris  on 
Statutes,  696 ;  Smith's  Com.,  606,  §  523  et  seq. ;  Dewey  v. 
Ooodenong  (56  Barb.,  57,  58) ;  Holmes  v.  Carley  (31  N.  Y., 
289) ;  Chase  v.  iT.  T,  Central  Railroad  Co.  (26  IST.  Y.,  523) ; 
West  V.  McGhim  (43  Barb.,  149) ;  Wyhoop  v.  Hahert  (43 
Barb.,  266) ;  Williams  v.  People  (45  Barb.,  202) ;  S.  C,  33 
N.  Y.,  688 ;  Freethy  v.  Freethy  (42  Barb.,  641);  Archer  v. 
RocUngham  (11  Mod.  K,  150) ;  A,  C.  v.  T.  C.  (25  How., 
432) ;  Smith  v.  Smith  (15  How.,  165) ;  White  v.  Wager  (32 
Barb.,  250,  aiBrmed  25  N.  Y.,  328) ;  Chegazay  v.  Mayor^  etc.^ 
of  New  York  (13  N.  Y.,  220) ;  Jackson  v.  Collins  (3  Cow., 
89) ;  People  v.  TJtica  Ins.  Co.  (15  Johns.,  380) ;  Quinn  v. 
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Moore  (15  N.  T.,  422) ;  Fort  v.  Burch  (6  Barb.,  68,  69) ;  Per 
Mabshall,  Ch.  J. ;  United  States  v.  Fisher  (2  Cranch,  389, 
390) ;  £rewer*8  Leasees  v.  ElougKer  (14  Peters,  198) ; 
Smith's  Com.,  711,  §  676 ;  Bouv.  Law  Die,  399 ;  Mines  v. 
U.  S.  (15  Peters,  445) ;  HamUton  v.  Wright  (37  N.  T., 
502) ;  Broom's  Legal  Maxims ;  Pa/rks  v.  Jackson  (11  Wend., 
442,  446) ;  Defwit  v.  Bailey  (9  N.  T.,  371,  375) ;  Brovm  v. 
Richardson  (20  N.  T.,  475,  476);  Pott&r  y.  Potter  (18  N. 
Y.,  53). 

Louis  Hasbrouck^  Jr.^  for  the  respondent,  that  the  referee 
properly  rejected  the  proof  offered,  cited  Jackson  v.  Sher- 
man (6  Johns.,  19);  Jackson  v.  Cbrj/i  (15  Johns.,  302); 
Jackson  v.  MiM&r  (6  Cow.,  751,  afl^med  6  Wend.,  228); 
Walker  v.  D%mepaugh  (20  N.  Y.,  170) ;  Brown  v.  Bowen 
(30  N.  Y.,  519).;  Wilcox  v.  Howell  (44  Barb.,  401)  ;  Justice 
Selden  in  Ora/wford  v.  Lockwood  (9  How.  Pr.  Eeps.,  547) ; 
KnettlcY. Neuocdmh  (31  Barb.,  169). 

Geovee,  J.  The  counsel  for  the  appellant  insists  that  the 
suit  was  not  prosecuted  by  the  heirs  of  John  Mattoon  for  the 
recovery  by  them  of  any  estate  descended  to  them  as  heirs, 
but  that  they  are  mere  nominal  parties,  having  no  interest  in 
the  action,  which  is  prosecuted  for  the  benefit  of  Harvey 
Mattoon,  the  grantee  of  John,  pursuant  to  section  111  of  the 
Code,  the  grant  being  void,  for  the  reason  that  the  lands  were 
at  the  time  held  adversely  to  the  title  of  John  Mattoon ;  and 
that  therefore  the  case  does  not  come  within  section  399  of 
the  Code,  declaring  witnesses,  under  the  circumstances  speci- 
fied, incompetent  to  testify  to  any  transaction  or  communica- 
tion between  such  witness  and  a  person  at  the  time  of  the 
examination  deceased,  etc.  The  case  shows  that  the  counsel 
is  correct  in  the  premises,  but  his  conclusion  cannot  be  sus- 
tained. The  suit  is  prosecuted  for  the  benefit  of  the  grantee 
of  John  Mattoon,  and  although  grantees  are  not  named  in 
section  399,  they  come  within  the  reason  of  the  statute,  and 
must,  therefore,  be  held  to  come  within  it.  The  testimony 
is  made  incompetent  against  a  party  prosecuting  or  defending 
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the  action  as  executor,  administrator,  heir-at-law,  next  of  kin, 
assignee,  legatee,  devisee  or  survivor  of  such  deceased  person. 
This  shows  an  intention  to  exclude  the  testimony  as  to  all 
persons  who  have  succeeded  to  or  acquired  the  right  of  the 
deceased,  which  was  to  be  aftected  by  the  testimony.  This 
being  so,  the  word  assignee,  which  is  more  appropriately  used 
to  designate  a  transaction  respecting  personal  property,  must 
be  held  to  include  a  grantee  of  real  estate.  Harvey  Mattoon, 
prosecuting  for  the  recovery  of  the  land  as  the  grantee  of 
John  Mattoon,  the  testimony  was  incompetent  as  against  him, 
to  the  same  extent  as  though  he  had  claimed  as  heir  of  John. 
The  question  is  whether  the  testimony  of  Sherwin  and  Cooke, 
offered  by  the  defendant,  was  made  incompetent  by  section 
399  of  the  Code,  as  amended  in  1867,  which  was  the  law  at 
the  time  of  the  trial.  This  testimony,  if  competent,  would 
have  shown  that  John  Mattoon  was  estopped  from  asserting 
title  in  himself,  as  against  the  title  acquired  by  Sherwin,  and 
also  that  acquired  under  the  purchase  of  Cooke  at  the  sheriff's 
sale,  which  had  been  acquired  by  the  defendant,  under  which 
he  claimed  the  land.  Sherwin  had  conveyed  the  land  by 
quitclaim  deed,  in  the  lifetime  of  John  Mattoon,  and  before 
his  grant  to  Harvey.  Cooke  assigned  the  sheriff's  certificate 
given  him  upon  his  purchase,  without  warranty.  Neither 
Sherwin  nor  Cooke  were  parties  to  the  action,  and  neither  had 
any  interest  that  could  be  affected  by  its  result.  They  were, 
therefore,  competent  witnesses,  by  the  common-law,  to  prove 
the  facts  offered  to  be  shown  by  their  testimony.  Neither 
had  transferred  his  interest  with  a  view  to  his  competency  as 
a  witness.  John  Mattoon  died  about  four  years  after  his 
grant  to  Harvey,  during  which  time  the  land  was  held 
adversely  under  the  title  acquired  by  the  defendant,  and, 
so  far  as  appears,  no  effort  was  made  by  the  grantee  of  John 
to  recover  the  premises  untU  after  his  death.  The  inquiiy 
is,  whether  Sherwin  and  Cooke,  who  were  competent  wit- 
nesses by  the.  common-law  to  prove  the  facts  offered,  were 
made  incompetent  by  section  399,  as  amended  in  1867.  It 
must  be  conceded  that,  if  the  language  of  the  section  alone  is 
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regarded,  it  must  be  held  to  eflTect  that  result,  because 
the  interest  formerly  owned  by  them  might  be  affected  by  the 
determination  of  the  action.  This  brings  it  within  the  pro- 
viso declaring  the  witness  incompetent  to  testify  as  to  a  trans- 
action or  conmiunication  had  with  the  deceased.  My  asso- 
ciates hold  that  the  language  of  the  section  is  so  clear  in  this 
respect  that  no  other  construction  is  admissible,  and  therefore 
hold  that  the  ruling  of  the  referee  in  rejecting  the  evidence 
was  correct.  Although  inclined  to  the  opinion  that  it  was  not 
the  design  of  the  legislature  to  render  incompetent  witnesses 
who  were  competent  by  the  common-law,  unless  in 'cases 
where  such  competency  depended  upon  changes  introduced 
by  the  Code,  or  by  transfers  of  the  subject-matter  of  the  action 
or  some  interest  therein  with  a  view  of  becoming  witnesses, 
I  shall  not  pursue  the  subject,  as  a  statement  of  the  grounds 
upon  which  such  opinion  is  based  would  be  entirely  useless. 
The  only  remaining  question  arises  for  consideration  upon  the 
rejection  of  the  testimony  of  Corey.  He  had  never  had  any 
interest  in  the  land.  The  defendant  offered  to  prove  by  him 
that  John  Mattoon  was  present  at  the  sheriff's  sale  upon  the 
execution  against  James,  and  stated  publicly  to  bidders  and 
in  the  hearing  of  Cooke,  the  purchaser,  that  he  (John)  had  no 
interest  in  the  premises ;  that  the  entire  title  was  in  James, 
and  whoever  purchased  at  the  sale  would  get  a  good  title. 
The  offer  shows  that  the  statement  was  made  before  the  sale. 
From  the  circumstances  under  which  it  was  made  and  the 
persons  to  whom  it  was  made,  it  is  clear  that  it  was  made 
with  a  view  to  influence  the  action  of  bidders,  by  inducing 
larger  bids  under  a  belief  that  the  title  of  James,  the  execu- 
tion debtor,  was  valid,  and  that  he  had  no  claim  upon  the 
land.  The  testimony  offered,  if  credited  and  not  explained 
or  rebutted  by  other  testimony,  would  require  such  a  finding. 
It  had  already  been  proved  that  Cooke  did  purchase  the  land 
at  the  sale,  and  that  the  defendant  held  the  title  through  a 
sheriff's  deed  given  pursuant  thereto.  The  only  additional 
fact  requisite  to  estop  John  Mattoon  from  setting  up  an  exist- 
ing title  in  himself,  adverse  to  the  title  so  acquired,  was  that 
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Cooke  was  induced  to  purchase  by  a  reliance  upon  this  state- 
ment. This,  I  think  a  legitimate  inference  from  the  testi- 
mony offered.  The  statement  was  made  at  the  time  of  sale 
publicly  to  the  bidders  with  a  view  to  influence  their  action, 
and  thereupon  the  sale  proceeded,  and  the  property  was  pm^ 
chased  by  one  in  whose  hearing  the  statement  was  made.  I 
think  this  would  have  warranted  a  finding  that  he  was  induced 
to  purchase  by  the  statement  and  his  belief  of  its  truth.  The 
referee  should  have  received  and  considered  the  testimony  in 
this  point  of  view.  It  was  offered  generally  as  evidence  in 
the  case.  The  objection  was  general  that  it  was  incompetent 
and  immaterial.  If  competent  for  any  purpose,  it  was  error 
to  reject  it.  It  is  no  answer  now  to  say  that  the  evidence 
was  incompetent  to  prove  that  the  title  was  in  James,  as  it 
could  not  be  transferred  to  him  by  parol.  Had  the  objection 
been  placed  upon  that  ground,  the  counsel  for  the  defendant 
would  have  been  required  to  point  out  the  purpose  for  which 
it  was  offered,  so  as  to  prevent  the  referee  from  being  misled. 
But  it'  was  not  so  made.  It  is  no  answer  to  say  that  the  deed 
from  John  to  James  had  been  recorded,  and  that  bidders 
should  have  resorted  to  that  for  infcftmation  as  to  the  title. 
They  were  not  bound  to  search  -the  record  to  see  whether 
John  had  any  title,  but  had  a  perfect  right,  so  far  as  he  was 
concerned,  to  act  on  his  assurance  that  he  had  none.  The 
estoppel  of  John  Mattoon  is  equally  applicable  to  his  heirs 
and  subsequent  grantees.  {Mtmroe  v.  Parkhurstj  9  "Wend., 
209.)  The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  the  event.  Whether  the 
referee  would  have  been  authorized  to  find  from  the  evidence 
that  Cooke  was  induced  to  purchase  by  the  statement  of  John 
Mattoon,  as  offered  to  be  proven  by  Corey,  was  not  deter- 
mined by  the  court.  The  court  did  determine  that  the  referee 
erred  in  rejecting  the  testimony,  as  additional  evidence,  that 
Cooke  was  induced  to  act  thereby,  might  have  been  given. 

FoLOEE,  Andkews  and  Rapallo,  JJ.,  concur.    Chuboh, 
Ch.  J.,  Allen  and  Peckham,  JJ.,  dissent. 

Judgment  reversed  and  new  trial  granted. 
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The  West  Point  Iron  Company,  Respondent,  v.  James  D.      l^  Si 
Keymbet  and  Chakles  D.  Sohtjbaeth,  Appellants. 

A  reservation  in  a  deed  will  not  give  title  to  a  stranger,  but  it  may  operate, 
when  BO  intended  by  the  parties,  as  an  exception  from  the  thing  granted, 
and  as  notice  to  the  grantee  of  adverse  claims  as  to  the  thing  excepted  or 
"reserved." 

In  an  action  concerning  real  property,  the  claim  that  the  trial  should  be  had 
in  another  county  and  by  jury,  is  waived  by  omitting  to  make  such  claim 
on  the  trial. 

Mines,  quarries  and  timber  are  protected  by  iigunction,  upon  the  ground 
that  injuries  to  and  4epredations  upon  them  are,  or  may  cause,  irrepara- 
ble damage,  and  with  a  view  to  prevent  multiplicity  of  suits ;  nor  is  it 
necessary  that  the  plaintiff's  right  should  be  first  established  in  an  action 
at  law. 

A  certificate  of  acknowledgment,  taken  in  1828,  stating  that  the  persons 
acknowledging  were  known  to  the  officer  '*  to  be  the  persons  who  execu- 
ted "  the  deed,  was  a  substantial  compliance  with  the  statute. 

(Argued  June  8th ;  decided  June  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  district,  affirming  a  judgment  for  the 
plaintiff  on  a  trial  by  the  court  without  a  jury. 

The  place  of  trial  named  in  the  complaint  is  Putnam 
county;  the  trial  was  had  at  Poughkeepsie,  without  any 
order  for  the  change  of  the  place  of  trial,  but  without  objec- 
tion at  the  trial. 

The  plaintiff  claimed  to  be  the  owner  of  an  iron  mine, 
known  as  the  "  Pratt  Iron  Mine,"  in  Putnam  county.  The 
defendants  deny  the  plaintiff's  title  to  the  mine,  and  claim 
under  a  mining  lease  granted  to  them  by  Benjamin  Forman, 
the  surface  proprietor  of  the  farm  upon  which  the  mine  is 
located.  This  action  is  for  an  injunction  and  damages.  The 
question  on  the  trial  was  upon  the  plaintiff's  title  to  the 
mine.  The  plaintiff  proved  title  by  a  possession  and  claim 
of  ownership  in  one  Abijah  Pratt,  Sr.,  his  heirs,  and  their  gran- 
tees down  to  the  plaintiff,  for  a  period  of  at  least  fifty  years. 
Also  by  a  chain  of  paper  title,  commencing  with  a  deed  from 
John  Bailey  to  William  W.  Pratt,  dated  November  24, 1827, 
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and  ending  in  a  deed  to  the  plaintiff.  The  oflScer  taking  the 
acknowledgment  of  this  Bailey  deed  certified  "  came  before 
me "  the  grantors,  "  known  to  me  to  be  the  persons  who 
executed  the  within  deed,"  etc.,  January  14,  1828.  Also,  by 
producing  the  deeds  under  which  Benjamin  Forman  (the 
lessor  of  the  defendants)  derives  his  title,  in  which  deeds 
was  a  clause  "  reserving  the  right  to  William  W.  Pratt  to 
a  vein  of  ore  now  wrought  by  him  on  the  premises." 

The  defendants  claim  that  they  had  expended  money  in 
good  faith  in  developing  the  mine,  in  ignorance  of  plaintiff's 
title,  and  claimed  the  right  to  be  reimbursed  for  such  outlay. 
To  answer  this  the  plaintiff  proved  actual  notice  to  the 
defendants  before  they  made  the  outlay,  and  that  when  For- 
man executed  the  lease  to  defendants,  he  told  them  he  did  not 
own  the  Pratt  mine,  and  had  never  owned  it. 

The  court  found  and  decided  in  favor  of  the  plaintiff,  and 
granted  the  injunction  prayed  for. 

George  W,  Stevens,  for  the  appellant,  as  to  the  place  and 
manner  of  trial,  cited  Bradley  v.  Aldrich  (40  N.  Y.,  604) ; 
People  V.  Cmt  R.  R.  of  New  Jersey  (24  N.  T.,  283).  That  the 
equitable  relief  should  not  be  granted  until  after  an  action  at 
law,  he  cited  Heywood  v.  City  of  Buffalo  (14  N.  T.,  540) ; 
Bradley  v.  Aldrich  (40  N.  Y.,  604) ;  Mann  v.  Fairchild  (2 
Keyes,  111).  That  the  certificate  of  acknowledgment  was  defec- 
tive, he  cited  Norman  v.  Wills  (17  Wend.  136) ;  GiUett  v.  Stan- 
ley (1  Hill,  121).  On  the  merits,  he  cited  Shep.  Touch.,  80 ; 
4  Greenl.  Cruise  Dig.,  272  5  Sprague  v.  Snow  (4  Pick.,  54)  ; 
Craig  v.  Wells  (1  Kern.,  315) ;  Coming  v.  Troy  Iron  Co,  (40 
N.  Y.,  191) ;  Clark  v.  Cot^ell  (42  N.  Y.,  527) ;  WiUiamson 
v.  Brovm  (15  N.  Y.,  354) ;  Chtlds  v.  Clark  (3  Barb.  Ch., 
52) ;  B^ombeck  v.  Westbrook  (9  J.  E.,  73) ;  Sherry  v.  Frick- 
ing  (4  Duer,  452) ;  CraryY.  Goodman  (22  N.  Y.,  170) ;  Rich 
V.  Baker  (3  Den.,  79);  Frost  v.  Duncan  (19  Barb.,  560); 
Cole  V.  Blunt  (2  Bosw.,  125) ;  Livingston  v.  Brosser  (2  HoU, 
626). 
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Antasa  J,  Parker  and  E.  A,  JSrewster,  for  the  respondent, 
insisted  that  the  claim  to  jury  trial,  and  in  Putnam  county, 
was  waived.  {Penn,  Coal  Co.  v.  Dd..  dk  IL  Canal  Co.^  1 
Keyes,  72.)  That  an  injunction  was  necessary  and  proper, 
and  suit  tlierefor  properly  brought.  {Livingston  v.  Living- 
stony  6  John.  Ch.,  497 ;  Corning  v.  Troy  I.  &  N.  Fa^oy.^ 
40  N.  Y.,  191 ;  2  Stoiy  Eq.,  §  929.)  The  certificate  of 
acknowledgment  was  sufficient.  {Thurman  v.  Cameroa^  24 
Wend.,  87 ;  Jackson  v.  Gumaer^  2  Cow.,  532 ;  Troxip  v. 
Haighty  Hopkins,  239 ;  Deas  v.  Olover^  1  Ilofiin.,  71 ;  Duval 
V.  Govenhoveuy  4  Wend.,  561  ;  Hunt  v.  Johnson.,  19  N.  Y,, 
279). 

Allen,  J.  The  action  was  tried  in  the  county  of  Dutchess, 
and  by  the  court  without  a  jury,  without  objection  on  the 
part  of  the  defendants.  If  the  trial  should  have  been  in 
Putnam,  and  by  a  jury,  it  was  for  the  defendants  to  assert 
their  rights  at  the  trial ;  and  by  not  then  claiming  them,  they 
waived  them,  and  must  be  regarded  as  having  assented  to  the 
place  and  mode  of  trial. 

It  was  a  proper  case  for  relief  by  injunction,  if  the  plain- 
tiff's right  to  the  mine  was  established,  and  it  was  not  neces- 
sary that  the  right  should  be  first  established  in  an  action  at 
law.  The  injury  complained  of  was  not  a  mere  fugitive  and 
temporary  trespass,  for  which  adequate  compensation  could 
be  obtained  in  an  action  at  law,  but  was  an  injury  to  the 
corpus  of  the  estate. 

Mines,  quarries  and  timber  are  protected  by  injunction,  upon 
the  ground  that  injuries  to  and  depredations  upon  them  are, 
or  may  cause,  irreparable  damage,  and  also  with  a  view  to 
prevent  a  multiplicity  of  actions  for  damages  that  might 
accrue  from  a  continuous  violation  of  the  rights  of  the  owners. 
{Livingston  v.  Livingston,  6  J.  C.  R.,  497  ;  Thomas  v.  Oakley, 
18  Vesey,  184 ,  Story's  Eq.  Juris.,  §§  929  and  seq.)  Equity 
will  interpose  by  injunction  to  prevent  an  encroachment  upon 
the  riglits  of  a  proprietor  in  a  running  stream,  and  will  exer- 
cise jurisdiction  to  compel  a  restoration  of  running  water  to 
Hand  —Vol.  VI.         89 
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its  natural  channel.  {Corning  v.  Troy  Iron  and  Nail  Fac- 
tory^ 40  N.  Y.,-191.)  The  certificate  of  acknowledgment  of 
the  grant  from  Bailey  and  wife  to  William  W.  Pratt  was  suffi- 
cient in  form,  the  commissioner  by  whom  the  same  was  taken 
certifying  that  the  persons  acknowledging  the  execution  were 
known  to  him  "  to  be  the  persons  who  executed  the  "  deed. 
(Jackson  v.  Oumaer^  2  Cow.,  552  ;  Troup  v.  Haight^  Hopk., 
239 ;  Hunt  v.  Johnson,  19  N.  Y.,  280.)  The  certificate  was 
a  substantial  compliance  with  the  act  under  which  it  was 
taken  (1  K.  S.,  369,  §§  1,  2.) ;  and  as  it  is  only  prima  facie 
evidence  of  the  facts  stated,  and  may  be  contradicted,  and  is 
in  one  of  the  forms  very  generally  followed,  it  ought  not  to 
be  rejected  for  want  of  a  literal  adoption  of  the  very  words 
of  the  statute.  The  plaintiff  made  a  ^?W7?2^ya^€  title  to  the 
mine,  and  showed  the  use  and  occupation  of  it  by  those  from 
whom  title  was  derived  for  a  long  series  of  years.  The  earliest 
recognition  of  the  plaintiff's  title  was  in  a  deed,  under  which 
the  defendants'  lessor  derived  his  title,  from  Thomas  D.  Denny 
and  wife  to  John  and  James  Bailey,  bearing  date  August 
27th,  1824,  conveying  the  tract  of  land  within  which  the 
•mine  is  situated,  and  "excepting  an  ore  bed  conveyed  to 
Abijah  Pratt  by  Eichard  D.  Denny  on  the  premises  hereby 
conveyed."  How  Kichard  D.  Denny  had  or  acquired  title 
to  the  ore  bed  does  not  appear ;  but  evidence  was  given  that 
for  a  period  of  fifty  years  it  had  been  known  and  called  the 
"  Pratt  iron  mine."  Abijah  Pratt  was  the  ancestor  of  Wil- 
liam W.  Pratt,  who,  upon  his  death,  succeeded  to  the  occu- 
pation of  the  mine,  and  to  whom  John  Bailey,  who  had 
acquired  the  right  of  his  co-grantee,  James  Bailey,  in  1828, 
granted  the  ore  bed  or  mine  in  perpetuity.  This  grant  was  pro- 
bably made  to  supply  the  place  of  that  to  Abijah  Pratt,  which 
had  been  lost. 

The  plaintiff's  title  was  derived  from  successory  grants 
from  William  W.  Pratt.  The  only  evidence  of  title  in  the 
defendants  was  a  lease  from  Benjamin  Forman,  dated  August 
25th,  1866,  for  the  term  of  fifty  years.  The  several  grants 
under  which  plaintiff  claims  were  recorded  in   the  proper 
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office  and  books ;  and  the  judge  finds,  that  the  several  owners 
respectively  were  in  possession  of  the  mine  during  those 
respective  ownerships,  and  that  tlie  defendants,  at  the  time 
they  took  their  lease,  had  actual  notice  that  the  lessor  did  not 
claim  and  had  no  right  to  the  mine.  Forman  derived  title  to 
the  locics  in  quo  under  and  through  the  Baileys,  who  took  title 
under  the  deed  from  Thomas  D.  Denny,  and  all  the  deeds  in 
the  chain  of  title,  down  to  and  including  that  to  Forman, 
contained  a  clause  recognizing  the  right  of  William  W.  Pratt 
to  the  mine  by  "  reser^'ing  to  William  W.  Pratt  the  right  he 
has  to  the  ore  bed  and  the  right  of  way  to  the  West  Point 
foundry,  as  now  used,"  or  in  similar  and  substantially  the 
same  words.  A  reservation  in  a  deed  will  not  give  title  to  a 
stranger,  but  it  may  operate,  when  so  intended  by  the  parties, 
as  an  exception  from  the  thing  granted,  and  as  notice  to  the 
grantee  of  adverse  claims  as  to  the  thing  excepted  or 
"reserved."  The  plaintiff's  title  is  independent  of  the 
reservation,  which  is  only  important  here  as  evidence  of  the 
extent  of  the  grant  to  the  def(^ndants'  lessor,  and  of  notice  to 
all  claiming  imder  the  grant,  of  the  existence  of  a  title  to  the 
ore  bed  in  others.  It  is  true  that  evidence  was  given  that  in 
1868,  and  after  the  commencement  of  this  action,  Forman 
obtained  a  deed  of  the  premises  from  the  heirs-at-law  of  Rich- 
ard D.  Denny,  but  there  was  no  evidence  that  Richard  D. 
Denny  ever  had  any  title,  other  than  that  which  he  granted 
to  Abijah  Pratt  prior  to  1824,  or  that  he  was  ever  in  posses- 
sion of  the  premises,  nor  was  there  proof  of  any  fact  tending 
to  show  that  the  pretended  grantor  had  any  title  or  estate  to 
convey.  The  plaintiff's  title  was  abundantly  established. 
That  set  up  by  the  defendants  was  sham.  The  judgment 
was  in  aU  respects  right  and  should  be  affirmed. 
All  concur.     Judgment  affirmed. 
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John  P.   Morris,  Respondent,  v.   Andrew   S.  Wheeler, 
impleaded  with  Margaret  Kenny  and  others,  AppeUant 

Margaret  Barr,  Respondent,  v.  The  Same  Appellant. 

In  an  action  for  the  foreclosure  of  a  mortgage,  sale  of  the  premises  and 
satisfaction  of  the  debt  secured,  all  persons  having  liens  upon  the  equity 
of  redemption  are  necessary  parties. 

A  judgment  against  husband  and  wife,  for  damages  and  costs,  entered  in  an 
action  of  ejectment,  duly  docketed,  is  a  lien  upon  the  real  estate  of  the 
wife.  If  she  is  owner  of  the  equity  of  redemption  in  mortgaged  premises, 
the  judgment  creditor  is  a  necessary  party  in  an  action  to  foreclose  the 
mortgage. 

Although  costs  in  actions  of  foreclosure  are  in  the  discretion  of  the  court, 
yet  if  it  appears  that  such  discretion  has  been  exercised  under  an  erro- 
neous view  of  the  law  affecting  the  rights  of  the  parties,  it  is  the  duty  of 
the  appellate  court  to  correct  the  error. 

(Argued  June  8th ;  decided  June  22d,  1871.) 

Two  appeals  from  orders  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  district,  aflSrming  judgments  of 
foreclosure  with  costg  and  five  per  cent  allowance,  rendered  at 
Special  Term. 

These  were  actions  for  the  foreclosure  of  two  mortgages 
on  the  same  premises,  both  commenced  at  the  same  time. 

The  defendant,  Margaret  Kenny,  was  the  owner  in  fee  of 
the  mortgaged  premises  up  to  the  afternoon  of  June  3d, 
1869,  when  the  appellant,  Wheeler,  purchased  the  same. 
Summons  was  served  on  Wheeler  June  4:th,  1869. 

The  complaints  are  in  the  usual  form  for  foreclosure  of  a 
mortgage.  The  answer  alleges  defect  of  parties,  in  that  one 
Griswold  had  recovered  a  judgment  against  the  defendants, 
Edward  Kenny  and  Margaret  Kenny,  Margaret  being  then 
owner  in  fee  of  the  mortgaged  premises,  which  judgment  was 
docketed  before  the  commencement  of  the  action,  and  in 
August,  1868,  and  was  for  $182.09. 

It  appeared  on  the  trial,  that  this  judgment  was  rendered 
in  an  action  of  ejectment,  "against  Edward  Kenny,  Margaret 
Kenny,  his  wife,  and  William  Kenny,"  and  that  it  had  been 
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satisfied,  as  to  Edward  and  Margaret,  subsequent  to  the  ser- 
vice of  the  answers  in  these  actions,  and  on  the  22d  of  Octo- 
ber, 1869. 

Judgment  was  rendered  in  each  action  for  foreclosure  and 
sale,  with  costs  and  an  additional  allowance  of  five  per  cent, 
to  be  paid  from  the  avails  of  sale. 

I 

Samuel  Hand,  for  the  appellant,  that  the  judgment  was  a 
lien,  cited  Com.  Exch.  v.  Babcock  (42  N.  Y.,  613) ;  Taylor 
V.  Crane  (15  How.,  358) ;  Schuyler  v.  Marsh  (37  Barb.,  350) ; 
Eckerson  v.  Valmer  (11  How.,  42) ;  Howland  v.  Fort 
Edward  Paper  Mill  Co.  (8  How.,  605) ;  Eorton  v.  Payne 
(27  How.,  374) ;  First  Na£l  Bamk  of  Canandaigua  v.  Ca/r- 
linghovse  {pZ  Barb.,  615);  Thompson  v.  Sargent  (15  Abb., 
452).  That  Griswold  was  a  necessary  party,  he  cited  Ens- 
worth  V.  Fanning  (4  John.  Ch.,  605);  McOown  v.  Yerks  (6 
John.  Ch.,  450). 

William  S.  Cogswell,  for  the  respondent,  urged  that  satis- 
faction of  the  judgment  was  analogous  to  a  discontinuance 
before  notice  of  trial  when  there  is  plea  of  another  action 
pending.  {Averill  v.  Patterson,  10  N.  Y.,  500 ;  Swart  v. 
Borsty  17  How.,  69 ;  White  v.  Smith,  4  Hill,  166.)  That 
Griswold  was  never  a  necessary  party,  citing  Baldwin  v. 
KimmeU  (16  Abb.,  354) ;  Valentine  v.  lloyd  (4  Abb.  N.  S., 
371) ;  Com.  Exch.  v.  Balcoch  (42  N.  Y.,  613) ;  Porter  v. 
MoMnt  (45  Barb.,  422).  That  costs  were  in  the  discretion  of 
the  court.  (Pratt  v.  RamsdelU  16  How.,  59 ;  Barton  v. 
Cleveland,  id.,  364). 

Groveb,  J.  When  there  is  a  defect  of  parties,  not  appear- 
ing upon  the  face  of  the  complaint,  the  objection  should  be 
taken  by  the  answer.  (Code,  §  147.)  In  an  action  tor  the 
foreclosure  of  a  mortgage,  and  a  sale  of  the  mortgaged  prem- 
ises for  the  satisfaction  of  the  debt  secured,  all  persons  having 
liens  upon  the  equity  of  redemption  are  necessary  parties. 
{Ensworth  v.  Fanning,  4  Johns.  Ch.,  605 ;  McGown  v.  Yerks, 
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6  id.,  460.)  The  answier  set  forth  that  Nathaniel  L.  Griswold 
was  a  necessary  party,  for  the  reason  that  he  had  recovered  a 
judgment  in  the  Supreme  Court  against  Edward  Kenny  and 
Margaret,  his  wife,  which  was  docketed  in  Kings  county  and 
was  a  lien  upon  the  equity  of  redemption  in  the  mortgaged 
premises.  If  this  was  true,  the  objection  interposed  was 
valid.  Upon  the  trial  the  defendants  introduced  the  record 
of  a  judgment  in  the  Supreme  Court,  from  which  it  appeared 
that  Griswold  had  commenced  an  action  for  the  recovery  of 
the  possession  of  certain  premises  in  Kings  county,  against 
Edward  Kenny  and  Margaret,  his  wife.  That  the  defend- 
ants appeared  in  said  action  and  an  issue  of  fact  was  joined 
therein ;  and  upon  trial  a  verdict  was  found  for  the  plaintiff 
against  both  defendants,  upon  which  judgment  was  rendered 
against  both  for  damages  and  costs,  which  was  duly  docketed 
so  as  to  become  a  lien  upon  real  estate.  It  further  appeared 
that  Margaret  ^fCenny,  the  wife,  was  the  owner  of  the  equity 
of  redemption,  at  the  time  the  judgment  was  docketed,  in 
the  premises  sought  to  be  foreclosed  by  this  action.  The 
judge  found,  as  a  legal  conclusion,  that  this  judgment  was 
not  a  lien  upon  the  separate  real  estate  of  Margaret  Kenny, 
and  that  Griswold  was  not  therefore  a  necessary  party.  In 
this  I  think  the  learned  judge  erred.  Upon  the  argument 
the  question  was  discussed  whether,  in  an  action  of  ejectment 
against  husband  and  wife,  a  judgment  could  be  recovered 
against  the  wife.     In  case  the  wife  claimed  the  land  as  her 

•  separate  property,  adverse  to  the  title  of  the  plaintiff,  she 
may  be  made  a  defendant  for  the  purpose  of  determining  the 
validity  of  such  claim.  (Code,  §  118.)  In  such  case,  if  her 
title  was  found  invalid,  a  verdict  and  judgment  against  her 
would  be  proper.  But  the  question  in  this  case  is  not  whether 
the  judgment  wajB  rightly  rendered  against  the  wife.     The 

*court  had  jurisdiction  of  the  parties,  and  of  the  subject-matter, 
and  the  judgment  rendered,  if  erroneous,  bound  the  parties 
and  their  property,  until  reversed.  The  question  then  is, 
whether  a  judgment  against  husband  and  wife  is  a  lien  upon 
the  real  estate  of  the  wife.     Section  282  of  the  Code  declares 
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that  a  judgment  shall  be  a  lien  on  the  real  property,  in  the 
county  where  the  same  is  docketed,  of  every  person  against 
whom  it  was  rendered.  This  includes  a  marrried  woman, 
the  same  as  any  other  judgment  debtor.  Griswold  was  there- 
fore a  necessary  party,  and  had  there  been  no  fact  proved, 
obviating  the  objection,  judgment  ought  not  to  have  been 
given  for  the  plaintiflF,  but  steps  should  have  be^n  taken  to 
make  Griswold  a  party  upon  such  terms  as  to  costs  as  the 
court  thought  just.  But  it  was  shovm  by  the  plaintiff  that 
the  judgment  of  Griswold  against  Kenny  and  wife  had  been 
satisfied  intern\ediate  tlie  service  of  the  answer  and  trial.  He 
was  no  longer  a  necessary  party.  The  plaintiff  was  entitled 
to  judgment  without  making  him  such.  The  only  question 
was  as  to  the  costs  of  the  action.  These  were  in  the  discre- 
tion of  the  court.  (Code,  §§  304:-306 ;  Pratt  v.  jRamsdeUy 
16  How.  Pr.,  59.)  With  the  exercise  of  this  discretion  this 
court  will  not  interfere,  unless  it  appears  that  it  was  exercised 
under  erroneous  views  of  the  law  affecting  the  rights  of  the 
parties.  In  this  case  it  does  so  appear.  The  judge  held  that 
the  judgment  against  Mrs.  Kenny  was  not  a  lien  upon  the 
equity  of  redemption,  and  consequently  that  the  answer  set- 
^  ting  up  the  non-joinder  of  Griswold  as  a  party  defendant  con- 
stituted no  defence,  and  that  the  plaintiff  would  have  been 
entitled  to  judgment,  although  that  judgment  had  not  been 
•  satisfied  before  the  trial.  Under  this  view  of  the  law,  the 
judge  very  properly  held  that  the  plaintiff  was  entitled  to 
recover  costs.  He  would  not  so  have  held  had  he  regarded 
the  judgment  of  Griswold  a  lien,  and  consequently  Griswold 
a  necessary  party,  and  the  plaintiff  not  entitled  to  judgment 
until  he  was  made  a  party,  or  the  difficulty  otherwise  obviated. 
It  is  manifestly  unjust  to  charge  the  defendant  with  the  costs 
incurred  in  litigating  a  question  in  which  the  plaintiff  was  in 
the  wrong ;  and  yet,  had  the  Special  Term  done  this,  under 
correct  views  of  the  law,  this  court  would  not  have  inter- 
fered with  the  exercise  of  its  discretion.  But  the  court  having 
allowed  costs  to  the  plaintiff,  under  the  mistaken  idea  that 
the  answer,  when  interposed,  constituted  no  defence,  it  is  the 
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duty  of  this  court  to  correct  the  error.  The  plaintiff  was  not 
entitled  to  the  per  centage  given  by  section  308  of  the  Code, 
unless  he  recovered  costs  in  the  action.  This  per  centage  is 
given  as  costs,  in  addition  to  the  other  allowances  therefor. 
The  case  shows  that  the  parties  have  been  strenuously  liti- 
gating through  all  the  courts  upon  a  mere  question  of  costs, 
and  as  the  defendant  was  in  the  right  upon  the  question  pre- 
sented by  tlie  answer,  and  in  the  wrong  in  not  having  paid 
the  debt  when  due,  and  withholding  such  payment  during 
the  litigation,  justice  will  be  done  by  denying  costs  to  each 
as  against  the  other. 

The  judgment  of  the  Special  and  Greneral  Terms  allowing 
costs,  including  the  per  centage,  should  be  reversed,  and  the 
residue  of  the  judgment  affirmed,  without  costs  to  either 
party  in  this  court. 

All  concur. 

Judgment  reversed  as  to  the  allowance  of  costs  and  per 
centage,  and  affirmed  as  to  the  residue,  without  costs  in  this 
court  to  either  party. 
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45    7ia  Jabez  a.  Bostwick,  Appellant,  v.  The  Baltimore  and  Ohio 

^"^^    ^^'^  Railroad  Company,  Respondent. 

When  goods  are  shipped  under  a  verbal  agreement  for  the  transportation 
thereof,  such  agreement  is  not  mei^ed  in  a  bill  of  lading,  partly  written 
and  partly  printed,  delivered  to  the  shipper  after  he  has  parted  with  con- 
trol of  his  goods,  although  such  bill  of  lading,  by  its  terms,  limited  the 
liability  of  the  carrier  and  expressed  on  its  face,  that  by  accepting  it,  the 
shipper  agreed  to  its  conditions.  The  mere  receipt  of  the  bill,  after  the 
verbal  agreement  has  been  acted  on,  and  the  shipper's  omitting,  through 
inadvertence,  to  examine  the  printed  conditions,  are  not  sufficient  to  con- 
clude him  from  showing  what  the  actual  agreement  was,  under  which 
the  goods  had  been  shipped. 

(Argued  May  18th ;  decided  June22d,  1871.) 

Appeal  from  a  jndgment  of  the  Supreme  Court  at  General 
Term  in  the  first  district,  overruling  exceptions  taken  by  the 
plaintiff  at  the  trial,  and  dismissing  the  complaint. 
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The  action  was  brought  to  recover  the  value  of  sixteen 
bales  (part  of  fifty-four  bales)  of  cotton,  shipped  by  the  plain- 
tiff from  Cincinnati  to  New  York.  The  agreement  for 
transportation  was  made  at  Cincinnati  between  the  12th  and 
loth  of  November,  1865,  by  the  plaintiff,  with  Grant  F. 
Cooke,  as  agent  for  a  line  of  railroads,  of  which  that  of  the 
defendant  formed  a  part.  The  plaintiff  testified,  that  he  con- 
tracted with  Cooke  for  the  carriage  of  the  fifty-four  bales  of 
cotton  from  Cincinnati  through  to  New  York  by  " all  raily^ 
and  agreed  to  pay  "  all  rail "  rate,  which  was  $1.60  per 
hundred  pounds,  the  rate  by  rail  and  water  being  at  that  time 
$1.50.  The  entire  freight  was  to  be  paid  in  New  York. 
Aft^r  making  this  contract,  the  plaintiff  delivered  the  cotton 
at  the  depot,  and  took  depot  receipts,  and  sent  these  receipts 
to  the  oflSce  of  Cooke  to  obtain  bills  of  lading.  Cooke  did 
not  deliver  any  bill  of  lading  at  the  time,  but  one  or  two 
days  afterward  sent  to  the  plaintiff's  ofiice  a  bill  of  lading, 
signed  by  himself  as  agent  of  the  line,  dated  November  15th, 
for  the  fifty-four  bales.  The  cotton  had  at  that  time  been 
shipped.  It  would  take  about  one  week  to  transport  it  from 
Cincinnati  to  New  York. 

The  cotton  was  conveyed  by  rail  to  Baltimore,  and  there 
shipped  on  steamers  for  New  York.  Thirty-eight  bales  went 
through  safely  to  New  York;  thirty-five  of  them  were 
received  there  on  the  23d  of  November,  and  three  on  the 
29th.  The  consignees  paid  to  the  defendant,  at  New  York, 
the  entire  freight  on  the  fifty-four  bales  from  Cincinnati 
through.  The  custom  of  the  companies  was  to  send  notice 
to  the  consignee  of  the  arrival  of  the  vessel,  and  to  demand 
the  freight,  before  delivery  of  the  goods. 

The  sixteen  bales  were  never  delivered.  On  the  11th  of 
December  the  consignee  received  a  notice  dated  the  5th  of 
December,  that  the  cotton  was  on  board  the  steamer  Alle- 
ghany, and  afterward  received  information  that  the  sixteen 
bales  were  lost.  It  was  admitted  by  the  defendant  on  the 
trial  that  the  sixteen  bales  were  shipped  at  Baltimore  for  New 
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York  on  board  the  steamer  Alleghany,  which  was  wrecked  on 
the  passage. 

The  defendant  claimed  exemption  from  liability  by  reason 
of  certain  printed  conditions,  contained  in  the  bill  of  lading, 
to  the  effect  that  the  goods  should  be  transported  by  certain 
railroad  companies  to  Columbus,  and  there  delivered  to  the 
Central  Ohio  railroad,  and  by  it  transported  to  Belle  Air, 
and  there  delivered  to  the  agents  of  the  next  connecting 
steamboat,  railroad  company  or  forwarding  line,  and  that  the 
railroad  companies  and  the  steamboat  companies  with  which 
they  connected  should  not  be  liable  for  loss  or  damage  by  the 
dangers  of  navigation  while  on  the  sea,  rivers,  lakes  or  canals ; 
that  each  company  should  be  answerable  only  for  losses  hap- 
pening while  the  goods  were  in  its  custody,  and  that  by 
accepting  the  bill  of  lading  the  shipper  agreed  to  its  stipula- 
tions and  conditions. 

The  plaintiff  testified  that  his  attention  was  not  caDed  to 
these  printed  conditions ;  that  the  rate  of  freight  was  written 
in  the  bill  of  lading  as  $1.60  per  100  lbs.,  which  was  the  all 
rail  rate ;  that  he  was  aware  of  the  fact  that  goods  shipped 
from  Cincinnati  for  New  York  sometimes  came  by  water  from 
Baltimore ;  that  the  defendant  was  in  the  habit  of  shipping 
by  "  all  rail,"  or  "  rail  and  water ;"  that  when  they  shipped 
by  rail  and  water  they  meant  around  by  sea,  and  charged  ten 
cents  per  100  lbs.  less. 

The  defendant's  counsel  moved  to  dismiss  the  complaint 
on  the  grounds,  Ist.  That  it  had  not  been  proved  that  Cooke 
could  make  any  bargain  for  the  defendant.  2d.  That  the 
contract  had  been  reduced  to  writing,  and  that  the  rights  of 
the  parties  must  be  governed  by  the  bill  of  lading. 

The  plaintiff  asked  the  court  to  submit  the  questions  of  fact 
to  the  jury ;  also  to  direct  a  verdict  for  the  plaintiff.  Excep- 
tions were  duly  taken.  The  court  granted  the  motion  for  a 
nonsuit,  and  directed  the  exceptions  to  be  heard  in  the  first 
instance  at  General  Term. 

The  court,  at  General  Term,  overruled  the  plaintiff's 
exceptions,  and  ordered  judgment  dismissing  the  complaint 
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D.  M.  Porter^  for  the  appellant,  cited  Bomcroft  v. 
Winahear  (44  Barb.,  209) ;  Le  Sage  v.  O.  W.  Maikoay  (1 
Daly,  306) ;  Blossom  v.  Griffin  (3  Kem.,  669) ;  Wilcox  v. 
Parmlee  (3  Sandf.,  610);  Belger  v.  Dinsmore  (34  How., 
421) ;  De  Barrre  v.  Limngston  (48  Barb.,  611) ;  Fish  v. 
HuhharcCs  Exrs.  (21  Wend.,  667) ;  Smith  v.  N.  Y.  Cent.  E. 
R,  (43  Barb.,  226) ;  Bradley  v.  Washington^  etc.  (13  Peters, 
89) ;  Spencer  v.  Babcock  (22  Barb.,  326) ;  Scomll  v.  Griffiths 
(2  Kem.,  509);  Dama  v.  Fiedler  (2  Kern.,  40);  Pollen  v. 
Le  Roy  (30  N.  Y.,  649) ;  Woodruff  y.  Coin.  Ins.  Co.  (2  Hilt., 
122);  Coojpe  v.  Smith  (1  Smith's  Lead.  Cas.,  306).;  Johnson 
V.  N.  Y.  Cent.  R.  R.  (33  N.  Y.,  610) ;  MiMer  v.  Steam  Ifav. 
Co.  (6  Seld.,  431) ;  GouU  v.  Chapin  (20  N.  Y.,  269) ;  Schrovn 
der  V.  Hudson  Rim.  R.  R.  (6  Duer,  66) ;  Ha/rt  v.  R&ns.  R. 
R.  (4  Seld.,  37);  Quimby.Y.  Vanderhilt  (17  K  Y.,  306); 
Read  v.  Spavlding  (30  N.  Y.,  630) :  Michaels  v.  iV^.  Z, 
Oijn^.  R.  R.  (id.,  664) ;  McAndrews  v.  Ada/ms  (1  Bing.  N". 
C,  29) ;  i^Vn/i  v.  Simpson  (4  E.  D.  Smith,  276) ;  Camden 
and  A.  R.  R.  v.  Burke  (13  Wend.,  611) ;  Pernberton  v. 
Bailey  (8  Wend.,  600) ;  StiUweU  v.  (7<x?^>^  (4  Den.,  226) ; 
Hurd  V.  Pendrigh  (2  Hill,  602) ;  Brooks  v.  ^aZi  (18  John., 
337)  ;  TTW^A^  v.  Roofer  (12  N.  Y.,  69) ;  Shddon  v.  Atlantic^ 
etc.,  Ins.  Co.  (26  N.  Y.,  460). 

Amasa  J.  Pa/rker,  for  the  respondent,  cited  Renard  v. 
Sampson  (2  Kem.,  661);  S.  C,  2  Duer,  286;  White  v.  Fa?* 
^tVifc  (26  Barb.,  16);  Crerry  v.  Holly  (14  Wend.,  26); 
Hutchins  v.  Hibbard  (34  N.  Y.,  24);  i?Vr«i5  5ap.  (7A.  v. 
Brooklyn  Fire  Ins.  Co.  (28  N.  Y.,  163) ;  Schoeppel  v.  Oswego 
and  Syr.  Pk.  Rd.  Co.  (7  How.,  94) ;  Budland  v.  Foti  i\r<?«- 
trand  (24  Barb.,  26) ;  Isles  v.  Tw^i^r  (6  Duer,  393). 

Rapallo,  J.  No  evidence  was  introduced  on  the  part  of 
the  defendant  showing  any  limit  to  the  authority  of  Cooke 
in  making  contracts  for  transportation  by  the  line  in  ques- 
tion. That  he  was  the  agent  of  the  defendant  and  the  other 
companies  for  the  making  of  such  contracts,  is  shown  by  the 
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facts,  that  a  portion  of  the  bales  shipped  under  the  contract 
made  by  him  were  carried  through,  and  that  the  defendant 
received  the  freight  for  the  entire  distance  on  all  the  bales, 
according  to  the  contract ;  that  on  the  face  of  the  bill  of 
lading,  of  which  the  defendant  claims  the  benefit,  the  name 
of  Cooke  is  printed  as  agent,  at  Cincinnati,  of  the  line  of 
transportation  of  which  the  defendant's  road  forms  a  part, 
which  purports  to  be  a  through  line,  and  that  the  biU  is 
signed  by  him  as  such  agent. 

In  the  absence  of  any  explanation  by  the  defendant,  these 
facts  were  at  least  jprirna  fade  evidence  of  the  authority  of 
Cooke  to  make  the  verbal  contract  testified  to  by  the  plaintiflFl 

There  was  no  contradiction  attempted  of  the  evidence  of 
the  plaintiff  that  he  made  a  verbal  contract  with  Cooke  for 
the  transportation  of  the  fifty-four  bales  through  to  New 
York  by  "  all  rail,"  and  agreed  to  pay  the  all  rail  route.  The 
goods  were  shipped  under  this  verbal  agreement,  before  any 
written  contract  or  bill  of  lading  had  been  tendered  to  the 
plaintiff. 

The  verbal  agreement  had  been  acted  upon,  and  under  it 
the  plaintiff  had  parted  with  all  control  over  his  goods. 

The  rule  that  prior  negotiations  are  merged  in  a  subsequent 
written  contract  does  not  apply  to  such  a  case  as  this. 

If  the  plaintiff  had  expressly  assented  to  the  terms  of  the 
bill  of  lading  subsequently  delivered  to  him,  such  assent 
would  operate  as  a  change  of  the  terms  of  the  contract  origi- 
nally made,  and  under  which  he  had  parted  with  his  property. 
But  after  the  verbal  agreement  had  been  consummated  and 
rights  had  accrued  under  it,  the  mere  receipt  of  the  bill  of 
lading,  inadvertently  omitting  to  examine  the  printed  con- 
ditions, was  not  sufficient  to  conclude  the  plaintiff  from  show- 
ing what  the  actual  agreement  was  under  which  the  goods 
had  been  shipped. 

In  the  case  of  Corey  v.  The  N.  Y.  Cent  R.  B.  Co,,  decided 
in  April,  1871,  not  reported,  we  held  that  conditions  contained 
in  a  bill  of  lading,  not  delivered  until  after  the  shipment  and 
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loss  of  the  goods,  though  before  the  loss  was  known,  did  not 
control  the  rights  of  the  shippers. 

The  present'  case  is  analogous  in  principle  to  the  one  cited. 

The  goods  having  been  shipped  under  an  agreement  that 
they  should  be  carried  "  all  rail,"  a  loss  occasioned  by  their 
being  carried  by  sea  is  no  excuse  for  their  non-delivery  to  the 
plaintiff. 

There  was  also  some  evidence  of  delay  in  sending  forward 
the  portion  of  the  goods  which  was  lost.  This  delay,  unex- 
plained, tended  to  show  negligence  on  the  part  of  the 
defendant. 

It  is  true  that  there  is  no  allegation  of  negligence  in  the 
complaint.  But  the  complaint  alleges  the  non-delivery  of  the 
goods,  which  was  a  breach  of  duty  on  the  part  of  the  defend- 
ant, unless  excused. 

The  defendant  sets  up,  in  excuse,  the  conditions  of  the  bill 
of  lading,  and  the  loss  of  the  goods  by  the  dangers  of  naviga- 
tion. Even  if  the  conditions  were  binding  upon  the  plaintiff, 
it  was  competent  to  rebut  this  defence  by  showing  that  the 
goods  became  exposed  to  the  danger  by  reason  of  the  default 
of  the  defendant,  and  that  if  they  had  been  forwarded  with 
due  diligence,  they  would  not  have  been  on  board  of  the 
vessel  which  was  lost.  {Michaels  v.  27ie  Jf.  Y,  Cent,  R.  H. 
Co.,  30  K  Y.,  564.) 

If  there  was  negligence  on  the  part  of  the  defendant  in 
sending  forward  the  goods,  the  conditions  of  the  bill  of  lading 
would  not  exempt  the  defendant  from  liability. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

AU  concur.    Judgment  reversed  and  a  new  trial  ordered. 
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Samuel  Strong,  Respondent,  v.  The  National  Mechanics' 

Banking  Association,  Appellant. 

The  plaintiff  deposited  with  the  defendant  certain  bonds,  as  security  for 
loan  payable  on  demand,  and  subsequently  made  overdrafts  upon  his 
account  with  the  defendant  to  a  large  amount.  The  defendant,  learning 
of  such  overdrafts  and  claiming  a  banker's  lien  upon  the  bonds  therefor, 
as  well  as  for  the  loan,  and  being  unable  to  give  notice  or  make  demand 
upon  the  plaintiff,  sold  the  bonds,  without  any  demand  or  notice,  and  at 
private  sale.  The  surplus  of  avails,  after  satisfying  the  loan,  was  credited 
upon  the  overdraft,  but  aft;erwards  the  defendant  sold  and  transferred  to  a 
third  person  the  whole  amount  of  such  overdrafts  The  plaintiff,  after  ten- 
der of  the  amount  of  the  loan  and  demand  of  the  bonds,  sued  for  the  con- 
version thereof. — Held^  that  the  sale  of  the  bonds  at  private  sale  was 
unauthorized,  and  the  plaintiff  could  elect  either  to  affirm  such  sale  and 
claim  the  benefit  of  the  surplus  in  reduction  of  his  overdraft,  or  repudiate 
the  sale  and  credit  of  surplus  and  hold  the  defendant  responsible  for  the 
bonds ;  Tield,  further,  that  the  plaintiff  having  repudiated  the  sale,  the 
defendant's  transfer  of  its  claim  on  account  of  overdraft  precluded  it 
from  using  any  part  thereof  by  way  of  offset  or  counter  claim,  notwith 
standing  the  consideration  for  such  transfer  was  much  less  than  the 

amount  so  overdrawn. 

I 

(Argued  May  29th ;  decided  June  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Conrt,  in  the  first  district,  affirming  a  judgment  entered  on  a 
verdict  directed  for  the  plaintiff. 

The  action  was  brought  to  recover  damages  for  an  alleged 
conversion  of  certain  bonds  deposited  with  the  defendant  as 
security  for  a  loan  of  $15,000.  After  the  bonds  were  so 
pledged,  the  plaintiff  overdrew  his  account  with  the  defend- 
ant in  one  day  to  the  amount  of  some  $53,000.  The  defend- 
ant thereupon  made  private  sale  of  said  bonds,  without  any 
demand  of  payment  or  notice  of  sale  to  the  plaintiff,  being 
unable  to  find  the  plaintiff  for  that  purpose;  entered  the 
amount  realized  to  the  credit  of  the  plaintiff,  the  surplus 
thereof  over  and  above  the  amount  due  upon  the  loan  being 
credited  upon  the  overdraft.  On  the  same  day  the  defendant, 
in  consideration  of  about  $35,000,  sold  and  assigned  to  one 
White,  a  son-in-law  of  the  plaintiff,  its  claim  against  the  plain- 
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jn  of  BTich  overdraft,  amounting  to  over  $53,000. 
ant  of  the  loan  and  interest  was  subsequently  ten- 
o  the  defendant  and  a  demand  of  the  bonds  made  on 
it  of  the  plaintiff,  which  was  refused.     Whereupon  this 
aon  was  commenced.     It  appeared  that  one  Todd  claimed 
an  interest  in  the  bonds,  a  portion  of  them  having  been 
pledged  by  him  to  the  plaintiff  and  his  former  partner,  Hib- 
bard.     Mr.  Hibbard  had  retired  from  the  firm  and  the  plain- 
tiff had  assumed  the  whole  loan,  and  kept  the  subsequent 
account  with  the  defendant  in  his  individual  name.     The 
court  directed  a  verdict  for  the  value  of  the  bonds,  less  the 
loan  and  interest  for  which  they  were  pledged,  and  judgment 
was  entered  thereon  for  $4,718.25,  with  costs. 

William  Henry  Arnoicx,  for  the  appellant,  cited  Davis  v. 
Bowsher  (5  T.  K.,  488) ;  Collins  v.  Martin  (1  Bos.  &  Pul.,  648) ; 
Wookey  v.  Pole  (4  Barn.  &  Aid.,  1) ;  Brandon  v.  Bameit  (12 
Clark  &  F.,  787) ;  Kruger  v.  Wilcox  (Ambler,  262) ;  Barnett  v. 
Brandos  (6  Man.  &  G.,  630) ;  Jones  v.  Peppercome  (1  John., 
430) ;  Bosanquei  v.  Dredman  (1  Stark,  1) ;  Jourdaine  v.  Le- 
fevre  (1  Esp.,  ^S) ;  ScoU  v.  Franklin  (15  East,  428) ;  0' Conner 
V.  Majoribanhs  (4  M.  &  G.,  435) ;  Ex  parte  Steward  (3  Mont 
D.  &  D.,  265) ;  Ex  parte  Froggatt  (id.,  322) ;  Ex  parte  Bark- 
worth  (2  DeG.  &  J.,  194) ;  Ex  parte  Carrick  (id.,  208) ;  Bamk 
of  Metropolis  v.  New  England  Bank  (1  How.  U.  S.,  234)  ;  S. 
C,  6  How.  U.  S.,  212 ;  Van  Amer  v.  Bank  of  Troy  (8  Barb., 
312) ;  2  Kent,  641 ;  49  Barb.,  203 ;  Foley  v.  Hill  (2  H.  Lds. 
Cas.,  01.  &  F.,  28) ;  Pott  v.  Blavait  (8  Scott  N.  K.,  318), 
on  the  question  of  banker's  lien  and  right  to  sell  without 
demand. 

Noah  Davis  J  for  the  respondent,  cited  Garlick  v.  James  (12 
John.,  145) ;  Steams  v.  Marsh  (4  Den.,  227) ;  CorUeyou  v. 
Lansing  (2  Caine's  Cas.  in  Error,  204) ;  McLean  v.  Walker 
(10  John.,  472) ;  Wilson  v.  LitUe  (2  N.  T.,  443) ;  Markham 
V.  Jaudon  (41  N.  Y.,  236) ;  Wheeler  v.  NewboU  (16  N.  Y., 
392) ;  Dykes  v.  Allen  (3  Hill,  497) ;  Tucker  v.  Wilson  (1  Piere 
Williams,  260) j  Ram'ainy.  Allen  (26  N.  Y.,  809^ 
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Rapallo,  J.  There  was  a  specific  pledge  of  the  bonds  by 
Strong  to  the  bank,  for  an  advance  of  $15,000,  payable  on 
demand.  In  addition  to  this,  the  bank  claims  that  it  had  a 
banker's  lien  on  the  bonds  for  Strong's  overdraft  of  $53,779.89 ; 
and  it  is  urged  on  the  part  of  the  appellant,  that  even  if, 
at  the  time  of  the  sale,  the  $15,000  loan  was  not  due  for  want 
of  a  demand  of  payment,  yet  the  overdraft  was  due  without 
any  demand,  and  the  bank  had  the  right  to  satisfy  that  lien. 
That  Strong  had  absconded,  and  it  being  impracticable  to 
give  him  notice  of  the  time  and  place  of  sale,  it  was  lawful 
to  sell  without  such  notice. 

Assuming  that  the  banker's  lien  existed  as  claimed,  it  is,  to 
say  the  least,  doubtful  whether  a  mere  lien,  not  created  by  an 
express  pledge,  can  be  enforced  by  an  extra  judicial  sale. 
{Pothonier  v.  Dawson^  Holt,  N.  P.,  385  ;  2  Kent,  642.)  Aiid 
the  proposition  that  the  inability  of  a  pledgee  or  lienor  to 
make  a  demand  and  give  notice  of  the  time  and  place  of 
sale,  entitles  him  to  sell  without  such  demand  or  notice,  and 
without  judicial  proceedings,  is  not  sustained  by  the  autliori- 
ties.  {Cortelyou  v.  Lansing^  2  Caine's  Cas.,  201 ;  Garlick 
V.  James,  12  Johns.  R.,  150 ;  Stearns  v.  Marshy  4  Den.,  227  ; 
Story  on  Bailments,  §§  309,  310).  But  even  if  the  position? 
of  the  appellant  in  these  respects  could  be  maintained,  the 
further  objection  remains,  that  the  bonds  were  sold  at  private 
sale.  Even  if  demand  and  notice  could  be  dispensed  with,  a 
private  sale  in  such  a  case  cannot  be  sustained,  unless  the  par- 
ties have  stipulated  for  such  a  sale.  {Dykers  v.  Allen,  7  Hill, 
497 ;  Wheeler  v.  If^ewbotdd,  16  N.  Y.,  392  ;  WHUmghby  v. 
Camstock,  3  Hill,  389.)     * 

Immediately  after  the  sale  of  the  bonds,  the  bank  sold  and 
transferred  its  entire  claim  for  the  overdraft  to  White.  At 
the  time  of  consummating  this  sale,  the  bank  attempted  to 
reduce  the  amount  of  the  overdraft  by  the  credit  of  the  sur- 
plus, which  the  bonds  had  produced  over  the  amount  loaned 
thereon,  and  to  assign  only  the  residue  of  the  overdraft.  But 
White  objected  to  this  reduction,  and  insisted  upon  having 
the  whole  amount  of  the  overdraft  assigned  to  him 
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The  bank  yielded  to  this  demand,  and  thus  withdrew  the 
partial  credit  it  had  made  against  the  overdraft,  and  trans- 
ferred the  whole  amount  of  the  overdraft  to  White  without 
reduction.  The  sale  of  the  bonds  having  been  unauthorized, 
Strong  had  the  right,  on  becoming  informed  of  it,  to  elect 
whether  to  ratify  it  and  claim  the  benefit  of  the  surplus  in 
reduction  of  the  overdraft,  or  to  repudiate  the  sale  and  the 
credit  of  the  surplus,  and  hold  the  bank  responsible  for  the 
bonds.  He  made  the  election,  and  disaffirmed  the  sale, 
thereby  rejecting  the  proposed  credit  on  account  of  the  over- 
draft. The  result  of  this  was  to  leave  him  indebted  in  the 
full  amount  of  the  overdraft,  and  to  preserve  intact  his  claim 
to  the  bonds.  White,  as  the  assignee  of  the  bank,  was  thus 
vested  with  a  right  of  action  against  Strong  for  the  whole 
amount  of  the  overdraft,  and  Strong,  having  rejected  the  sale 
of  the  bonds  and  the  credit,  precluded  himself  from  setting 
up  this  credit  against  Wliite,  should  he  bring  an  action  for 
tlie  recover}^  of  the  overdraft. 

It  is  true  that  the  bank  failed  to  obtain  payment  in  full 
of  the  indebtedness  of  Strong.  It  sold  its  claim  of  $53,779.89^ 
for  the  sum  of  $34,787.60.  It  voluntarily  sacrificed  the  differ- 
ence between  these  two  sums,  rather  than  incur  the  hazard 
of  a  greater  loss. 

It  appears  that  White  was  not  willing  to  purchase  part  of 
the  claim,  but  insisted  on  having  the  whole,  and  by  assigning 
the  whole  the  bank  obtained  $34,000.  The  bank  therefore 
had  the  benefit  of  the  sale  to  White,  on  the  whole  claim  for 
the  overdraft,  and  although  it  sold  this*  claim  for  less  than  its 
face,  it  should  not  be  permitted  to  make  a  double  use  of  any 
portion  of  it.  Its  rights  are  the  same  in  this  respect  as  though 
it  had  sold  the  claim  for  its  full  face. 

By  this  sale  and  transfer  the  bank  rendered  Strong  (unless 
he  chose  to  ratify  the  sale  by  the  bank)  responsible  to  White 
for  the  full  amount  assigned  to  him,  and  debarred  itself  from 
using  any  part  of  the  assigned  claim  as  an  offset  against  its 
liability  to  Strong  on  the  bond  transaction. 

Hand  — Vol.  VL  91 
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Strong  might  have  ratiiSed  the  sale  of  the  bonds  and  the 
credit  given  for  the  surphis,  and  in  that  event  would  have 
been  entitled,  even  as  against  White,  to  insist  upon  the  credit 
resulting  from  such  sale,  inasmuch  as  White  took,  subject  to 
all  equities. 

But  the  sale  having  been  unauthorized,  the  bank  having, 
by  its  dealing  with  Wliite,  revoked  the  credit  made  in  reduc- 
tion of  the  overdraft,  and  Strong  having,  as  he  had  the  right 
to  do,  repudiated  the  sale  of  the  bonds,  and  thus  "disclaimed 
the  credit  ot  the  proceeds,  he  remained  liable  to  White  for 
the  full  amount  of  the  overdraft,  and  was  entitled  to  demand 
of  the  bank  the  bonds  or  their  value,  on  paying  the  $15,000 
and  interest  for  which  they  had  been  pledged. 

There  is  no  exception  which  raises  any  question  as  to  the 
time  as  of  which  the  value  of  the  bonds  should  have  been 
computed  for  the  purpose  of  assessing  the  plaintiff's  damages. 

The  interest  of  Todd  in  the  bonds  cannot  avail  the  defend- 
ant. Nine  thousand  five  hundred  dollars  of  the  bonds  were 
pledged  by  Todd  to  Strong  and  Hibbard,  who  in  turn 
pledged  them  with  others  to  the  bank.  Todd  consented  to 
the  transfer  of  this  account  to  Strong.  Strong  thus  became 
entitled  to  redeem  the  bonds  from  the  bank,  and  so  long  as 
the  advance  which  had  been  made  to  Todd  remained  unpaid, 
was  entitled  to  hold  the  bonds  of  Todd  as  security  for  that 
advance.  Strong  had  a  special  property  in  the  bonds,  which 
entitled  him  to  maintain  the  action,  l^o  defect  of  parties  is 
set  up  in  the  answer.  .  The  judgment  should  be  aJSnned 
with  costs. 

All  concur. 

Judgment  affirmed. 
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Makta  D.  Santobd,  Kespondent,  v.  William  A.  Sanford,    us    m 

Appellant. 

If  one  loaning  money  takes  a  promissory  note  therefor,  payable  to  the 
order  of  himself  and  his  wife,  this  imports  a  gift  to  the  wife  in  case  she 
survives  him,  and  delivery  of  the  note  to  her  by  the  husband  is  not  neces- 
sary to  perfect  the  gift. 

During  the  husband's  life  such  note  remains  subject  to  his  control,  and  the 
wife  has  no  legal  interest  therein  imtil  his  decease. 

In  an  action  upon  such  note,  brought  against  the  maker  by  the  wife,  after 
death  of  the  husband,  the  maker  being  an  executor  and  the  wife  the 
executrix  of  his  will,  evidence  that  a  legacy  to  the  wife  was  intended  in 
lieu  of  the  note ;  that  such  intended  provision  was  with  her  knowledge 
and  consent,  and  that  she  had  produced  the  note  to  the  appraisers  and 
included  it  in  the  inventory  as  assets  of  the  testator,  is  competent  for  the 
defence,  to  show  that  she  is  not  "  the  real  party  in  interest." 

The  maker,  on  becoming  an  executor,  is  as  well  entitled  to  hold  the  note, 
if  assets,  as  the  plaintiff;  nor  can  she,  by  an  action  at  law,  compel  him 
to  pay  it  into  her  hands. 

(Aigued  May  29th ;  decided  June  22d,  1871.) 

Appeal  jfrom  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  district,  aflSrming  a  judgment  for  the 
plaintiff,  entered  upon  the  report  of  Hon.  A.  B.  James,  sole 
referee. 

The  following  facts  were  found  by  the  referee :  Joseph  H. 
Sanford  died  in  1866,  leaving  the  plaintiff  his  widow.  In 
June,  1864,  he  had  loaned  to  the  defendant,  who  was  one  of 
his  sons,  $5,000  of  his  own  money,  and  taken  from  him  a 
promissory  note  therefor,  with  interest,  payable  to  the  order 
of  Joseph  H.  and  Maria  Sanford.  Before  his  death,  a  com- 
mittee of  his  estate  had  been  appointed,  under  a  commission 
de  limatico,  to  whom  the  plaintiff,  in  delivering  his  personal 
property,  had  delivered  this  note. 

By  his  will,  which  was  duly  admitted  to  probate,  the  plain- 
tiff and  the  defendant  and  another  son  were  named  execu- 
trix and  executors,  all  of  whom  accepted,  qualified,  and 
entered  upon  the  discharge  of  that  trust. 
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During  his  life  he  kept  the  note  in  hifl  possession  and 
received  several  payments  thereon,  and  his  committee  received 
two  payments  thereon.  After  his  death  the  committee  handed 
this  note  to  the  plaintiff,  as  executrix.  The  action  is  by  the 
plaintiff,  in  her  own  name,  for  a  balance  of  some  $4,800  due 
on  the  note. 

On  the  trial  the  defendant  offered  to  prove,  that  the 
deceased  had  intended  to  bequeath  this  note  to  the  plaintiff, 
but,  it  being  suggested  that  there  might  be  some  question 
about  such  a  bequest,  and  that  it  would  be  better  to  bequeath 
a  certain  sum  in  lieu  of  it,  and  after  consultation  with  the 
plaintiff,  he  directed  the  insertion  in  his  will  of  a  bequest  to 
tlie  plaintiff,  among  other  things,  of  $10,000,  in  lieu  of  the 
note,  which  was  done,  and  the  will  so  drawn  is  the  will 
admitted  to  probate.  This  was  objected  to  as  immaterial ; 
that  the  form  of  the  note  must  control  the  rights  of  the  par- 
ties, and  that  a  recovery  can  only  be  defeated  by  proving  that 
deceased  reduced  the  note  to  possession  in  his  lifetime,  as  it 
is  an  executory  contract,  which  objection  was  sustained. 

The  will  was  put  in  evidence,  and  contained  this  clause, 
after  the  bequests  to  the  plaintiff :  "  All  of  which  is  to  be 
accepted  and  received  by  her,  in  lieu  of  dower  and  every  and 
all  claims  on  my  estate." 

The  defendant  offered  to  prove,  that  after  the  executors 
and  executrix  had  qualified  as  such,  the  plaintiff  signed  a 
receipt,  as  executrix,  acknowledging  that  she  had  received  the 
note  from  the  committee,  as  part  of  the  personal  assets  of 
the  testator.     This  was  also  objected  to  and  excluded. 

The  defendant  also  offered  to  prove  that  the  plaintiff,  as 
executrix,  produced  the  note  to  the  appraisers  as  part  of  the 
personal  estate  of  the  deceased  for  appraisal,  and  tJie  same 
was  so  appraised.  This  was  also  objected  to  as  immaterial, 
and  excluded. 

The  defendant  also  offered  in  evidence  the  inventory,  made 
by  the  appraisers  and  executrix,  showing  the  note  inventoried 
and  appraised  as  part  of  the  personal  estate  of  deceased,  which 
was  excluded  on  the  same  objection. 
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The  referee  found,  as  conclnsionB  of  law ; 

Ist.  The  action  properly  brought  in  the  name  of  the  plain- 
tiff as  surviving  payee. 

2d.  The  defendant  "  is  not  in  a  position  as  sole  defendant 
in  this  action,  to  set  up  the  legal  or  equitable  rights  of  the 
estate  of  Joseph  II.  Sanford,  deceased,  to  the  said  note  or  its 
proceeds,  if  any  such  rights  exist;  that  such  rights  can  only 
be  determined  when  all  the  proper  parties  are  before  the 
court." 

Sd.  That  the  plaintiff  have  judgment. 

XesUe  W.  Hussell,  for  the  appellant,  insisted  that  the  plain- 
tiff was  not  the  real  party  in  interest  under  section  111  of  the 
Code,  citing  M&ughton  v.  McAuUfe  (20  How.,  270) ;  Clark 
V.  Philips  {21  Uo^v.,  SI);  Eaton  v.  Alger  (57  Barb.,  179); 
James  v.  Chalmer  (2  Seld.,  214);  Killmore  v.  Culver  (24 
Barb.,  650);  Dewitt  v.  Briabane  (16  N.  T.,  509);  Snid^  v. 
Rid^way  (49  111.,  1  Alb.  L.  J.,  336).  That  defendant,  as 
executor,  is  bound  to  protect  the  estate,  and  payment  to  an 
unauthorized  person  would  not  protect  him.  {Decker  v.  MO- 
ler,  2  Paige,  149 ;  Smith  v.  Lawrence,  11  id.,  206 ;  Dayton, 
549.)  The  evidence  offered  was  proper  to  rebut  any  presump- 
tion of  a  gift  of  the  note  to  the  wife,  {Borst  v.  Spehnan,  4 
K.T.,  288;  Rom.  C.  A»ylum\. Strain,  ^'Bta^.,  34;  ScoU 
y.  Simes,  10  Bosw.,  314 ;  Crai^  v.  Craig,  3  Barb.  Cli.,  78 ; 
Jaqnee  v.  ShoH,  20  Barb.,  269;  Srown  v.  Brown,  23  id., 
565;  Geary  \.  Page,  9  Bosw,,  290;  Kingdo^i  v.  llridges,^ 
Vern.,  67;  Glaister  v.  Hewer,  8  Ves.,  99;  Bryant  v.  Bry- 
ant,  42  N.  Y.,  17  ;  Smith  v.  Maine,  25  Barb.,  34.) 

.Edward  C.  Jaines,  for  the  respondent,  cited  Borst  v.  Spei- 
man  (4  N.  Y.,  388) ;  Draver  v.  Jackson  (16  Mass.,  479) ; 
Roman  Catholic  Orphan  Axylum  v.  Strain  (2  Eradf.,  34) ; 
Chrisfs  Hospital  v,  Bvdgin  (2  Ternon,  683) ;  Dumm^r  v. 
Pitcher  (5  Simons,  35) ;  Scott  v.  Sim^s  (10  Bosw.,  314) ;  Rich- 
ardson V.  Daggett  (4  Vermont,  336) ;  Briggs  v.  Beach  (18 
Vermont,  115);  Schoonmaker  v.  Mmendo}/ {10  Johns.,  49); 
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Oraig  v.  Craig  (3  Barb.  Ch.,  78) ;  Jaques  v.  Short  (20  Barb., 
269) ;  Coates  v.  Stevens  (1  Yo.  &  Coll.  Exqr.  E.,  66) ;  King- 
don  V.  Bridges  (2  Vern.,  67) ;  Glaister  v.  Hetcei*  (8  Vesey, 
199) ;  Day  v.  Pargrave  (cited  in  2  M.  &  S.,  396)  ;  Gaiers  v. 
Madeloy  (6  Mees.  &  "W.,  423) ;  Scarpellini  v.  Atcheson  (7 
Adol.  &  EL,  N.  S.,  864) ;  Nash  v.  iV^twA  (2  Mad  C.  C,  133) ; 
CheeMy  v.  CheeMy  (2  Shower,  247);  Howard  v.  OA:^*  (3 
Wels.  H.  &  G.,  136) ;  AUen  v.  IFi7Hn«  (3  Allen,  Mass.) ; 
Qihson  v.  Todd  (1  Kawle,  Penn.) ;  1.  Kolle  Ab.,  342 ;  Bar. 
&  F.  D.,  id.,  349;  Demlyn  v.  Brown  (Moore,  889);  Coppin 

V. (2  P.  Wms.,  496) ;  Datton  v.  Midland  R.  JR.  Co. 

(20  Eng.  L.  &  E.,  273) ;  Richards  v.  Richards  (2  B.  &  Aid., 
447) ;  Eeeves'  Dom.  Rel.,  132 ;  Hoy  v.  Rogers  (4  Monroe, 
Ky.) ;  Mann  v.  Mann  (14  Johns.,  11) ;  Charter  v.  Charter 
(41  Barb.,  525) ;  City  Bank  of  New  Ha/oen  v.  Perkins  (29 
N.  T.,  568) ;  Br(mn  v  Penfidd  (36  N.  Y.,  475). 

Peckham,  J.  The  note  being  payable  to  husband  and 
wife  jointly,  belonged  to  the  wife  as  survivor.  {Borst  v. 
Spelman,  4  N.  Y.,  288 ;  Dra/per  v.  Jackson^  16  Mass.,  480.) 
This  is  so,  though  the  consideration  was  paid  by  the  husband, 
if  there  are  assets  sufficient  without  this  money  to  pay  defend- 
ants. {Chrisfs  Hospital  v.  Bicdgin,  2  Vern.,  683 ;  The  R. 
C,  Orpha/n  Asylum  v.  Strain,  2  Brad.  K.,  34 ;  Scott  v.  SimeSy 
10  Bosw.,  314 ;  Dummer  v.  Pitcher,  5  Simons,  36 ;  and  other 
analogous  cases ;  Schooninaker  v.  Elmendorf,  10  J.,  49 ;  Craig 
V.  Craig,  3  Barb.  Ch.  K.,  78 ;  4  Bright's  Husb.  and  Wife,  by 
Lockwood,  32 ;  and  cases  cited.) 

Taking  this  note  in  the  name  of  himself  and  wife  shvOws 
that  the  husband  intended  thereby  to  give  it  to  her,  in  case 
she  survived  him,  and  a  delivery  to  her  was  unnecessary  to 
perfect  the  gift. 

Assuming  this  to  be  so,  yet  during  the  life  of  the  husband 
the  note  is  subject  to  his  control  and  disposition.  The  wife 
has  no  legal  interest  in  it  until  his  decease. 

In  this  case  the  defendant  offered  to  prove  substantially 
that,  by  an  arrangement  between  the  husband  and  wife,  he  had 
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jpven  to  her  by  his  will  a  legacy  of  more  than  double  the 
amount  of  this  note,  in  lieu  of  the  note ;  that  that  contract  or 
arrangement  had  been  fully  executed  on  his  part,  and  that 
after  his  decease  she  had  executed  it  on  her  part  by  receipting 
the  note  to  the  committee  of  her  deceased  husband  as  part  of 
the  assets  of  his  estate ;  by  delivering  the  note  to  the  appraisers 
of  his  estate  as  a  part  of  his  assets,  and  by  her  placing  it  upon 
the  inventory  as  belonging  to  his  estate. 

This  testimony  was  objected  to,  and  it  was  rejected  by  the 
court,  not  upon  the  ground  that  it  did  not  show  that  the 
plaintiff,  the  surviving  wife,  was  not  the  owner  of  the  note, 
but  that  she  could  maintain  this  action  though  she  was  not 
the  owner.  "  That  the  defendant  was  not  in  a  position  to  set 
up  the  legal  or  equitable  rights  of  the  estate  of  his  father,  J.  H, 
Sanford,  to  the  note,  or  to  its  proceeds ;  that  such  rights  could 
only  be  determined  where  all  the  proper  parties  were  before 
the  court." 

There  were  some  other  objections  and  positions  taken  at 
the  trial,  but  they  are  not  urged  here. 

The  Code  declares  that  "  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,"  except  as  specified 
in  section  113.  (Code,  §  111.)  It  is  not  claimed  that  the 
plaintiff  comes  within  the  exception  of  being  a  trustee  of  an 
express  trust.     Hence  it  is  not  necessary  to  refer  to  that. 

How,  then,  can  this  action  be  maintained  in  the  name  of 
this  plaintiff,  when  she- does  not  own  the  note — when  she  is 
not  the  "  real  party  in  interest  ?" 

The  plaintiff  insists  that  the  defendant  has  no  right  to 
question  the  plaintiff's  title;  that  so  long  as  he  owes  the 
demand,  and  no  other  person  sets  up  any  claim  or  forbids  the 
payment,  he  is  bound  to  pay  the  person  who  has  the  note  in 
possession,  so  long  as  he  does  not  hold  it  in  bad  faith. 

27ie  City  Bk.  of  N.  Ravm  v.  Ferkina  (29  N.  Y.,  568) 
gives  some  sanction  to  this  doctrine,  in  the  language  of  the 
judge  delivering  the  opinion.  That  case  and  the  later  case 
of  Brown  v.  Penjidd  (36  N.  Y.,  475)  were  undoubtedly  well 
decided.     They  are  in  entire  harmony  with  the  Code.     For 
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any  dicta  going  beyond  the  cases,  no  one  is  responsible  except 
the  learned  judges  who  made  them. 

They  referred  to  a  case  in  15  Wendell,  640,  of  Gage  v. 
KendoM^  for  the  rule  as  to  the  person  who  might  maintain 
the  action,  and  that  if  he  were  not  the  owner  he  might  sue 
as  trustee  for  the  real  owner.  But  this  had  no  application  to 
the  Code,  which  prescribes  the  present  governing  rule.  That 
is,  he  must  be  "  the  real  party  in  interest,"  except  in  the 
excepted  cases. 

It  is  insisted  here  that  the  defendant  did  not  offer  to  prove 
that  the  plaintiff  accepted  the  provision  made  for  her  in  the 
will  in  lieu  of  the  note.  He  did  not  make  that  offer  in  terms. 
But  the  testimony  he  did  offer,  that  the  provision  was  made 
in  lieu  of  the  note,  after  consulting  with  the  plaintiff  and  with 
her  knowledge  and  consent,  and  that  after  his  death  she 
treated  the  note  in  every  respect  as  belonging  to  the  estate  of 
her  husband  and  not  to  herself,  is  strong  evidence  of  her 
acceptance  of  that  provision ;  strong  evidence  that  the  note 
then  was  the  property  of  the  estate  and  not  hers.  It  would 
have  warranted  a  verdict  to  that  effect,  if  left  uncontradicted. 
Hence  the  offer  was  sufficient.  No  question  of  the  solvency 
of  the  estate  was  made  at  the  trial.  Besides,  insolvency  is 
not  to  be  presumed. 

It  is  said  that  the  defendant  owes  this  note,  and  why  should 
he  not  pay  it  to  the  plaintiff? 

But  he  owes  it  to  the  estate  of  his  father,  and  not  to  the 
plaintiff',  and  he  represents  that  estate  as  much  as  the  plaintiff. 
This  is  part  of  the  assets  of  the  estate.  Why  are  they  not  as 
safe  in  the  hands  of  one  executor  as  of  another  ?  It  is  not 
pretended  they  are  not.  Why  has  he  not  as  much  right  to 
hold  them  as  either  of  the  other  representatives  ?  It  may  be 
that  his  interest  in  the  estate  is  much  larger  than  hers.  Why, 
then,  should  she  insist  upon  taking  this  money  into  her 
hands  ? 

K  this  money  be  needed  for  the  proper  settlement  of  the 
estate,  and  the  defendant  refuses  to  apply  it,  his  co-execntore 
could  compel  him  to  pay  the  note  by  application  to  equity 
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powers  of  the  court,  and  then  the  court  could  properly  apply 
the^money.    {Smith  v.  La/wrenoe^  11  Paige,  206-209.) 

Judgment  reversed.  New  trial  ordered,  costs  to  abide  the 
event. 

All  concur,  except  Allen,  J.,  not  voting. 

Judgment  reversed  and  a  new  trial  granted. 


In  the  Matieb  of  Widening  and  Impeoving  Ninth  Avenue 
AND  Fifteenth  Street,  in  the  city  of  Brooklyn. 

The  Bboosxtn  Park  Commissioners,  Eespondents,  v.  Charles 

A.  Nichols  and  others,  Appellants. 

Where  lands  owned  by  a  city  in  fee,  to  be  held  for  the  purpose  of  a  public 
park,  are  taken  for  the  purpose  of  widening  public  streets,  under  an  act 
of  the  legislature  (Laws  1869,  ch.  700,  p.  1658),  providing  for  an  assess- 
ment and  payment  of  the  damages  sustained  by  the  owners  of  lands  taken 
for  such  improvement,  the  city  is  entitled  to  compensation  for  the  land 
so  taken.    (Allen  and  Folger,  JJ.,  contra^ 

It  cannot  be  held,  as  matter  of  law,  that  the  lands  embraced  in  a  park  are 
of  no  more  value  to  the  city  than  the  same  lands  when  devoted  to  the 
public  use  as  streets,  and  an  award  of  the  damages  sustained  by  the  city, 
by  reason  of  such  conversion  of  park  lands  into  streets,  having  been  con- 
tened  by  the  Supreme  Court,  in  the  absence  of  any  legal  error,  is 
conclusive. 

(Argued  June  6th  ;  decided  June  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  an  order 
of  the  Special  Term  for  the  county  of  Kings,  confirming  the 
report  of  commissioners  of  estimate  and  assessment. 

The  act  of  May  7,  1869  (Laws  1869,  ch.  700,  p.  1658), 
directs  that  Ninth  avenue  and  Fifteenth  street,  in  the  city  of 
Brooklyn,  be  widened  and  opened,  under  the  supervision  of 
the  Brooklyn  park  commissionet's. 

By  section  2,  commissioners  of  estimate  and  assessment 
are  to  be  appointed  by  the  court,  who  are  directed  to  esti- 
Hand  —  Vol.  VI.  92 
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mate  the  expense  of  such  widening  and  opening,  together 
with  the  amount  of  damages  to  be  sustained  by  the  owners 
of  land  taken  for  the  opening,  as  well  as  by  all  other  persons 
to  be  affected  thereby. 

By  section  4,  they  are  to  assess  the  same  as  they  shall  deem 
just  and  equitable,  upon  land  to  be  in  their  judgment  bene- 
fited by  the  improvement.  Three-fifths  of  what  relates  to 
Ninth  avenue  is  to  be  charged  upon  the  park  side  of  the 
avenue,  and  two-fifths  on  the  other  side.  The  whole  of  the 
land  required  for  the  widening  of  Ninth  avenue  is  taken  from 
the  park. 

The  report  of  the  commissioners  on  valuation  is  made  up 
in  the  tabular  form  required  by  the  act,  and  includes  an 
allowance  for  the  strip  of  land  taken  from  the  park  on  Ninth 
avenue,  and  for  another  strip  taken  from  the  park  for  the 
widening  of  Fifteenth  street.  From  the  ruling  of  the  com- 
missioners in  respect  to  this  allowance,  an  appeal  was  taken 
to  the  Supreme  Court,  but  confirmed  by  Justice  Gilbert,  and 
on  a  further  appeal  the  order  was  affirmed  at  General  Term. 

The  report  contains  a  column  of  "  the  names  of  persons 
interested  in  the  property  taken  for  the  improvement,  with  a 
statement  of  their  respective  interests  therein ;"  and  under 
this  heading  appears  the  following  entry  or  award  for  the 
parcel  (A)  of  land  taken  from  the  park  for  the  widening  of 
Ninth  avenue.  - 

"  The  city  of  Brooklyn,  an  estate  in  fee.  The  commis- 
sioners of  the  sinking  fund  of  the  city  of  Brooklyn ;  to  be 
applied  to  the  redemption  of  park  bonds,  $66,4:57.  Said 
parcel  (A)  is  subject  to  a  public  servitude  as  part  of  Prospect 
park." 

And  so  far  as  relates  to  the  land  taken  for  the  widening  of 
Fifteenth  street,  parcel  45,  the  entry  in  said  report  under  the 
same  heading  is ;  "  The  city  of  Brooklyn,  an  estate  in  fee. 
The  commissioners  of  the  sinking  fund  of  the  city  of  Brook- 
lyn ;  to  be  applied  to  the  redemption  of  park  bonds,  $41,022. 
Said  parcel  45  is  subject  to  a  public  servitude  as  part  of 
Prospect  park." 


/ 
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Joshua  M.  Van  Cott^  for  the  appellants,  cited  People  v. 
Kerr  (27  N".  Y.,  192) ;  Darlington  v.  The  Mayor  (31  id., 
164) ;  Albany  and  iT.  R.  R.  v.  BrowneU  (24  id.,  345) ;  East 
Hartford  v.  Hartford  Bridge  Co.  (10  How.  U.  S.,  Ill); 
Matter  of  Albany  St.  (11  Wend.,  149);  Stebhins  v.  The 
Metropolitan  Board  of  Works  (L.  R.  6  Q.  B.,  37) ;  Matter 
of  Central  B.  R.  (1  Kern.,  276) ;  Matter  of  Canal  and  Walker 
Streets  (2  id.,  406);  King  v.  The  Mayor  (36  N.  T.,  186). 

Samuel  Hand^  for  the  respondents. 

Gbover,  J.  It  was  for  the  legislature  to  determine  whether 
the  expense  of  widening  Ninth  avenue  and  Fifteenth  street, 
in  the  city  of  Brooklyn,  should  be  paid  by  the  city  at  large, 
or  assessed  upon  the  property  benefited  by  the  improvement ; 
and  in  case  of  adopting  the  latter  mode,  to  provide  for  the 
assessment  of  such  property  in  proportion  to  the  benefit 
received.  {Litchfield  v.  Vernon^  41  N.  Y.,  123.)  To  effect 
this,  section  three  of  the  act  (Laws  of  1869,  vol.  2,  1659), 
provides  that,  before  any  assessment  for  such  widening  and 
opening  is  made,  the  park  commissioners  shall,  by  resolu- 
tion, fix  a  district  of  assessment,  beyond  which  the  assessment 
to  liquidate  and  defray  the  expenses  and  damages  incident  to 
said  widening  and  opening  and  the  subsequent  improvement 
thereof  shall  not  extend.  Section  two  provides  for  the 
appointment  of  commissioners,  by  the  Supreme  Court,  to 
estimate  the  expense  of  such  widening  and  opening,  and  the 
amount  of  damages  to  be  sustained  by  the  owners  of  land 
and  all  other  persons  affected  thereby,  and  to  apportion  and 
assess  the  same  as  directed  by  the  act.  Section  four  provides 
that  the  commissioners  shall  estimate  the  expenses  and  dama- 
ges occasioned  by  the  said  improvement.  And  after  their 
report  thereon  shall  have  been  confirmed,  they  shall  appor- 
tion and  assess  the  same  as  they  shall  deem  just  and  equita- 
ble, upon  the  lands  and  premises  in  their  judgment  benefited 
by  the  improvement  within  the  district  so  limited  by  the 
park  commissioners,  and  that  in  making  the  assessment  for 
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widening  and  improving  Ninth  avenue,  they  shall  apportion 
and  assess  thi*ee-iifths  of  the  expense  and  damage  upon  lands 
lying  south-east  of  said  avenue,  and  the  remaining  two-fifths 
thereof  upon  land  lying  north-west  of  said  avenue.  The  only 
error  of  the  commissioners  complained  of  by  tlie  appellants, 
is  the  assessment  in  favor  of  the  city  of  the  value  of  the  land 
taken  from  the  park  for  the  purpose  of  widening  the  street 
and  avenue.  This  complaint  is  not  that  such  land  has  been 
overvalued  by  the  commissioners,  if  the  city,  as  owner,  was 
entitled  to  payment  of  the  value,  but  they  claim  that  the 
city  was  not  entitled  to  such  payment,  but  only  to  nominal 
damages  at  most,  therefor.  By  the  acts  of  the  legislature, 
under  which  the  lands  included  in  Prospect  park  were 
acquired  by  the  city  of  Brooklyn,  the  city  became  the  owner 
of  such  lands  in  fee,  to  be  held  by  it  for  the  purposes  of  a 
public  park.  The  city  cannot  dispose  of,  or  use  the  lands  for 
any  other  purpose,  without  the  sanction  of  the  legislature ; 
but  with  such  sanction,  the  city  may  dispose  of  or  use  them 
in  any  way  it  may  deem  proper.  {Brooklyn  Park  Com,  v. 
Armstrong,  decided  by  this  court,  March,  1871,  ante,  p.  234.) 
No  question  is  made  by  the  counsel  for  the  appellant,  but 
that  the  legislature  may  authorize  the  taking  of  the  land 
froril  the  park  for  the  purpose  of  widening  the  street  and 
avenue.  The  statute  provides  for  the  assessment  of  the  dama- 
ges sustained  by  the  owners  of  the  land  taken  for  the  improve- 
ment, and  others  who  may  be  affected  thereby.  The  city  was 
the  owner  in  fee  of  the  land  in  question,  charged  with  a 
trust  to  use  the  same  for  a  park  only.  The  legislature 
provided  for  the  payment  of  the  expenses  of  the  improvement 
by  an  assessment  upon  the  land  especially  benefited  thereby. 
From  the  act  and  the  map  produced,  it  appeal's  that  the  lands 
of  the  city  embraced  in  the  park  were  subject  to  an  assess- 
ment for  benefit  in  like  manner  as  those  of  any  other  owner. 
Its  land  only  was  taken  for  widening  the  avenue,  and  the  act 
provides  for  the  assessment  of  three-fifths  of  the  expense  upon 
the  lands  of  the  city  embraced  in  the  park  and  two-fifths  upon 
the  lands  of  owners  upon  the  opposite  side  of  the  avenue. 
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This  shows  an  intention  of  placing  the  lands  of  the  city 
embraced  in  the  park  upon  the  same  footing  in  respect  to  the 
improvement  as  those  of  any  other  proprietor.  An  assess- 
ment of  the  damages  sustained  by  the  city,  by  the  taking  the 
strip  from  the  park  for  widening  the  avenue,  must  have  been 
intended,  otherwise  there  would  have  been  no  land  to  appraise, 
and  the  provision  therefor  would  have  been  nugatory.  It  fol- 
lows that  the  city,  under  the  act  in  question,  was  entitled  to 
compensation  for  the  lands  taken  for  the  improvement.  It  is 
unnecessary  to  determine  whether  the  legislature  could  have 
authorized  the  taking  of  the  land  from  the  park  for  a  street 
without  compensation,  as  it  clearly  has  not  done  so.  On  the 
contrary,  it  has  provided  that  compensation  should  be  made 
for  the  lands  taken,  and  that  such  compensation  should  be  asses- 
sed upon  and  paid  by  the  owners  of  the  land  benefited,  includ- 
ing those  of  the  city.  This  brings  us  to  the  question  princi- 
pally argued  by  the  counsel  for  the  appellant.  He  insists  that, 
the  lands  being  held  by  the  city  in  trust  for  a  park  for  the  use 
of  the  people  of  the  city,  the  only  damages  that  could  be 
assessed  was  the  pecuniary  loss,  if  any,  sustained  by  the  city 
by  the  change  of  the  use  to  a  street  instead  of  a  park,  and  that 
this  at  most  was  merely  nominal.  To  sustain  this  position 
the  coimsel  relies  upon  the  well  settled  rule  that,  where  lands 
are  taken  for  public  use,  the  owner  is  only  entitled  to  com- 
pensation for  the  loss  or  damages  caused  to  him  by  such  tak- 
ing. This  principle  has  been  applied  where  the  land  was 
already  subject  to  a  servitude  in  behalf  of  the  public  and  an 
additional  servitude  was  imposed  upon  it.  It  has  accordingly 
been  held  in  such  cases  that  the  owner  of  the  fee  was  only 
entitled  to  compensation  for  the  loss  or  injury,  if  any,  sus- 
tained by  subjecting  the  land  to  the  additional  servitude,  or 
in  case  the  fee  was  taken  for  public  use,  he  was  only  entitled 
to  the  value  subject  to  the  servitude  already  charged  thereon. 
This  is  so  well  settled  that  a  citation  of  the  authorities  is  unne- 
cessary. It  cannot  be  questioned  that  the  intention  of  the  act. 
was  to  compensate  the  city  for  any  loss  sustained  by  convert- 
ing park  lands  into  streets,  nor  but  that  the  legislature  had 
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power  to  provide  that  it  should  be  so  compensated,  but  it  was 
designed  only  to  make  compensation  for  the  loss.  To  this 
extent  only  were  damages  to  the  city  to  be  assessed.  To  sus- 
tain the  position  of  the  defendant's  counsel,  it  must  be  held 
as  matter  of  law,  that  the  lands  embraced  in  the  park,  that  can 
only  be  used  for  park  purposes,  are  of  no  more  value  to  the  city 
than  the  same  lands  devoted  to  the  public  use  as  streets.  I 
am  not  aware  of  any  principle  upon  which  such  a  legal  con- 
clusion can  be  based.  The  lands  embraced  in  the  park 
have,  under  the  authority  of  the  legislature,  been  acquired 
by  the  city  at  very  great  expense  for  park  purposes.  To 
hold  as  a  legal  conclusion  that  such  lands  so  to  be  used  are  of 
no  more  value  to  the  city  than  the  same  lands  laid  out  into 
and  used  as  avenues  and  streets  would  be,  I  think,  absurd.  It 
must  be  so  held,  or  the  award  of  the  commissioners  in  favor 
of  the  city  must  be  sustained.  If  the  city  sustained  any  sub- 
stantial loss  by  the  taking  of  the  land  from  the  park  and 
converting  it  into  streets,  it  was  for  the  commissioners  to 
ascertain  and  determine  the  amount  of  such  damages.  Their 
report,  when  confirmed  by  the  Supreme  Court,  became  con- 
clusive, unless  some  rule  of  law  was  violated  by  them.  Even 
had  this  court  the  power  to  review  the  correctness  of  their 
determination  as  to  the  sum  to  be  awarded  to  the  city,  there 
is  nothing  in  the  case  showing  any  error  committed  by  them 
in  this  respect.  No  such  point  was  made  by  the  counsel  for 
the  appellant.  His  claim  is  that  the  city  is  not  entitled  to 
any  compensation  in  consequence  of  the  new  use  to  which 
the  land  was  devoted.  But  it  is  said  that  the  improvement 
was  designed  for  the  benefit  of  the  park,  by  creating  a  fine 
promenade  and  drive  exterior  to  this  portion  of  it,  and  not  for 
the  benefit  of  the  owners  of  the  lands  upon  the  opposite 
side  of  the  street,  and  that  it  would,  therefore,  be  unjust  to 
assess  the  latter  for  the  lands  taken  from  the  park  for  that 
purpose.  This  argument  should  have  been  addressed  to  the 
legislature.  That  body  has  deemed  the  improvement  bene- 
ficial to  both,  and  has  therefore  provided  that  the  owner 
should  be  compensated  for  the  land  taken,  and  that  each 
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ehonld  contribute  to  the  payment  of  such  compensatioUj  in 
proportion  to  the  benefit  respectively  received,  declaring,  in 
substance,  that  such  portion,  so  far  as  the  avenue  was  con- 
cerned, should  be  as  three  to  two,  thus  relieving  the  private 
owners  to  that  extent,  which  was  as  far  as  the  legislature 
deemed  just.  It  should  be  borne  in  mind  that  the  city  has, 
with  the  sanction  of  the  legislature,  the  right  to  dispose  of 
the  park  land  for  any  purpose,  and  that,  without  such  sanc- 
tion, it  has  no  right  of  disposition  whatever.  The  act  pro- 
viding that  the  land  in  question  may  be  taken  for  streets 
upon  compensation  to  the  city,  as  provided  therein,  is  the 
sanction  required,  and  the  conditions  thereby  imposed  must 
govern  the  rights  of  the  parties.  If  the  appellants  are  injured 
by  being  compelled  to  contribute  for  an  improvement  not 
beneficial  to  them,  but  which  the  legislature  has  so  declared, 
the  court  cannot  redress  such  injury.  No  question  arises 
upon  the  facts  presented  as  to  the  rights  of  the  holders  of 
bonds  issued  by  the  city,  in  respect  to  a  lien  upon  the  lands 
in  question  to  secure  payment  of  such  bonds. 

Church,  Ch.  J.,  Peokham  and  Andrews,  JJ.,  concur ; 
Allen  and  Folger,  JJ.,  dissent ;  Rapallo,  J.,  not  voting. 

Order  affirmed. 


Orville  Oddie  et  aL,  Respondents,  v.  The  National  Crrr 

Bank  of  New  York,  Appellant. 

When  a  genuine  check,  drawn  by  one  of  its  customers  upon  a  bank,  is  pre- 
sented by  the  drawee  to  that  bank  for  deposit,  it  is  substantially  a  demand 
of  payment  by  the  holder  of  the  check.  If  the  bank  accepts  the  check 
and  pays  it,  either  by  delivering  the  currency,  or  giviQg  the  party  credit 
for  it  as  a  deposit,  the  transaction  is  closed  between  the  bank  and  such 
party.  And  where  the  amount  of  a  check,  so  presented,  was  credited  to 
the  holder  upon  his  deposit  ticket  by  the  officers  of  the  bank. — jBfoW,  the 
bank  became  liable  for  the  amount  of  the  check,  although  on  the  same 
day,  and  before  the  close  of  banking  hours,  but  after  it  had  paid  other 
checks  of  the  drawers  presented  later,  it  returned  the  check  to  the 
depositor  as  not  good,  and  although  the  account  of  the  drawer  was  over- 
drawn at  the  time  of  the  deposit 
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In  the  case  of  a  deposit  of  a  cl^eck  drawn  upon  itself,  the  bank  becomes  at 
once  the  debtor  of  the  depositor,  and  the  title  to  the  deposit  passes  to  the 
bank. 

(Argued  May  29th ;  decided  June  6th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  district,  affirming  a  judg- 
ment entered  on  the  report  of  a  referee,  in  favor  of  the 
plaintiffs,  for  $19,457.91.  The  findings  of  feet  were  as  fol- 
lows: 

The  defendants,  at  the  times  and  dates  hereinafter  men- 
tioned, were  a  banking  corporation,  doing  business  at  the 
city  of  Xew  York,  where  their  banking  house  is  situated. 
The  plaintiffs  kept  their  bank  account  with  the  defendants, 
making  large  and  numerous  deposits,  and  drawing  numerous 
checks  daily. 

For  the  purpose  of  accommodating  the  plaintiffs,  their  pass- 
book, with  a  ticket  or  list  of  the  items  of  the  first  deposit 
was  received  at  the  bank,  soon  after  the  opening  of  bank- 
ing hours,  and  they  were  allowed  to  send  in  other  deposits  at 
their  pleasure  during  the  day,  which  were  received  by  the 
receiving  teller  and  listed  on  the  plaintiflfe'  deposit  ticket. 
After  banking  hours,  the  plaintiffs  usually  delivered  to  the 
bank  another  deposit  ticket  or  list  of  all  the  deposits  made 
during  the  day,  when  the  whole  was  entered  in  one  sum  in 
the  plaintiffs'  pass-book.  On  the  15th  day  of  May,  1869, 
at  about  five  minutes  before  two  o'clock,  p.  m.,  the  plaintiffi 
delivered  to  the  receiving  teller  of  the  defendants,  at  their 
banking  house,  for  deposit,  two  checks  for  $18,237.50  each, 
one  made  by  Frank  Work  &  Company,  and  the  other  by 
Davis  and  Akin.  The  check  of  Davis  and  Akin  was  drawn 
on  the  defendant's  bank,  and  was  payable  to  the  order  of 
plaintiffs,  and  was  indorsed  in  the  name  of  the  plaintiffs  by 
a  clerk  acting  under  a  power  of  attorney.  An  assistant  of 
the  receiving  teller  put  a  stamp  on  the  back  of  the  check  in 
a  few  minutes  after  it  was  delivered  to  the  bank,  certifying 
to  the  correctness  of  the  indorsement  of  the  check  under  the 
power  of  attorney  of  the  plaintiflfe. 
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immediately  after,  and  at  about  two  minutes  after  three 
o'clock  p.  M.J  of  that  day,  again  presented  the  check  to 
the  receiving  teller  at  the  banking  house  of  the  defend- 
ants, tendered .  it  to  the  said  receiving  teller  and  demanded 
that  he  should  receive  it  on  deposit  as  money,  which  the 
receiving  teller  declined  to  do,  and  refused  to  receive  it  The 
said  check  was  not  presented  by  the  plaintiffs  to  the  paying 
teller  for  payment  or  certification  as  "good,"  before  its 
delivery  to  the  receiving  teller  for  deposit. 

Davis  and  Akin  were  regular  depositors  and  kept  their 
bank  account  with  the  defendants'  bank.  Their  account 
remained  overdrawn  at  the  close  of  the  banking  hours  on  the 
15th  of  May  last,  in  the  sum  of  $37,351.29,  and  has  never 
been  made  good.  The  defendants  have  sold  some  securities 
held  by  the  bank  belonging  to  Davis  and  Akin,  and  have 
applied  the  proceeds  to  the  credit  of  their  account,  thereby 
reducing  the  amount  of  their  overdraft  to  about  $14,000, 
which  sum  still  remains  due  and  unpaid  to  the  said  bank, 
exclusive  of  the  said  check  to  the  order  of  the  plaintiffs  for 
$18,237.60.  The  last  deposit  of  Davis  and  Akin  was  for 
$52,050,  made  at  about  a  quarter  after  two  o'clock  p.  m.,  on 
the  said  15th  day  of  May,  1869. 

The  check  of  Davis  and  Akin  was  given  to  the  plaintiffs 
for  full  value  received  from  them  at  the  time  of  the  delivery 
thereof  to  the  plaintiffs. 

Williain  Henry  ArnouXy  for  appellant.  On  the  question 
of  the  transaction  of  banking  business.  {Boyd  v.  Emmerson^ 
2  Ad.  &  E.,  184;  Earker  v.  Andersariy  21  Wend.,  376; 
F.  and  M.  Bank,  v.  B,  and  D.  Bank,  16  K  T.,  125  ;  iHrelUs  v. 
iT.  Y.  a  R,  R,  Co.,  30  N.  Y.,  505,  518 ;  Swmnerton  v.  Colum- 
bian Ins,  Co.,  37  N.  Y.,  174 ;  Smedes  v.  JJtica  Bank,  20  John., 
378 ;  Ere  v.  MoDowell,  14  Ir.  0.  L.  R,  314.)  On  the  ques- 
tion of  demand.  {Downes  v.  Phenix  Bank,  6  Hill,  397; 
Walrathv.  Thompson,  6  Hill,  540;  Affirmed,  2  N.  Y.,  1S5 ; 
Sears  v.  Patrick,  23  Wend.,  528 ;  Taylor  v.  Bates,  5  Cow., 
376 ;  Ferris  v.  Paris,  10  John.,  285 ;  Carroll  v.  Cone,  40  Barb., 
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220 ;  Jeffries  v.  Sheppard,  3  Barn.  &  Aid.,  696  ;  Edwards  on 
Bills,  675  ;  Byles  on  Bills,  337 ;  Williams  v.  Mathews,  3  Cow., 
252 ;  Ga/^et/  v.  Fowler,  4  Sandf.,  665 ;  Bxirgh  v.  Leyge,  5 
Mees.  &  W.,  418 ;  Carter  v.  Fl(ywer,  16  Mees.  &  W.,  749 ; 
Harris  v.  Richxirdson,  4  Car.  &  P.,  522 ;  Terry  v.  Parker, 
4  Ad.  &  E.,  502 ;  KembU  v.  ilf/K*,  1  Man.  &  Gr.,  757 ; 
Gicstis  V.  State  Bank,  6  Blackf.,  312.)  On  the  question  of 
estoppel.  {Sparrow  v.  liingman,  1  X.  Y.,  242,  246 ;  WiUard 
Canal  Co.  v.  Haihaway,  8  Wend.,  480 ;  Fox  7.  Heath,  16 
Abb.,  163 ;  Shapley  v.  J.J56>^j{,  42  N.  Y.,  447;  Dezellv.  Odell, 
3  Hill,  215 ;  Plumb  v.  Cattaraugus  Ins.  Co.,  18  N.  Y.,  392; 
Truscott  V.  Davis,  4  Barb.,  495 ;  Martin  v.  Angell,  7  Barb., 
406 ;  6>jfw?  V.  /SiZ^,  8  Barb.,  102.) 

ir<9aA  Davis,  for  respondents,  cited  Matter  of  Franklin 
(1  Paige,  249) ;  Commercial  Bank  v.  Hughes  (17  Wend.,  94) ; 
Carroll  v.  Cb^i^g  (40  Barb.,  222);  Marsh  v.  Oneida  Central 
Bank  (34  Barb.,  298) ;  Pm^JjJ  v.  Foote  (9  N.  Y.,  463) ;  Dezdl 
V.  (?ridK  (3  Hill,  215,  and  cases  there  cited);  Broom's  Legal 
Maxims. 

Church,  Ch.  J.  The  referee  found  that,  about  five  minutes 
before  two  o'clock,  the  plaintiffs  delivered  to  the  receiving 
teller  of  the  defendants,  for  deposit,  the  check  in  question, 
which  was  drawn  by  a  customer  of  the  defendants  upon  them, 
and  that  the  receiving  teller  entered  it  on  the  deposit  ticket 
of  the  plaintiffs.  These  facts  are  sufficient  to  sustain  the  con- 
clusion of  the  referee,  that  the  defendants  paid  the  check  by 
receiving  it  as  a  deposit  of  money  from  the  plaintiffs,  and  it  is 
not  material  whether  this  is  to  be  regarded  as  a  conclusion  of 
fact  or  of  law,  or  whether  it  is  stated  under  the  findings  of  fact 
or  conclusions  of  law.  This  finding  .is  corroborated  by  the 
fact  that,  subsequent  to  the  receipt  and  entry  of  this  check,  tlie 
defendants  continued  to  pay  the  checks  of  Davis  and  Akin, 
and  also  to  certify  their  checks,  although  their  account  was  in 
fact  overdrawn.  These  facts  throw  light  upon  the  intention 
of  the  defendants  to  receive  this  check  as  a  deposit,  and  to 
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take  the  risk  of  the  account  being  made  good  by  sabseqiient 
deposits,  or  of  an  indemnity  from  collaterals  which  the  bank 
held,  and  the  evidence  was  competent  for  that  purpose. 

It  is  insisted,  however,  that  the  presumption  of  law  is, 
that  the  defendants  were  justified  in  regarding  the  check  as 
deposited  with  them,  as  plaintiffs'  agents  to  collect,  and  that 
they  are  not  liable  if  they  used  due  diligence ;  and  we  were 
referred  to  the  case  of  JBoydw  Eiain&i'son  (2  Ad.  &  El.,  184)  as 
an  authoritative  decision  to  sustain  this  position,  which,  it  is 
said,  has  never  been  overruled,  and  has  been  approvingly 
cited  in  this  State.  I  have  carefully  examined  that  case,  and 
I  find  it  lacks  a  very  material  element  to  make  it  an  authority 
in  this  case,  and  that  is,  that  the  bank  in  that  case  did  no  act 
and  its  officer  said  nothing  indicating  an  intention  or  assent  to 
receive  the  check  on  deposit.  The  customer  laid  the  check  on 
the  counter  while  the  clerk  was  making  an  entry  in  the  books 
relating  to  other  business  of  the  customer,  saying  "  place  this 
to  my  account,"  and  left  the  bank.  The  clerk  said  nothing, 
and  did  not  see  the  check  until  after  the  customer  had  It  ft 
the  banking  house,  and  did  not  "  debit  the  drawer  with  the 
amount  or  credit  plaintiff  with  it.  or  cancel  the  check." 

The  court  placed  its  decision  u[)on  this  distinction.  Lord 
Denman,  Ch.  J.,  said :  "  I  think  the  statements  in  the  declai*a- 
tion,  that  in  consideration  of  the  check  being  delivered  up  to 
the  defendants,  they  promised  to  i)ay  the  amount  or  to  allow 
the  plaintiff*  credit  for  it,  are  not  proved.  If  they  did  so  pro- 
mise, undoubtedly  they  became  holders  to  his  immediate  use, 
but  I  think  that  what  passed  at  the  time  of  the  presentment 
was,  at  the  very  least,  equivocal.  *  *  :?^  If^  on  delivering 
the  check,  he  had  said  at  once,  '  cash  rae  this  check,'  or  *  give 
me  credit  for  it,'  he  must  have  drawn  from  Reader  a  distinct 
answer ;  but  by  merely  saying  '  place  this  to  my  account,'  he 
leaves  it  upon  the  usual  terms,  and  subject  to  the  contingencies 
to  which  bills  or  checks  so  paid  in  are  liable,  and  if  he  received 
notice  of  dishonor  in  proper  time  it  was  sufficient."  The 
other  judges  placed  their  decision  upon  the  same  ground.  It 
ii>  unnecessary  to  determine  how  we  should  regard  such  a 
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transaction.  It  is  enough  that  the  decision  is  not  an  authority 
for  the  defendants'  position  in  this  case.  That  case  was  cited 
approvingly  in  Ilarl^er  v.  Anderson  (21  Wend.,  376),  upon 
the  point  thal^  when  paper  is  thus  received  for  collection, 
notice  of  dishonor  the  next  day  is  in  time,  and  not  for  the 
position  now  claimed  for  it. 

The  presumption  of  law  invoked  by  the  defendants  cannot 
be  indulged  in  against  the  evidence.  Here  tlie  plaintiffs 
clearly  put  in  the  clieck  as  a  deposit,  and  tlie  defendants  as 
clearly  received  it  as  such,  and  credited  the  plaintiff  with  it. 
The  credit  on  the  deposit  ticket  was  as  significant  an  act, 
evincing  the  consent  of  the  defendants  to  the  payment  of  it, 
as  if  made  upon  the  pass-book  of  the  plaintiffs,  and  entered 
upon  the  books  of  the  bank. 

Financial  business  is  transacted  at  banks  in  large  amounts, 
with  great  rapidity,  but  according  to  definite  and  certain 
rules,  which  are  well  understood  and  acted  upon  by  those 
engaged  in  that  business.  Very  little  is  said,  but  very  much 
is  understood,  and  there  is  an  absence  of  all  formalities  which 
tend  to  embarrass  tlie  lacilitv  of  doin^:  the  business. 

In  'determining  the  legal  effect  of  such  transactions,  we 
must  apply  the  same  rules  applicable  to  all  contracts  and 
business  affairs,  and  effectuate  and  carry  out  the  intention  of 
the  parties,  to  be  gathered  from  their  a^ts  and  declarations, 
and  the  accustomed  and  understood  course  of  the  particular 
business.  Applying  these  rules,  there  can  be  no  doubt  but 
there  was  an  express  demand  on  one  side,  and  consent  on  the 
other,  that  this  check  should  be  placed  to  the  credit  of  the 
plaintiff's  as  a  deposit.  The  legal  effect  of  the  transaction 
was  precisely  the  same  as  though  the  money  had  been  first 
paid  to  the  plaintiffs,  and  then  deposited.  When  a  check  is 
presented  to  a  bank  for  deposit,  drawn  directly  upon  itseli^ 
it  is  the  same  as  though  payment  in  any  other  form  was 
demanded.  It  is  the  right  of  the  bank  to  reject  it,  or  to 
refuse  to  pay  it,  or  to  receive  it  conditionally,  as  in  Pratt  v. 
Fooie  (9  N,  Y.,  463),  but  if  it  accepts  such  a  check  and  pays 
it,  either  by   delivering  the   currency,  or  giving  the  party 
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credit  for  it,  the  transaction  is  closed  between  the  bank  and 
such  party,  provided  the  paper  is  genuine. 

In  the  case  of  a  deposit,  the  bank  becomes  at  once  the 
debtor  of  the  depositor,  and  the  title  of  the  d^osit  passes  to 
the  bank.  The  bank  always  has  the  means  of  knowing  the 
state  of  the  account  of  the  drawer,  and  if  it  elects  to  pay  the 
paper,  it  voluntarily  takes  upon  itself  the  risk  of  securing  it 
out  of  the  drawer's  account  or  otherwise.  If  there  has  ever 
been  any  doubt  upon  this  point,  there  should  be  none  here- 
after. A  different  principle  would  be  applied  to  checks  drawn 
upon  other  banks,  or  paper  left  for  collection.  In  such  cases 
the  presumption  of  agency  might  arise. 

Some  stress  was  laid  upon  the  circumstance  that  the  check 
was  presented  to  the  receiving  instead  of  the  paying  teller, 
but  it  is  not  claimed  but  the  receiving  teller  had  the  authority 
to  receive  deposits,  and  to  determine  what  checks  upon  the 
bank  it  would  receive,  and  the  depositor  is  not  to  be  preju- 
diced by  his  misjudgment,  or  want  of  information  even,  as 
easy  access  to  such  information  was  within  his  reach ;  but 
there  was  no  want  of  full  knowledge  on  the  part  of  both  tel- 
lers that  the  drawer's  account  was  overdrawn  largely  at  the 
time. 

The  officers  of  the  bank  doubtless  believed  that  he  would 
make  his  account  good.  At  all  events,  they  assumed  the 
responsibility,  and  the  bank  is  bound  by  their  action.  (2 
Keyes,  264 ;  23  N.  Y.,  335.)  I  think,  also,  that  the  defend- 
ants are  estopped  from  claiming  that  they  did  not  receive 
the  check  upon  deposit.  They  entered  it  and  acted  with  it 
as  a  deposit.  The  plaintiffs  relied  upon  and  acted  upon  the 
strength  of  the  acts  and  admissions  of  the  defendants.  The 
claim  now  set  up  is  inconsistent  with  the  acts  and  declarations 
of  the  party,  and  the  plaintiffs  have  been  injured  by  being 
deprived  of  the  opportunity  of  retaining  the  check  and 
reclaiming  the  consideration,  or  otherwise  securing  them- 
selves, until  the  drawers  had  failed  and  run  away.  It  is  true, 
that  the  time  in  which  the  plaintiffs  would  have  had  this 
opportunity  was  short,  from   two   to   three   o'clock ;  but  it 
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appears  that  during  that  period  the  drawers  continued  to 
transact  business  and  draw  checks  upon  the  defendants'  bank, 
and  made  deposits  therein  to  a  large  amount,  in  one  item  of 
over  $50,000.  Under  these  circumstances  it  would  be  inequi- 
table and  unjust  to  permit  the  defendants  to  throw  the  respon- 
sibility of  their  own  acts  upon  the  plaintiffs,  and  the  law  has 
established  a  rule  which  forbids  it.  Every  element  of  an 
estoppel  in  pais  exists  in  this  case.  {Dezell  v.  OdeUy  3  Hill, 
215.) 

It  is  urged  that  no  demand  of  this  money  has  been  proved. 
A  demand  in  some  form  is  undoubtedly  necessary  in  an  action 
for  money  had  and  received  against  bankers  and  others  hold- 
ing the  money  in  a  fiduciary  capacity.  {Doionesy.  Phcenix 
Bank,  6  Hill,  297.) 

It  seems  that  the  check  was  handed  by  the  defendants  to 
the  plaintiffs'  messenger  at  about  three  o'clock,  with  a  request 
that  he  would  call  upon  the  drawers  to  make  it  good,  which 
he  did  without  success,  and  then  delivered  it  to  the  plaintiffs, 
one  of  whom  immediately,  and  within  two  minutes  after  three 
o'clock,  took  it  to  the  defendants,  and  claimed  that  they  had 
received  it  as  a  deposit,  and  were  bound  to  credit  the  plain- 
tiffs with  the  amount  upon  their  books,  which  they  refused 
to  do,  and  refused  to  accept  the  check  from  their  hands.  This 
was  substantially  a  demand,  and  so  understood  by  both  par- 
ties. The  plaintiffs  insisted,  in  substance,  that  they  should 
be  paid  the  check  by  having  the  amount  put  to  their  credit 
upon  the  books  of  the  bank.  The  defendants  refused,  and 
evidently  intended  to  refuse,  payment  in  any  form,  claiming 
that  they  were  not  obliged  to  pay.  A  check  or  other  more 
formal  demand  would  have  been  superfluous. 

The  judgment  must  be  aflirmed. 

All  the  judges  concurring,  except  Rapallo,  J.,  absent. 

Judgment  affirmed. 


'42  xjgraphCo.  [June, 


811  c 


t' 


.,..,  Kespondents,   v.  The  United 
,,;»/f  Company,  Ai)pellants. 

,„  ,vwiii»:iniis   terminated  at  S.,  the  one  leading 

.  ,,fin^r  ir-  m  S.  to  R.     Messages  passing  over  the 

^         jv/iij'-i^^.''"  I  r  iransmission  beyond   S.  to  R.,  were 

^y  iiY  tlr  :.  ::•  r  company.     Tlie  plaintiff  at  O.  st^nt  a 

,//Jir -'•-"•-'■  ""•-  •'^*  distance.— i/fW,  that  no  partnership 

**.  !•»  c'l--  '"^  '-'  ^^"^  fr^°^  s"^^  facts.    Each  of  the  com- 

l*!]/^'i.T  X  t  *:?  i'  :.^ f  ot*  a  special  agreement  or  arrangement, 

.   .»..>  ^^     "    :"  '--   nicssai^e,  or  between  each  other,  will  bo 

M  lUi    ^"^   ^-     -  a    ' 

,  .•  .  a-  ^  '--   :    ♦  ^'  •  i^^T  the  at;ts  and  dclliultsof  the  other. 
''   .  -  ,  .  .^^    r^^v-  v.r.iMe  for  the  non-deliver\'"  of,  or  mistake  in 
„ , .,  ._— ;.  LI.  -   •s>.»p.'5i  is  the  natural  and  necessary  consequence 
'    ?,  ''-.--  •'^    '  ir::--*  ^  cvintemplated  by  the  parties,  interpreting 

''      .-- .,     ^:   1.'    .J.'  ::  :iie  circumstances  under  which,  and  the  know- 
ill'  •"*-*" 
..  .^        ..-r-*  >    :  -.1  •:  p;iri>05;e8  for  which,  it  was  made,  and  when  a 

^^.  .    :    -  .>«r   i>  -•■r,  :t»l  by  one  party,  but  is  not  known  to  the  other 

l    w  :  »   .:  .v-i"  ••■  "  J  :lie  mi*ssage  itself,  such  special  purpose  will  not 

>  i"   '    ^      **-'*-*  '^^-   ^  '^^"^  :isc>essment  of  damages  for  the  breach  of  con- 

-,     •    ^  r  -.      Vir    vi;.uiA^^  in  such  a  case  will  be  limited  to  those 

T-.        ^  ""  •:    "-■  -   -T  V.r.iirj-  and  obvious  purpose  of  the  contract 

,.   —  .-   "     ■^.--iT'.  re  the  direction,  and  a  consequent  misdelivery,  is 

'«    i'    -".rvx- .  f  Ko^Kct  and  want  of  care  in  the  operator,  and 

-4t^>    *•    -■  '*^'-  .*  -f  vrxxvf  \i;H^n  the  ct)mpany  of  explaining  the  error  and 

<     »      ^    :  i:    ■  .x^''::rr^v\  wiiVnil  fault. 

'   ^^ --*    ♦  ii>  ''-    '•  :-»:^\  tv^  ilie  .»iH'nitor  at  O.,  by  the  plaintiff,  to  be  tele- 
.  "^    •"         >'     >-  V.'  ^r-i-f  >  a-cvn:  at  R.,  requesting  such  agent  to  telegraph 
*n   ^    '  ■  -  ■  fT  ;V^  o  ndiiiim  of  certain  petroleum  oil  wells  at  R., 
-^  ■-     rz  V  i.::-*-.5.  ai:  1  the  operator  was  informed  by  the  plaintiff, 
•♦,>«-   *>•:  :fcr.>Wir  wa*.  rfcvivoil  promptly  he  should  sell  the  well  at 
*   s  -,■   T»  ^.v  h  bad,  to  the  knowledge  of  the  operator, been  offered 
'^  *"'-    -'  v..u:;r>-  chartre  was  paid  for  transmitting  the  message  the 

<•   .  .V    ;  ^  .-  %v.  :ind  it  was  transmitted  to  S.,  and  there  receivwl  bv  the 
,-^    ,      .<  -     .V,'.*   by  thorn  transmitted  over  their  line  to  R.    By  a  wrong 
rv    vif.  ;;  .-,..1  not  roach  the  plaintiff's  agent  for  some  days  at\erward. 
'^  .    .. .'..,".:  s>  ajTi^nt   had  no  knowledge  of  the  special  purpose  of  the 
*»'  ^jv  .*'        ,   ,0  puxintiff^  rocoiving  no  response,  sold  at  the  offer.     It  after- 
*  . 'x\srx\i   that  the  woll  was  worth,  and  could  have  ])een  sold  at  a 
\ --^Y^      jy  ,7^  ^>^^^  ^j^^^  defendant  was  not  liable  for  this  difference* 
o;  Ar.\  v;,s:r»a5:\>»t  arising  from  an  imder  sale  by  the  plaintiff. 


■^   "V 


*  ^ 


V 


%\?  M^y  i^::.;;  dovidedJime  6th,  1871.) 
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Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  district,  affirming  the 
judgment  of  the  circuit  in  favor  of  the  plaintiff  for  $1,200 
damnijes. 

Action  for  damages  occasioned  by  the  non-delivery,  within 
a  reuvsonable  time,  of  a  dispatch  transmitted  by  the  plaintiff 
over  the  defendant's  telegrapti  lines.  The  defendant  is  a 
corporation  formed  under  the  general  laws  of  this  State 
authorizing  the  incorporation  of  telegraph  companies  (Laws 
of  1848,  chap.  205),  and  at  the  time  of  the  transactions 
involved  in  this  action  had  a  line  in  operation  between  Syra- 
cuse, in  this  State,  and  Rouse ville,  Venango  county,  Penn- 
sylvania. At  the  same  time,  the  United  States  Branch  Tele- 
graph Company,  a  corporation  created  under  the  same  laws, 
was  in  existence  as  a  telegraph  company,  and  had  a  line  in 
operation  between  Ogdeiisburgh  and  Syracuse.  On  the  16th 
of  November,  ISO-i,  the  plaintiffs  delivered  to  the  operating 
agent  of  the  latter  corporation  at  Ogdensburgh  a  dispatch 
addressed  to  Erie  Darling  at  Rouseville,  signed  by  F.  B. 
Baldwin,  in  these  words :  "  Telegraph  me  at  Rochester  what 
tliat  well  is  doing."  And  paid  for  its  transmission  to  its 
destination  at  Rouseville.  The  plaintiffs  proved,  under  objec- 
tion, that  at  the  time  of  handing  the  message  to  the  operator 
at  Ogdensburgh,  they  were  the  owners  of  an  interest  in  an 
oil  well  at  Rouseville,  and  that  Darling  was  their  agent  to 
loc»k  after  lands  to  which  the  message  related,  and  that  they 
liiul  received  by  telegraph,  through  the  same  operator,  an 
offer  of  $3,800  for  the  well,  and  that  they  then  told  the 
oi>erator  that  F.  B.  Baldwin,  one  of  the  plaintiffs,  would  go 
to  Rochester  by  first  train  and  accept  the  offer,  unless  the 
answer  to  tlie  dispatch  showed  the  property  to  be  worth 
more ;  that  they  wanted  to  find  out  if  there  was  anything 
new  in  regard  to  the  property  ;  that  they  wanted  to  get  the 
dispatch  to  Rouseville  so  as  to  get  an  answer  to  F.  B.  B.  at 
Rochester,  to  prevent  his  selling  at  $3,800  if  there  was  any- 
thing new  about  the  property.  One  of  the  plaintiffs  testified 
that  he  told  the  operator  that  he  was  going  to  Rochester  to 
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accept  the  offer  at  once,  unless  he  heard  by  reply  to  this  dis- 
patch that  the  wells  were  worth  more.  Evidence  was  given 
tending  to  prove  that  the  dispatch  was  delivered  from  the 
defendant's  office  at  Rouse\dlle  at  the  residence  of  Darling, 
but  addressed  to  "  E.  R.  Cooley,"  so  that  it  was  not  received 
and  opened  by  Darling,  for  whom  it  was  intended,  until  seve- 
ral days  after  its  transmission.  F.  B.  Baldwin  went  to 
Rochester,  and  not  receiving  a  reply  to  the  dispatch,  after 
waiting  several  days,  accepted  the  offer  of  $3,800,  and  sold 
the  property.  A  few  minutes  after  making  the  sale  he 
received  by  telegraph,  by  the  way  of  Ogdensburgh,  a  dis- 
patch addressed  to  him  at  Ogdensburgh,  from  Darling  at 
Rouseville,  dated  November  25th  :  "  Well  flowing  eighty 
barrels.  New  well  pumping  twenty-five  barrels.  Can  sell 
your  interest  for  five  thousand  dollars.  Telegraph  me  refusal 
for  ten  days.  Have  Perry  transfer  to  me."  Evidence  was 
also  given  tending  to  prove  the  market  value  of  the  property 
at  $6,000. 

The  jiidge  at  circuit,  under  the  objection  and  exception  of 
the  defendant,  ordered  a  verdict  in  favor  of  the  plaintiff  for 
$1,200,  and  the  judgment  upon  the  verdict  having  been 
affirmed  by  the  court  at  General  Term,  the  defendant  has 
appealed  to  this  court. 

Grosve7ior  P.  Lowery^  for  appellants,  on  the  question  of 
agency.  {Scothom  v.  So,  Staffordshire,  8  Exch.,  841 ;  J/w- 
charap  v.  Lancaster,  8  M.  &  W.,  421 ;  Foy  v.  Troy,  24  Barb., 
382  ;  Nescon  v.  Hamilton,  2  Drury  &  Warren,  364  ;  Bank 
of  U,  S.  V.  Davis,  2  Hill,  461 ;  JTargraves  v.  Rothwelly  1 
Kern.,  159,  160.)  Reasonable  exertions  must  be  made  to 
render  the  injury  as  light  as  possible.  {Hamilton  v. 
McPherson,  28  N.  Y.,  72,  76 ;  Milton  v.  Hudson  R.  S.  Co., 
37  N.  Y.,  210,  214 ;  Wilson  v.  Newport  Dock  Co.,  4  H.  & 
C,  232.) 

K  0.  James,  for  the  respondents,  as  to  the  company's  lia- 
bility, where  mistakes  occur,  and  the  message  has  not  been 
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repeated.  {SweaUand  v.  Td.  Co.j  27  Iowa ;  Mcmn  v.  We%t. 
U.  Tel.  Co.,  37  Mo.,  472 ;  Qa^np  v.  West.  U.  Tel  Co.,  1 
Met.,  Ky.,  164 ;  Kedfield  on  Carriers,  §§  556,  557.)  On  the 
question  of  damages.  {Leonard  v.  N.  Y.,  etc.,  Td.  Co.,  41  IS. 
T.,  544 ;  Mesmore  v.  iT.  Y.  Shot  and  Lead  Co.,  40  N.  Y., 
422 ;  Bryant  v.  Am.  Td.  Co.,  1  Daley,  547 ;  Gildersleeve  v. 
U.  S.  Tel.  Co.,  29  Md. ;  Squire  v.  West.  U.  Tel.  Co.,  98 
Maas.,  382 ;  Wmger  v.  U.  S.  Td.  Co.,  55  Penn.,  262 ;  Grif- 
fin V.  CoVoer,  16  IS".  T.,  489 ;  Scott  &  Jarragan  on  Tele- 
graphs, §§  387  to  411.) 

Allen,  J.  Several  questions  of  more  or  less  importance 
are  presented  by  the  appeal  in  this  action,  bringing  up  as  it 
does,  not  only  the  trial  and  the  decisions  and  rulings  therein, 
but  the  decisions  and  judgments  of  the  Supreme  Court  upon 
the  demurrers  to  several  of  the  answers  of  the  defendant ;  but 
in  the  view  we  take  of  the  case,  it  is  necessary  to  consider 
but  one,  as  that  is  decisive  of  the  action,  except  as  it  may 
possibly  be  maintained  for  the  recovery  of  nominal  damages. 
The  defendant  was  held  liable  to  special  damages,  largely  in 
excess  of  any  that  would  ordinarily  be  in  the  contemplation 
of  the  parties,  or  would  ordinarily  and  naturally  result  from  the 
neglect  of  duty  imputed  to  the  defendant,  upon  the  ground  that 
the  Ogdensburgh  company,  or  its  agent  and  operator  at  Ogdens- 
burgh,  was  the  agent  of  the  defendant  in  the  receipt  of  the  mes- 
sage, and  that  the  latter  was  chargeable  with  and  affected  by 
knowledge  and  information  possessed  by  or  communicated  to 
the  supposed  agent,  touching  the  service  to  be  performed,  the 
object  and  purpose  of  the  message,  and  the  consequences  which 
might  result  from  a  non-delivery  of  it.  The  defendant  has  been 
held  liable  as  upon  a  special  contract,  stipulating  the  damages, 
in  case  of  failure  to  perform  the  required  service,  at  the  dif- 
ference between  the  actual  value  of  the  property  contemplated 
to  be  sold  and  the  price  then  offered,  and  as  if  the  defend- 
ant had  expressly  agreed  thatj  upon  a  failure  to  deliver  the 
message  to  the  person  to  whom  it  was  addressed  without 
delay,  the  plaintiffs  might  sell  their  property  at  a  specified 
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price,  without  making  further  eifort  to  ascertain  its  value, 
and  the  defendants  would,  as  the  measure  of  their  liability, 
pay  the  loss  resulting  from  a  sale  at  less  than  the  actual  value, 
and  this  upon  receipt  of  the  comparatively  insignificant  sum 
fixed  and  paid  for  sending  ordinary  messages  ;  that  is,  upon 
payment  of  the  usual  fee  for  the  service,  without  com])cnsa- 
tion  for  the  extraordinary  care  and  diligence  required,  or  the 
risk  and  responsibility  incurred,  and  without  knowledge  or 
thought  by  any  one,  so  far  as  appears,  of  the  possible  extent 
of  such  a  liability.  No  ordinary  agent  and  servant  could 
make  such  a  contract  in  behalf  of  the  company  repre- 
sented or  served  by  him.  It  would  not  be  within  the 
ordinary  scope  of  his  duties,  and  it  would  require  some 
evidence  of  authority  or  usage  of  the  corporation  to  sanc- 
tion and  uphold  such  an  agreement  as  the  agreement  of  the 
comj)any,  and  bind  it.  It  is  not  intended  to  deny  that  a 
corporation  is  bound  by  knowledge  of  and  notice  to  its  agent 
touching  the  duties  of  his  agency,  and  that  notice  to  the  agent, 
wliile  employed  in  the  business  intrusted  to  him,  and  con- 
nected with  or  relating  to  that  business,  is  notice  to  the  prin- 
cipal, and  that  the  principal  will  be  subjected  to  all  the  legi- 
timate consequences  of  such  notice,  as  if  it  had  been  given  to 
him  personally.  Here,  however,  the  principal  has  been  held 
liable  to  damages  other  than  such  as  result  from  mere  notice 
of  the  situation  of  the  parties  and  the  property  which  was  the 
subject  of  the  message.  But  passing  this  question,  there  was 
DO  agency  for  the  defendant,  at  Ogdensburgh,  proved  upon 
the  trial.  The  first  connection  of  the  defendant  with  the 
message  was  at  Syracuse,  and  by  receiving  it  from  the  agents 
of  the  Ogdensburgh  line,  for  transmission  from  Syracuse  to 
Rouseville.  Neither  the  Ogdensburgh  company  nor  the  ope- 
rator of  that  company  at  Ogdensburgh  was  the  agent  of  the 
defendant  for  any  purpose.  It  may  be  conceded,  that  when 
the  defendant  received  the  message  from  the  other  company 
at  Syracuse,  it  assumed  a  duty,  and  came  under  a  liability 
directly  to  the  plaintiff,  and  for  any  omission  or  neglect  of  the 
duty  then  assumed,  the  plaintiffs  could  maintain  an  action. 
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{Leonard  v.  N,  Y,,  etc,  TeL  Co,^  41  X.  Y.,  544;  Sqvire  v. 
W.  U,  T.  Co.,  OS  Mass.,  232.)  There  was  no  evidence  of  any 
business  relation  between  tlie  two  telegraph  com])anie8. 
These  lines  were  co-terminus,  the  one  terniinating  and  the 
other  commencing  at  Syracuse,  and  the  defendant,  as  ro(|uired 
by  law,  received  messages  from  the  Ogdensburgh  company 
which  had  been  received  at  Syracuse  over  the  lines  of  the 
latter  company,  to  be  transmitted  to  places  on  the  defendant's 
line.  No  partnership  or  mutual  agency  can  be  inferred  from 
such  terminal  relations,  and  the  business  transactions  resulting 
therefrom.  The  statute,  under  which  the  two  companies 
became  incorporated,  required  each  to  receive  dispatches  from 
the  other,  on  payment  of  the  usual  charges,  and  to  transmit 
the  same.     (Laws  of  184S,  ch.  205,  §  11 ;  Laws  of  1S55,  ch. 

559.) 

A  compliance  with  this  act,  or  the  rendering  a  service 
wliicli  would  be  a  compliance,  is  not  the  slightest  evidence  of 
any  partnership  or  other  business  relation  between  them.  It 
is  like  the  case  of  several  successive  carriers  of  goods  over  an 
extended  route,  each  as  occasion  requires  receiving  goods  from 
the  otlier  for  carriage.  Each,  in  the  absence  of  evidence  of  a 
special  agreement  or  arrangement,  either  with  the  owner  of 
the  goods,  or  between  each  other,  will  be  liable  for  his  own 
acts,  but  not  for  tlie  acts  and  defaults  of  the  others.  {^Squire 
V,  W.  U.  Tel,  Co,,  snjjra.) 

The  defendant  received  the  message  without  notice  or 
information  of  any  fact  indicating  that  extraordinary  care  or 
speed  in  its  dispatch  or  delivery  was  important  or  expected,  or 
that  extraordinary  or  special  damages  would  result  from  any 
neglect  or  want  of  care  or  accuracy  in  performing  the  service. 
The  message  did  not  import  that  a  sale  of  any  property  or  any 
business  transaction  hinged  upon  the  prompt  delivery  of  it,  or 
upon  any  answer  that  might  be  received. 

|For  all  the  purposes  for  which  the  plaintiffs  desired  the 
information,  the  message  might  as  well  have  been  in  a  cypher 
or  in  an  unknown  tongue.  I  It  indicated  nothing  to  put  the 
defendant  upon  the  alert  or  from  which  it  could  be  inferred 
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that  any  special  or  peculiar  loss  would  ensue  from  a  non- 
delivery of  it.  Whenever  special  or  extraordinary  damages, 
such  as  would  not  naturally  or  ordinarily  follow  a  breach, 
have  been  awarded  for  the  non-performance  of  contracts, 
whether  for  the  sale  or  carriage  of  goods,  or  for  the  delivery 
of  messages  by  telegraph,  it  has  been  for  the  reason  that  the 
contracts  have  been  made  with  reference  to  peculiar  circum- 
stances known  to  both,  and  the  particular  loss  has  been  in  the 
contemplation  of  both,  at  the  time  of  making  the  contract,  as 
a  contingency  that  might  follow  the  non -performance.  In 
other  words,  the  damages  given  by  way  of  indemnity  have 
been  the  natural  and  necessary  consequences  of  the  breach  of 
contract,  in  the  minds  of  the  parties,  interpreting  the  con- 
tract in  the  light  of  the  circumstances  under  which,  and  the 
knowledge  of  the  parties  of  the  purposes  for  which,  it  was 
made,  and  when  a  special  purpose  is  intended  by  one  party, 
but  is  not  known  to  the  other,  such  special  purpose  will  not 
be  taken  into  account  in  the  assessment  of  damages  for  the 
breach.  The  damages  in  such  cases  will  be  limited  to  those 
resulting  from  the  ordinary  and  obvious  purpose  of  the  con- 
tract. {Cory  V.  Thames  Iron  Works,  L.  K.,  3  Q.  B.,  181 ; 
Leonard  v.  If.  JT.  and  B.  Tel,  Co.,  supra;  Messnwre  v.  N, 
Y.  Shot  and  Lead  Co.,  40  N.  Y.,  422 ;  Hadley  v.  BaxendUy 
9  Exch.,  341 ;  Z7.  S.  Tel  Co.  v.  Oildersleve,  29  Maryland, 
232 ;  (xriffen  v.  Colver,  16  N.  T.,  493 ;  Landsherger  v.  Mag. 
Tel.  Co.y  32  Barb.,  530.)  In  Leonard  v.  A.  aiid  B.  Tel.  Co., 
Squire  v.  W.  JJ.  Tel.  Co.  {supra),  and  U.  S.  Tel.  Co.  v.  Wen- 
ger  (65  Penn.  R.,  262),  the  object  of  the  messages  and  the 
purposes  of  the  persons  sending  them  were  clearly  indicated 
by  the  messages  themselves,  and  the  damages  awarded  were 
such  as  necessarily  and  ordinarily  attend  a  failure  of  the  pur- 
pose, and  would  naturally  result  from  the  neglect  of  the  tele- 
graph company  to  perform  its  duty.  Assuming  that  the 
answers  of  the  defendant,  which  had  been  held  bad  upon 
demurrer,  and  upon  which  judgment  had  been  given  for  the 
plaintiff,  were  before  the  court  upon  the  trial  so  as  to  make 
the  statements  evidence  as  admissions,  2k prima  fa^ie  case  of 
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negligence  was  made  against  the  defendant.  The  message 
had  been  delivered  to  the  company  at  Syracuse,  properly 
addressed  and  directed,  and  it  was  delivered  at  the  place  of 
its  destination  from  the  office  of  the  defendant  misdirected 
and  addressed  to  a  different  name,  so  that  it  did  not  reach  the 
pei^son  for  whom  it  was  intended.  This,  unexplained,  would 
have  authorized  a  verdict  for  the  plaintiff. 

While  telegraph  companies  are  not  insurers  and  do  not 
guarantee  the  delivery  of  all  messages  with  entire  accuracy, 
and  against  all  contingencies,  they  do  undertake  for  ordinary 
care  and  vigilance  in  the  performance  of  their  duties,  and  to 
answer  for  the  neglect  and  omission  of  duty  of  their  servants 
and  agents.  The  nature  of  the  business  is  suggestive  of 
many  risks  and  contingencies  to  which  no  other  business  or 
agency  is  subject.  The  electric  current  may  be  interrupted  and 
the  current  broken  without  fault  of  the  corporation,  so  as  to 
obstruct  telegraphic  communication,  and  words  of  different 
signification  may  be  represented  by  characters  so  similar  that 
errors  in  transcribing  may  occur  without  fault  on  the  part 
of  the  person  transcribing  it,  or  technical  terms  may  be  used 
not  easily  expressed  by  telegraphy,  and  in  which  errors  may 
occur  without  fault.  These,  and  risks  of  the  like  character, 
are  upon  the  person  sending  the  message,  unless  he  elects  to 
comply  with  tlie  terms  of  the  company,  and  have  the  dispatch 
repeated,  by  which  certain  risks  are  guarded  against  and 
errors  prevented  or  insured  against.  But  an  error  in  trans- 
cribing the  direction,  and  a  consequent  misdelivery,  are  prima 
facie  evidence  of  neglect  and  want  of  care  in  the  operator 
and  cast  the  burden  upon  the  company  of  explaining  the 
error  and  showing  that  it  occurred  without  fault.  This  is 
upon  the  supposition  that  the  message  is  received  for  trans- 
mission unconditionally.  For  the  purposes  of  this  appeal  it 
is  assumed,  but  not  decided,  that  this  message  was  not  subject 
to  the  terms  and  conditions  ordinarily  attached  to  the  receipt 
of  messages  for  transmision,  but  that  the  defendant  is  subject 
to  all  the  liability  which  legally  results  from  a  receipt  of  a 
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message  and  a  naked  agreement  to  transmit  the  same  to  its 
destination  for  a  reasonable  compensation  paid  therefor. 

If  the  terms  and  conditions,  ordinarlj  imposed,  were  a  part 
of  the  contract,  the  question  would  arise  whether  the  defend- 
ant would  not  be  protected  against  liability  for  the  "  error 
and  delay"  in  the  delivery  of  this  dispatch.  (See  Mac- 
AiidreiD  v.  Electric  Tel.  Co.,  17  C.  B.,  3 ;  JSllis  v.  Am.  TeL 
Co.,  13  Allen,  226.) 

The  dispatch,  not  indicating  any  purpose,  other  than  that 
of  obtaining  such  information  as  an  owner  of  property 
might  desire  to  have  at  all  times,  and  without  reference  to  a 
sale,  or  even  a  stranger  might  ask  for  purposes  entirely  for- 
eign to  the  property  itself,  it  is  very  evident  that,  whatever 
may  have  been  the  special  purpose  of  the  plaintifls,  the 
defendant  had  no  knowledge  or  means  of  knowledge  of  it, 
and  could  not  have  contemplated  either  a  loss  of  a  sale,  or  a 
sale  at  an  under  value,  or  any  other  disposition  of  or  dealing 
with  the  well  or  any  other  property,  as  the  probable  or  possible 
result  of  a  breach  of  its  contract.  The  loss  which  would, 
naturally  and  necessarily,  result  from  the  failure  to  deliver  the 
mes:^age,  would  be  the  money  paid  for  its  transmission,  and  no 
other  damages  can  be  claimed  upon  the  evidence  as  resulting 
from  the  alleged  breach  of  duty  by  the  defendant.  The  plain- 
tiffs have  lost  the  money  paid  the  Ogdensburgh  company,  and 
are  entitled  to  recover  it,  but  the  sale  of  their  property  at  a  loss 
was  not  in  the  contemplation  of  the  parties,  and  the  damages 
resulting  therefrom  were  not  the  natural  and  ordinary  dam- 
ages resulting  from  the  breach  of  duty  by  the  defendants. 

Indeed,  I  doubt  if  under  any  construction  of  the  contract, 
or  in  any  view  of  the  rights  and  obligations  of  the  parties, 
such  damages  could  be  recovered  by  the  plaintiffs,  as  the 
result  of  the  non-delivery  of  the  message.  They  are  quite 
too  remote,  and  depend  upon  too  many  contingencies.  Had 
the  message  been  received,  the  agent  might  or  might  not 
have  answered  it ;  and  what  the  answer  would  have  been  can- 
not certainly  be  known.  The  answer  might  or  might  not  have 
been  received  by  the  plaintiffs  at  Rochester,  and  if  received, 
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it  is  conjectural  what  might  have  been  the  action  of  the  plain- 
tiffs thereon.  Again,  the  sale  without  an  attempt  to  obtain 
farther  information  was  the  voluntary  act  of  the  plaintiffs, 
neither  caused  nor  encouraged  by  the  act  or  default  of  the 
defendant.  The  mere  assertion  to  the  operator  at  Ogdens- 
burgh,  had  he  been  the  agent  of  the  defendant,  that  they 
would  sell  if  no  answer  was  received  to  the  message,  did  not 
relieve  them  of  the  duty  resting  upon  all  persons,  for  whose 
losses  others  may  be  liable  to  respond,  to.  take  all  reasonable 
measures  to  jTvoid  loss  or  to  diminish  the  damages  that  may 
occur.  This  principle  is  applicable  to  all  who  may  claim 
indemnity  from  others  for  losses,  either  upon  express  contract 
or  for  torts.  {Hamilton  v.  McPherson.^  28  N.  Y.,  72 ;  Mil- 
ton V.  Hudson  Ri/vet*  St.  B.  Go.^  37  id.,  210 ;  Wilson  v.  New- 
port Dock  Co.^  4  H.  &  0.,  232.)  The  defendant  offered  evi- 
dence tending  to  prove  that  the  plaintiffs  might,  before  the  sale 
of  the  property,  have  obtained  the  desired  information  which 
it  is  claimed  would  have  prevented  its  consummation  and 
avoided  all  loss,  and  it  should  have  been  received,  as  it  would 
have  constituted  a  perfect  defence. 

It  cannot  be  claimed  that  there  was  any  valid  contract  of 
the  defendant  by  which  the  plaintiffs  were  insured  against  the 
consequence  of  their  own  acts  or  neglect. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  the  judges  concur,  except  Kapallo,  J.,  not  present, 
and  FoLGEB,  J.,  not  voting. 

Judgment  reversed. 


Joshua  Atbins  et  al.,  Appellants,  v.  Jambs  "W.  Elwell,  et 

al.,  Kespondents. 

An  objection  to  the  admission  of  a  copy,  on  the  ground  that  it  was  "  incom- 
petent and  immaterial/*  does  not  raise  the  question  that  the  paper  was 
improperly  admitted,  because  a  copy,  and  not  the  original. 
Hand— Vol.  VI.     95 
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The  protest  of  the  master  of  a  yesael,  made  in  a  port  of  distress,  where  the 
owners  have  presented  to  the  insurers  and  used  such  protest  on  a  claim 
for  insurance,  is  admissible  evidence  in  behalf  of  the  defendants,  in  an 
action  brought  by  such  owners,  employers  of  the  master,  for  fraudulent 
representations  as  to  her  condition,  alleged  to  have  been  made  by  the 
defendants  upon  her  sale  to  the  plamtifiGs.  What  constitutes  fraud  in 
making  a  false  representation  upon  a  sale,  discussed  by  Folgbr,  J. 

(Argued  May  22d ;  decided  June  6th,  1871.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  diBtrict,  affirming  a  judg- 
ment rendered  at  the  circuit,  in  favor  of  defendants. 

This  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  the  plaintiffs  by  the  fraud  of  the 
defendants,  on  the  sale  of  a  ship  to  them.  The  complaint 
averred,  that  the  plaintiffib  were  induced  to  make  such  pur- 
chase by  the  false  and  fraudulent  representations  of  the 
defendants  that  the  vessel  was  sound  and  in  good  order; 
whereas,  at  the  time,  the  ship  was  imsound  and  badly  worm- 
eaten,  as  the  defendants  then  well  knew.  The  answer  fully 
denied  these  averments.  On,  and  prior  to  the  14th  of  March, 
1863,  the  ship  was  owned  by  the  defendants.  El  well  waa  the 
only  owner  whom  the  plaintiffi  saw  before  the  sale.  On  the 
14th  of  March,  one  Kelly,  who  acted  as  broker  between  the 
parties,  signed,  on  their  behalf,  a  contract  of  sale  of  the  ship. 
Afterwards,  bills  of  sale  thereof  were  executed.  The  ship  was 
built  in  1855 ;  in  March,  1862,  she  was  repaired,  opened,  and 
surveyed,  and  certificates  of  her  soundness  given  by  the 
American  and  French  Lloyds.  In  December,  1862,  she  was 
chartered  to  the  government ;  on  her  return,  at  the  expira- 
tion of  the  charter,  she  was  taken  possession  of  by  plaintifib, 
in  March,  1863.  .She  was  sent  by  them  to  San  Francisco, 
but  encountering  bad  weather,  put  in  to  Rio  Janeiro  in  dis- 
tress, where  a  protest  was  made  by  the  master  before  the 
consul.  Thirty-three  months  after  the  purchase,  the  ship  was 
tendered  back,  on  the  ground  that  at  the  time  of  the  sale  slie 
was  worm-eaten  and  unsound,  and  not  as  warranted.     The  ' 

defendant.  El  well,  expressly  denied  making  any  representa- 
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tions  as  to  her  soundness.  One  of  the  plaintiff,  on  the  stand, 
swore  that  the  protest  made  by  the  master  of  the  ship  at 
Kio,  and  which  had  been  used  by  the  plaintiffs  in  obtaining 
insurance  money  from  the  insurers,  had  been  lost ;  that  the 
copy  produced  was  a  correct  one.  The  defendants  thereupon 
offered  the  copy  in  evidence,  as  showing  statements  of  the 
master  as  to  the  soundness  and  condition  of  the  ship.  The 
evidence  was  excepted  to  by  the  plaintiffs,  on  the  ground 
that  it  "  was  immaterial  and  incompetent."  The  other  facts 
sufficiently  appear  in  the  opinion^ 

B.  F.  Tracy ^  for  the  appellants.  A  fraud  may  consist  in 
representing  a  feet  as  within  the  knowledge  of  the  party 
making  the  representation  when  no  such  fact  exists.  (Story 
on  Contract,  §  506 ;  Story  on  Eq.  Juris.,  §§  192, 193 ;  Graig  v. 
Ward,  36  Barb.,  377 ;  affd.,  3  Keyes,  387 ;  Sharp  v.  The  Mayor, 
40  Barb.,  258 ;  Bmnett  v.  Judson^  21 N.  Y.,  238 ;  Oriswold  v. 
HaA)en,  25  K  T.,  595 ;  EWwdl  v.  Chamberlain^  31  N.  T., 
611 ;  Stons  v.  Denny ^  4  Mete.,  151,  161 ;  Cabot  v.  Christie^ 
42  Vt.,  121 ;  1  Amer.  Eep.,  313 ;  Taylor  v.  Ashton,  11 
Mes.  &  W.,  418  ;  Hammatt  v.  Emerson^  27  Maine,  308, 326 ; 
Hazard  v.  Irwin,  18  Pick.,  95  ;  LeatJicr  v.  Simpson,  24  Law 
Times,  N.  S.,  288.)  Concealed  knowledge  of  a  defect  is 
fraud.  {Nicldey  v.  Thomas,  22  Barb.,  654,  citing  18  Johns., 
403 ;  1  East,  318 ;  6  Cow.,  346 ;  7  Wend.,  20 ;  Beach  v. 
Sheldon,  14  Barb.,  72 ;  Brown  v.  Montgomery,  20  N.  Y.,. 
287 ;  Code,  §  169 ;  Craig  v.  Ward,  36  Barb.,  377 ;  3  Keyes, 
387;  Bennett  v.  Judson,  21  N.  Y.,  238;  Lotmsherry  v. 
Purdy,  18  N.  Y.,  515 ;  Colerrum  v.  Playstead,  46  Barb.,  29.) 
A  concealment  is  a  misrepresentation.  {Conyers  v.  Ennis,  6 
Cow.,  116,  note ;  S.  C,  2  Mason,  236.)  The  defendants  are 
responsible  for  the  representations  of  the  broker.  [[Parson's 
Merc.  Law,  152,  and  cases  cited ;  Bennett  v.  Judson,  21  N. 
Y.,  238;  Elvydl  v.  Chamberhmi,  31  K  Y.,  619;  The 
Monte  AUegre,  9  Wheat.,  644 ;  Andrea>9  v.  Kneel/md,  6 
Cow.,  359 ;  Nels(m  v.  Ccyming,  6  Hill,  336,  338 ;  Fem  v. 
Huet,  4  Tenn.  R.,  177;  Ferguson  v.  Hamilton,  35  Barb.,  427, 
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441 ;  Story  on  Agency,  §  184 ;  iY.  li,  Bk,  v.  Ayviar^  3  Hill, 
262  ;  Scmford  v.  Hardy ^  23 "Wend.,  260  ;  Jeffreys.  BigdoWj 
13  Wend.,  518 ;  Bk.  of  N,  S.  v.  Baviea,  2  Hill,  451.) 

K  W.  StoughtoUj  for  the  respondents. 

FoLQER,  J.  This  appeal  is  based  upon  certain  exceptions 
to  the  rulings  of  the  court  below  upon  the  admission  of  evi- 
dence, to  its  refusal  to  charge  the  jury  in  some  particulars  as 
requested,  and  to  portions  of  the  charge  as  delivered. 

The  first  exception  is  to  the  admission  in  evidence  of  the 
protest  made  by  the  master  of  the  ship  at  Rio,  and  which  was 
used  by  the  plaintifis  in  the  establishment  and  collection  of 
their  claim  against  the  insurance  companies  for  the  damage 
suffered  by  her.  One  of  the  plaintiffs,  being  upon  the  stand 
as  a  witness,  testified,  that  though  he  had  made  search  and 
inquiry  for  the  original  protest,  he  could  not  find  it,  and  that 
the  paper  which  he  produced  was  a  correct  copy  of  it.  The 
copy  was  then  offered  in  evidence.  The  first  objection  made 
by  the  plaintiffs  was  "  to  the  reading  of  the  protest,  as  incom- 
petent and  immaterial."  It  is  now  sought  to  sustain  this 
objection  on  the  ground  that  the  paper  read  was  a  copy  and  not 
the  original.  Such  does  not  appear  to  have  been  the  explicit 
objection  at  the  circuit.  We  think  that  idea  was  not  conveyed 
to  the  mind  of  the  court;  for,  although  in  strictness  the 
epithet  of  incompetent  applied  to  a  witness  indicates  some 
legal  defect  in  him,  rather  than  in  the  matter  which  he  is 
called  to  utter,  and  so  to  a  paper,  it  may  indicate  that  of  itself 
it  was  objectionable,  in  its  form  or  mode  of  authentication, 
rather  than  for  what  it  contained,  yet  the  common  and  dif- 
ferent use  of  the  phrase  has  worn  off  the  sharpness  of  this 
meaning.  And  to  make  the  alleged  defect  in  the  paper  itself 
available  on  review,  the  attention  of  the  court  and  of  the 
opponents  should  have  been  drawn  with  more  exactness  to 
the  specific  ground  of  objection  now  taken.  Had  this  point, 
that  this  was  but  a  copy,  been  plainly  presented,  it  might 
have  been,  if  indeed  it  was  not,  avoided,  by  preliminary  proof 
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of  loss  or  destruction  of  the  original.  By  the  objection  that 
the  reading  of  the  protest  was  incompetent,  was  doubtless 
understood,  that  though,  as  a  general  rule,  the  declarations 
of  a  party  made  out  of  court  may  be  proven  against  him, 
still  a  "  protest "  was  not  such  a  declaration  as  came 
within  that  rule.  But  it  was  a  proper  mode  of  showing 
a  declaration  of  the  plaintiffs.  It  was  a  solemn  instrument, 
made  by  their  agent,  for  their  benefit,  in  the  course  of  his 
duty.  It  was  used  by  them  in  a  matter  of  importance  to 
them  and  to  others.  It  was  used  by  them  upon  a  question 
which  was  at  issue  in  the  action  then  upon  trial,  to  wit,  the 
condition  of  a  vessel  at  a  time  at  which  they  in  this  action 
allege  that  she  was  unsound.  How  much  weight  should  be 
given  to  it,  is  not  the  point  here.  Whatever  weight  it  had, 
the  defendants  were  entitled  to,  as  its  statements,  adopted  by 
the  plaintiffs  and  used  by  them  for  their  benefit  in  one 
instance,  could  not  be  repudiated  by  them  in  another.  So  it 
spoke  of  matters  material  to  the  pending  issue,  and  it  fur- 
nished a  proper  mode  of  establishing  those  matters  against  the 
plaintiffs.  (1  Phil,  on  Ev.,  449,  chap.  8,  §  10,  and  cases  there 
cited,  especially  Br*ickell  v.  IluUe^  Y  Ad.  &  Ellis,  454.)  And 
the  case  last  named  is  a  suflicient  authority  against  the  second 
objection  of  the  plaintiffs  to  it,  that  the  mate  of  the  vessel 
who  had  also  signed  the  protest  was  alive ;  for  in  BricJcell  v. 
Hulse,  the  pei*son  who  had  made  the  aflidavit  which  was  put 
in  evidence  was  not  only  alive,  but  was  present  in  court.  The 
plaintiffs  cite  to  us  certain  cases.  (2  Hill,  538  ;  9  Mass.,  216 ; 
1  Moore  and  Kobinson,  523,  and  Hardres's  Kep.,  472.)  The 
distinction  between  them  and  the  authorities  relied  on  in 
Phillips  on  Evidence,  is  that  in  the  last  the  party,  against 
whom  the  affidavit  or  other  document  was  sought  to  be  used, 
had  adopted  its  statements  and  made  them  his  own,  had  used 
it  for  his  advantage  after  he  had  seen  it  and  known  what  it 
declared,  while  in  the  first  they  were  statements  of  others  not 
reasserted  and  adopted  as  true,  or  those  of  a  witness  called  to 
the  stand  indeed  by  the  party,  but  without  his  control  or 
knowledge  of  what  the  witness  would  alter  in  testimony,  or 
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were  depositions  taken  out  of  court,  subject  to  the  same  uncer- 
tainty of  what  the  witness  would  say,  and  not  used  by  the 
party  for  his  benefit  after  what  had  been  said  was  known  to 
him. 

The  evidence  admitted  from  the  witness  Kelly,  as  to  the 
sources  of  the  statement  made  by  him,  was  not  irrelevant.  It 
was  not  received  to  show  that  the  statement  was  not  false,  but 
to  show  that,  even  if  false,  being  obtained  from  sources  which 
might  well  be  deemed  authentic,  the  broker  might  well  have 
used  it  without  fraudulent  intent,  and  also  to  show  that,  being 
derived  from  other  sources  than  the  defendants  themselves, 
though  conceding  it  was  false,  no  fraudulent  intent  in  its 
use  by  the  broker  was  necessarily  to  be  imputed  to  them.  In 
this  view  it  was  proper.  The  witness  Proal  was  called  by 
the  defendants  to  testify  as  to  an  examination  of  the  vessel 
made  by  him,  and  produced  a  memorandum  book  kept  by 
him,  and  after  saying  that  he  had  no  memory  and  could  not 
speak  of  the  matter  apart  from  the-  book,  he  was  asked 
whether  he  had  "  any  impression  from  recollection  on  that 
subject  ? "  To  this  the  plaintifis  objected  without  then  stating 
any  ground  of  objection.  The  ground  now  taken  is,  that 
having  once  said  that  he  had  no  memory,  it  was  error  to  call 
for  and  allow  him  to  state  an  impression  from  recollection. 
To  sustain  this  objection,  would  be  to  hold  that  a  party  was 
precluded  by  the  first  answer  given  by  his  witness,  and  that 
he  could  not,  by  bringing  circumstances  to  his  mind,  refresh 
his  recollection  so  that  he  could  afterward  make  a  variant 
statement.  Diverse  statements,  made  by  a  witness  in  the  same 
examination,  are  matter  of  comment  to  a  jury  as  to  the  relia- 
bility of  a  witness,  but  there  is  not  error  in  allowing  a  ques- 
tion put  by  the  party  calling  him,  predicated  upon  a  supposi- 
tion that  he  may  answer  difierently  from  what  he  has 
heretofore  testified  to  the  questions  of  the  same  party,  on  the 
same  trial. 

The  plaintiffs  requested  the  court  to  chai^  the  jury  "that 
if  the  defendants,  or  any  of  them,  knew  that  this  ship  was 
wormed,  and  that  fact  was  concealed  from  the  plaintiffs^  and 
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it  proves  that  she  was  wormed,  the  defendants  committed  a 
fraud  for  which  they  are  liable." 

It  is  sufficient  to  say  of  this  request,  that  a  question  of 
fraudulent  concealment  was  not  in  the  case.  The  complaint 
was  upon  affirmative  false  representations  fraudulently  made. 
The  trial  was  upon  that  issue,  and  though  evidence  may  have 
been  given  which  would  bear  upon  a  question  of  concealment 
without  representations,  we  think  that  the  court  could  pro- 
perly refase  to  give  the  case  to  the  jury  upon  the  issue  pre- 
sented by  the  request  to  charge.  Upon  a  request  of  the 
plaintiffs  to  charge,  and  upon  exceptions  to  portions  of  the 
charge,  a  point  is  made  that  there  was  substantially  taken 
from  the  consideration  of  the  jury  any  representations  made 
to  the  plaintiffs  by  the  broker  of  the  defendants.  Giving  to 
this  point  all  the  force  and  scope  which  can  be  asked  for  it,  it 
does  not  appear  that  there  was  any  error.  The  broker  and 
the  plaintiffs  had  met,  and  he  had  made  his  representations 
before  the  meeting  of  the  plaintiffs  and  defendants.  But  if 
it  be  conceded  that  the  broker  made  statements  which  were 
intentionally  false  and  fraudulent,  there  is  lacking  another 
element  to  make  them  available  to  the  plaintiffs,  and  a  fitting 
subject  for  the  consideration  of  the  jury.  It  must  be  found, 
to  sustain  a  verdict,  that  the  plaintiff,  in  making  the  pur- 
chase of  the  ship,  relied  upon  them. 

But  that  reliance  they  expressly  negative  in  their  testimony. 
One  of  the  plaintiffs  testifies  that  he  told  Elwell,  one  of  the 
defendants,  that  they  bought  her  entirely  on  his  representa- 
tions. We  must  assume  that  he  said  to  the  defendant  what 
was  the  truth,  and  that  they  did  rely  entirely  upon  his  repre- 
sentation. The  other  plaintiff  testified,  that  they  said  to 
Elwell,  "  we  are  relying  on  your  honor  with  regard  to  this 
ship,  in  a  great  measure ;  if  you  say  she  is  right  in  every  way, 
and  thoroughly  sound,  we  will  take  the  ship  at  $42,500;  and 
we  took  her."  Thus  from  their  own  mouth,  it  appears  that 
they  did  not  rely  upon  the  broker's  statements.  It  would 
have  been  nugatory,  to  have  given  to  the  jury  the  considera- 
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tion  of  matter  which  lacked  this  very  important  essential  of 
making  out  a  case  for  the  plaintiffs. 

The  plaintiffs  requested  the  court  to  charge,  "  that  if  the 
jury  believed  that  it  was  represented  by  these  defendants, 
that  the  ship  had  been  opened,  examined,  and  found  sound, 
in  January,  1863,  and  the  plaintiffs  relied  upon  it,  and  were 
deceived  by  it,  and  that  if  they  further  believe  that  the  rep- 
resentations were  false,  the  defendants  were  liable."  The 
court  refused  so  to  charge,  further  than  it  had  already 
charged. 

There  was  no  error  in  the  refusal.  It  will  be  observed 
that  the  request  did  not  state  a  proposition  which,  if  granted 
and  adopted,  would  warrant  the  jury  in  finding  for  the  plain- 
tiffs. It  called  upon  the  court  to  leave  it  to  the  jury  to  find 
the  making  of  the  representations,  *that  the  plaintiffs  relied 
upon  and  were  deceived  by  them,  and  that  they  were  false, 
and  from  these  findings  to  find  liability.  But  in  these  find- 
ings there  would  not  be  culpability  established  against  the 
defendants.  If  the  jury  should  not  also  find  that  the  repre- 
sentations were  fraudulent,  that  is,  that  the  defendants  knew 
when  they  made  them  that  they  were  false,  or  that  thejr 
assumed  and  expressly  professed  knowledge  that  they  were 
true,  there  would  still  be  lacking  one  fact  in  the  series  neces- 
sary to  charge  them.  *It  is  true,  that  the  jury  might,  if  they 
should  have  found  the  facts  indicated  in  the  request,  have 
inferred  from  them,  and  so  have  found,  guilty  and  fraudulent 
knowledge.  But  it  was  in  the  province  of  the  jury  so  to 
find,  while  the  request  assumed  it  as  an  inference  the  court, 
as  a  matter  of  law,  would  make.  The  court  had  already 
charged  the  jury,  that  if  representations  of  soundness  were 
made,  which  the  defendants  knew  werefahe^  or  hnew^  or  had 
heen  infornhed  of  foots  or  circumstances  which  would  have 
led  a  man  of  common  sense  and  prudence  to  hdieve  or  think 
that  the  ship  was  or  m,ight  he  wormed^  etc.  The  reqv^est 
should  home  embodied  this  element  of  knowledge  of  the  falsity 
of  the  representations^  or  information  of  facts  and  drcumr 
stances  which  would  put  upon  inquiry.    {Bammatlv.  Emer- 
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son,  27  Maine,  308 ;  Marsh  v.  FalicTy  40  N.  Y.,  562,  and 
note.) 

The  plain tiflfe  requested  the  court  to  charge  "  that  if  the 
defendaats  or  any  of  them,  or  their  agent,  made  representa- 
tions that  the  vessel  was  sound,  in  s^cch  manner  as  to  import 
hiowledge  in  him  or  them  of  the  fact  that  she  was  sound, 
and  made  tliem  with  the  intent  that  the  plaintiff  should  rely 
on  them,  and  the  plaintiffs  did  rely  on  them,  and  they  turn 
out  to  be  false,  the  plaintiffs  are  entitled  to  recover."  But  for 
one  phrase  in  this  request  it  might  have  been  sustained. 
That  phi'ase  is,  "  or  their  agent."  We  have  ah*eady  shown, 
that  a  vcrdiet  for  the  plaintiffs,  based  upon  the  representations 
of  Kelly,  the  broker,  would  not  have  been  well  founded; 
for  the  reason  that  the  plaintiffs  did  not  rely  upon  them  in 
making  the  purchase.  But  the  court,  if  it  had  acceded  to  the 
request  of  the  plaintiffs,  would  have  instructed  the  jury  that 
they  might  have  found  a  verdict  upon  those  representations, 
if  they  were  made  in  a  manner  to  import  knowledge.  The 
court  was  not  bound  to  do  this,  nor  was  it  compelled  to  sepa- 
rate the  proper  parts  of  the  request  from  those  not  proper. 
Hence  there  was  no  error  in  the  refusal  to  charge  as 
requested  in  this  proposition  as  a  whole. 

We  have  not  been  able  to  find  that  in  the  points  suggested 
in  the  argument  and  brief  of  the  appellant,  there  was  any 
error  on  the  trial,  or  in  the  charge  to  the  jury,  or  in  the 
refusals  to  charge. 

The  judgment  of  the  court  below  must  therefore  be  affirmed, 
with  costs  to  the  respondents. 

Judgment  affirmed. 
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119  364      The  Farmers'  and  Citizens'  National  Bank,  Respondent,  v. 
iS  6^  Alfred  Noxon  and  Roscius  E.  Kennedy,  impleaded  with 

Daniel  K.  Colborn,  Appellants. 

Proof  of  a  diversion  of  commercial  paper  from  the  purpose  for  which  it  was 
delivered  by  the  maker,  casts  upon  the  holder  the  burden  of  showing  that 
he  is,  or  has  succeeded  to  the  rights  of,  a  b&nafide  holder. 

A  note  made  by  K  for  $5,000,  indorsed  by  K.,  was  delivered  to  C.  to  be 
discounted  for  the  benefit  of  N.  0.  kept  an  account  with  the  plaintiff's 
bank,  in  the  name  of  "  C,  agent,"  and  was  known  to  the  plaintiff  to  be  in 
embarrassed  circumstances ;  but  was  also  known  to  be  doing  business  as 
a  broker,  under  the  same  name,  and  had  been  in  the  habit  of  procuring 
the  plaintiff  to  discount  notes,  as  large  in  amount  as  K.*s  note,  made  and 
indorsed  by  others,  and  which  were  paid.  He  delivered  N.*s  note  to  the 
plaintiff,  with  other  collaterals,  as  security  for  what  he  then  owed,  or 
might  thereafter  owe,  and  was  permitted  to  overdraw  his  account  some 
98,000.  Afterwards  the  plaintiff  discounted  for  C.  his  own  note  for  $18,000, 
taking  N.'s  note,  with  others,  as  security,  and  credited  the  proceeds  on 
G.'s  account  0.  then  drew  out  over  $9,000,  which  left  a  balance  to  his 
credit,  after  satisfying  his  over  draft. 

Heidy  in  an  action  by  the  plaintiff  upon  N.'s  note,  that  the  circumstances 
under  which  it  was  received  did  not  show  that  it  was  not  taken  in  good 
fiEiith ;  that  the  plaintiff  became  a  bona  fide  holder  of  it  as  security  for  G.'s 
overdraft,  and  was  a  bona  fide  holder  of  the  note,  as  security  for  the 
payment  of  C.*8  own  note. 

(Submitted  June  12th;  decided  June  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  district,  affirming  (as  modified)  a  judg- 
ment in  favor  of  the  plaintiff,  entered  upon  the  report  of 
Nathan  B.  Morse,  Esq.,  referee. 

This  action  is  upon  a  promissory  note  for  $6,000,  dated 
October  22d,  1866,  payable  three  months 'from  date,  made  by 
the  defendant  Noxon,  and  indoraed  by  the  defendants  Ken 
nedy  and  Colborn,  the  indorsement  of  the  latter  being  "D, 
K.  Colborn,  Agent." 

The  following  facts  were  found  by  the  referee :  Noxon  and 
Colborn,  for  a  number  of  years  before  the  date  of  this  note, 
had  transactions  together,  mainly  in  borrowing  money  from 
banks  and  others,  among  them  the  plaintiff's  bank.     Colborn, 


1871.]    Farmbbs'  and  Citizens'  Nat.  Bank  v.  Noxon.       768 


Statement  of  case. 


for  a  considerable  time  before  the  date  of  the  note  and  until 
the  commencement  of  this  action^  kept  an  account  in  the  plain- 
tiff's bank,  and  had,  before  that  date,  procured  the  plaintiff 
to  discount  paper  belonging  to,  and  placed  in  his  hands  for 
that  purpose  by,  Noxon,  some  of  which  was  indorsed  by  Ken- 
nedy for  Noxon's  accommodation.  October  22d,  Noxon 
made  four  notes,  payable  to  Kennedy  and  indorsed  by  him, 
for  the  purpose  of  meeting  other  notes  of  Noxon  to  come  due ; 
and  in  which  four  notes  the  time  of  payment  was  left  blank, 
so  that  the  longest  time  that  could  be  obtained  from  the 
banks,  in  negotiating  them,  might  be  filled  in.  These  notes 
were  then  (Jelivered  to  one  Smith,  for  the  purpose  of  liaving 
him  or  Colborn,  or  both,  negotiate  them  and  apply  the  pro- 
ceeds to  the  object  above  eiqpressed.  Among  them  was  the 
note  in  suit. 

Colborn  filled  in  a  time  of  payment,  and  deposited  with  the 
plaintiff  the  note  in  suit,  with  other  commercial  paper,  as 
collateral  security  for  such  money  as  he  owed,  or  as  might 
become  due  from  him  to  the  plaintiff,  and  was  permitted  to 
and  did,  on  the  credit  of  those  securities,  overdraw  his  bank 
account  more  than  $8,000.  On  the  22d  of  November  a  loan 
of  $18,000  was  made  by  the  plaintiff  to  Colborn,  on  his  own 
note,  secured  by  certain  paper  enumerated  on  the  face  thereof, 
among  which  was  the  note  in  suit.  A  sufiEicient  amount  of 
this  loan  was  applied  to  the  discharge  of  Colbom's  previous 
overdrafts,  and  the  remainder  was  received  by  him. 

Within  two  or  three  weeks  after  the  22d  of  October,  Noxon 
had  notice  that  some  of  the  four  notes  made  by  him  had  been 
discounted  at  the  plaintiff's  bank,  and  the  proceeds  had  not 
been  used  for  the  purpose  for  which  they  were  delivered  by 
him,  and  was  then  promised  by  Colborn  that  such  of  them 
as  had  not  then  been  discounted  should  be  returned  to  him, 
Noxon ;  but  he  gave  no  notice  to  the  plaintiff  of  any  of  the 
tacts.  The  plaintiff  never  had  notice  of  the  purpose  for  which 
the  note  in  suit  had  been  made  or  indorsed. 

It  appeared  from  the  evidence  that  Colborn  was,  during  all 
this  time,  in  embarrassed  circumstances,  to  the  knowledge  of 
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the  plaintiif ;  that  he  did  business  as  a  broker,  and  kept  his 
account  with  the  plaintiff  in  the  name  of  "D.  K.  Colborn, 
Agent." 

The  referee  found  the  amount  due  upon  the  $18,000  note 
(all  the  collaterals  thereto  except  the  note  in  suit  having  been 
paid  and  applied  thereon),  to  be  $4,946.42,  for  which  sum  the 
plaintiff  had  judgment. 

The  General  Term  corrected  an  error  of  the  referee  in 
stating  the  amount,  reducing  it  $521.25,  and  affirmed  the 
judgment  as  corrected. 

George  C.  Blanke^  for  the  appellant,  cited  Edwards  on  Bills, 
319;  Wardell  v.  Howell  (9  Wend.,  170);  Prentiss  v.  Graves 
(33  Barb.,  621) ;  Brown  v.  Taher  (5  Wend.,  566) ;  Bank  of 
Rochester  v.  Bowen  (7  Wend.,  158) ;  Ang.  &  Ames  on  Corp., 
§§  305-306) ;  President,  etc,,  v.  Coi^in  (37  K  Y.,  320) ; 
Noonra^  v.  Cordell  (43  Barb.,  449) ;  Tyler  v.  Gardiner  (35 
N.  T.,  574) ;  Stalker  v.  McDonald  (6  Hill,  93) ;  McBrule  v. 
Tarbor's  Bank  (26  N.  Y.,  450) ;  Cardwdl  v.  Hicks  (37  Barb., 
458). 

Ainasa  J.  Parker,  for  the  respondent,  cited  Story  on  Prom. 
Notes,  §  195 ;  Ohitty  on  Bills,  8th  ed.,  p.  85 ;  Warren  v.  Lynch 
(5  John.,  239) ;  Bay  v.  Coddington  (5  John.  Ch.,  54) ;  Bank 
ofSalina  v.  Babcock  (21  Wend.,  499) ;  Bank  of  Sandusky  v. 
ScoviUe{24:  id.,  115) ;  Williams  v.  Smith  (2  Hill,  301) ;  Seneca 
County  Bank  v.  JVess  (5  Den.,  330) ;  Hunt  v.  I^tsh  (4  Barb., 
324) ;  Montross  v.  Olark  (2  Sandf ,  115) ;  White  v.  Spring- 
field  Bank  (3  id.,  222);  Young  v.  Lee  (18  Barb.,  192); 
affirmed,  2  Kern.,  551 ;  Stettheimer  v.  Meyer  (33  Barb.,  215) ; 
Brown  v.  Burrell  (31  N.  Y.,  113) ;  Magee  v.  Badger  (34  N. 
Y.,  248) ;  Pratt  v.  Cowan  (37  N.  Y.,  44);  Swift  v.  Tyson  (16 
Peters,  15) ;  MoKawk  Bank  v.  Coney  (1  Hill,  509) ;  Burns  v. 
Rowland  (40  Barb.,  374) ;  Smith  v.  Murdock  (1  Abb.  N.  S., 
374) ;  Bromley  v.  Walker  (51  Barb.,  207) ;  Davis  v.  McCready 
(17  N.  Y.,  230)  ;  Steinhart  v.  Boker  (34  Barb.,  443) ;  Marine 
Bank  v.  Clements  (31  N.  Y.,  33) ;  TiUon  v.  Nelson  (27  Barb., 
Q01)\^  Belmont  v.  Hage  (35  N.  Y.,  65). 
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Gi^ovER,  J.  Tlie  defendants  proved  that  the  note  in  suit 
had  been  diverted  from  the  purpose  for  which  it  had  been 
delivered  to  Smith  by  the  maker  as  his  agent.  This  cast 
upon  the  plaintiff  the  onus  of  showing  that  it  was  a  honafide 
holder,  or  had  succeeded  to  the  rights  of  such*  a  holder. 
(Edwards  on  Bills,  319;  Wendell  v.  Howell,^  Wend.,  170.) 
The  facts  found  by  the  referee  show  that  the  plaintiff  was 
such  holder.  The  counsel  for  the  appellant  insists  that  the 
plaintiff's  president  received  the  note  under  circumstances  of 
suspicion  sufficient  to  put  him  upon  inquiry,  and  that  such 
inquiry  would  have  led  to  a  discovery  of  the  diversion. 
There  is  no  exception  in  the  case  raising  this  question,  but 
if  there  was  it  would  not  be  available  to  the  defendant.  The 
only  circumstances  relied  upon  in  support  of  the  position  are 
that  Colbom,  from  whom  the  plaintiff  received  the  note, 
kept  his  accounts  with  it  as  agent,  and  that  the  president  of 
the  plaintiff  knew  that  he  was  embarrassed  in  his  circum- 
stances. But  it  was  also  proved  that  he  was  doing  business 
as  a  broker  in  New  York,  and  was  in  the  habit  of  procuring 
notes  made  and  indorsed  by  others  to  be  discounted  by  the 
plaintiff,  of  an  amount  as  large  as  the  one  in  question,  which 
had  been  paid.  Under  these  facts  there  was  nothing  to  excite 
suspicion  as  to  his  ownership  of  the  note,  much  less  to  induce 
a  belief  that  the  plaintiff  did  not  take  it  in  good  faith.  (See 
Magee  v.  Badger^  34  N.  Y.,  24Y.)  The  exceptions  to  the 
findings  of  fact  by  the  referee  raise  in  this  court  the  question 
only,  whether  there  was  any  evidence  in  support  of  the  find- 
ing. In  the  Supreme  Court  the  question  upon  such  an  excep- 
tion is,  whetlier  the  finding  is  against  the  weight  of  evidence, 
but  the  latter  question  cannot  be  considered  here.  The  find- 
ing by  the  referee  that  the  note  was  delivered  to  the  plaintiff 
by  Colbom,  with  other  collaterals,  as  security  for  what  Col- 
bom owed  the  plaintiff,  or  might  become  indebted  to  it,  was 
sustained  by  the  testimony  of  Colbom,  and  the  account  of  the 
plaintiff  with  him  shows  that,  after  such  delivery,  Colbom 
was  permitted  to  overdraw  his  account  to  an  extent  that, 
on   the    22d   of   November,  the    account   was  overdrawn 
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upward  of  $8,000.  The  plaintiff  was  a  bona  fide  holder  of 
the  note,  as  security  for  this  amount.  It  is  further  found, 
that  upon  the  22d  of  November,  1866,  the  plaintiff  'dis- 
counted for  Oolbom  his  note  for  $18,000,  and  received  from 
him  this  note,  together  with  other  notes,  as  security  for  the 
payment  of  the  note,  and  credited  the  proceeds  in  Oolbom 's 
account ;  that  he  then  drew  upward  of  $9,000  from  the  plain- 
tiff, leaving  a  balance  to  his  credit  after  satisfying  the 
amount  due  the  plaintiff  upon  the  overdraft.  The  plaintiff 
was  a  bona  fide  holder  of  the  note,  as  security  for  the  payment 
of  the  $18,000  note,  and  had  the  right  as  such  to  enforce  pay- 
ment, so  far  as  necessary  to  satisfy  such  note.  It  is  clear  that 
this  right  is  not  affected  by  the  application  of  a  portion  of 
the  proceeds  to  the  payment  of  the  debt  due  the  plaintiff 
from  Colborn.  The  General  Term  corrected  the  error  of  the 
referee  in  stating  the  account  of  the  amount  received  by  the 
plaintiff  from  the  collaterals  other  than  the  note  in  suit,  so  as 
to  give  the  defendant  the  benefit  of  all  such  payments. 
None  of  the  exceptions  to  the  rulings  of  the  referee  as  to  the 
competency  of  evidence  were  well  taken,  except  such  as  were 
obviated  by  the  subsequent  withdrawal  by  the  plaintiff  of  the 
objections  made,  and  giving  the  defendant  an  opportunity  to 
introduce  the  testimony.  The  judgment  appealed  from  must 
be  affirmed. 
All  concur. 


Judgment  affirmed. 
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William    S.    Eollot,    Bespondent,    v,    Sabah    J.  Obobb, 

Appellant. 

Under  tbe  statute  authorizing  '^  mechanics*  liens  "  in  the  counties  of  Kings 
and  Queens  (Laws  1863,  chap.  478,  p.  947),  a  lien  cannot  be  acquired  for 
work  done  or  material  furnished  under  a  contract  with  an  equitable 
owner,  as  against  one  holding  the  legal  title,  unless  the  building  is  con- 
structed by  permission  of  the  latter. 
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But,  if  the  equitable  owner  permits  the  building  to  be  erected,  and,  before 
lien  filed,  by  the  performance  of  a  contract  of  purchase  becomes  the 
legal  owner,  the  conveyance  will  be  held  to  relate  to  the  time  when  the 
contract  of  purchase  was  made,  and  such  owner  to  be  within  the  statute. 

The  lien  given  by  the  statute  is,  in  general,  a  personal  right  given  to  the 
mechanic,  matericd  man  and  laborer,  for  his  own  personal  protection, 
and  an  assignee  of  his  claim  is  not  authorized  to  file  a  lien,  unless  such 
assignment  is  for  the  benefit  of  the  assignor,  to  be  held  as  by  his  agent, 
so  that  the  lien  may  be  preserved. 

(Submitted  June  9th;  decided  June  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  second  district,  affirming  a  judgment  in  favor  of  the 
plaintiff,  entered  upon  the  report  of  William  J.  Cogswell, 
referee. 

The  action  is  brought  to  foreclose  a  mechanic's  lien  on 
premises  in  Brooklyn. 

November  10th,  1867,  Thomas  S.  Goodwin  made  a  con- 
tract with  Edward  Pick  to  build  a  house  on  the  premises 
for  him.  At  that  time  Charles  C.  Betts  was  the  legal 
owner  of  the  land.  Pick  did  work  and  furnished  mate- 
rials to  the  amount  of  $800,  and  then  assigned  the  contract 
and  the  moneys  due  him  thereunder  to  the  plaintiff.  The 
assignment  was  made  January  8th,  1868.  After  the  assign- 
ment, KoUin  went  on  and  did  work  and  furnished  materials 
to  the  amount  of  $400,  between  the  date  of  assignment  and 
the  date  of  filing  lien.  On  the  13th  of  January,  1868,  Betts 
conveyed  the  property  to  the  defendant  by  deed  dated  Sep- 
tember 14th,  1867,  but  not  acknowledged  or  delivered  until 
January  13th,  1868. 

The  plaintiff  filed  his  lien  for  the  amount  of  all  the  work 
done  and  materials  furnished,  both  by  Pick,  the  original  con- 
tractor,  before  assignment,  and  by  himself,  as  assignee  of  the 
contract,  after  assignment  of  the  contract  to  him.  On  the 
16th  of  April,  the  defendant  conveyed  the  property  to  Wil- 
liam H.  Kushmore,  who  now  holds  the  fee. 

The  whole  amount  of  the  work  done  by  the  plaintiff  and 
materials  furnished  by  him,  after  the  contract  was  assigned  to 
him,  was  $400.     The  lien  is  filed  against  Sarah  Cross,  the 
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defendant,  who  owned  the  fee  from  January  13th,  1868,  to 
April  16th,  1868,  and  not  against  Betts,  who  owned  the  fee 
when  the  contract  was  mada 

The  judgment  is  given  for  the  plaintiif  for  the  whole 
amount  of  his  claim,  $1,200,  and  interest  and  costs,  including 
the  work  and  materials  done  and  furnished  by  Pick,  the 
original  contractor,  before  he  assigned  the  contract  to  the 
plaintiff.  Goodwin  and  Pick  acted  on  the  assumption  that 
the  defendant  owned  or  had  an  interest  in  the  premises. 

The  work  was  done  with  the  knowledge  and  consent  of  the 
defendant,  although  she  did  not  authorize  Goodwin  to  make 
any  contract  for  her,  and  did  not  intend  to  become  personally 
responsible. 

Crooke^  Bergen  and  Cleinentj  for  the  appellant. 

J,  Z.  Overfidd^  for  the  respondent. 

Andrews,  J.  It  is  found  by  the  referee,  that  the  land  upon 
which  the  lien  is  claimed  was  not  conveyed  to  the  defendant 
imtil  January  13th,  1858. 

But  it  is  a  just  inference  from  the  findings,  in  connection 
with  the  evidence,  that  when  the  contract  was  made  between 
Goodwin  and  Pick,  on  the  10th  of  November,  1867,  she  held 
the  land  under  a  contract  of  purchase  from  Betts.  His  deed 
to  her,  although  it  was  not  acknowledged  until  the  13th  of 
January,  1868,  was  dated  the  September  previous. 

The  witness,  Goodwin,  testifies  that  Mrs.  Cross  purchased 
the  lot,  and  that  a  house  was  to  be  built  upon  it  for  him  and 
his  family,  and  that  she  was  to  advance  money  to  assist  him 
in  building  it.  The  parties  acted  upon  the  assumption  that 
Mrs.  Cross  had  an  interest  in  the  premises.  The  contract 
was  made,  and  the  work  on  the  house  was  commenced  with- 
out any  consultation,  so  far  as  it  appears,  with  Betts,  and  he 
subsequently  delivered  the  deed  to  Goodwin  for  her. 

There  is  no  proof  when  the  purchase-money  was  paid,  or 
whether  anything  had  been  paid  at  the  time  the  contract  for 
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building  the  house  was  made.  The  legal  title  to  the  land  at 
that  time  was  in  Betts,  subject  to  such  rights  as  Mrs.  Cross 
had  under  her  contract  of  purchase. 

The  statute  under  which  the  lien  is  claimed  (Laws  1862, 
chap.  478),  gives  to  a  contractor  for  building  a  house  a  lien 
upon  the  land  upon  which  it  is  built,  under  certain  conditions, 
and  upon  the  existence  of  certain  facts,  which  are  specified  in 
the  act. 

The  work  must  be  performed  under  a  contract  with  the 
owner  of  the  land,  or  his  agent,  or  with  a  person  permitted 
by  the  owner  to  build  upon  it.  (§  1.)  The  lien  given  by 
the  statute  is  one  unknown  to  the  common-law,  and  the 
party  claiming  under  it  a  lien  upon  the  premises  of  another, 
must  bring  himself  within  its  terms. 

In  the  absence  of  any  definition  in  the  statute,  it  might 
well  be  that  a  person  having  an  equitable  title  to  the  land 
upon  which  the  work  was  done  and  a  right  to  a  conveyance 
of  the  property  would  be  regarded  as  the  owner  of  the  land, 
within  the  statute,  and  that  the  lien,  under  a  contract  made 
with  a  party  having  such  a  relation  to  it,  would  attach  to 
the  equitable  interest,  as  upon  a  contract  made  with  the 
owner. 

The  vendee  in  such  a  contract  is  treated  in  equity  as  the 
owner,  and  many  of  the  incidents  to  a  legal  title  attach  to  the 
interest  of  a  vendee  under  a  contract  of  sale. 

But  the  first  section  of  the  act  referred  to,  after  defining  the 
persons  in  whose  favor  the  lien  may  be  created,  and  declaring 
that  the  lien  shall  extend  to  the  value  of  labor  and  materials 
performed  or  furnished  "  by  virtue  of  any  contract  with  the 
owner  of  the  lands  or  his  agent,  or  with  any  person  permitted 
by  the  owner  of  the  lands  to  build,  etc.,"  thereon,  concludes 
as  follows :  "  In  cases  in  which  the  owner  has  made  an  agree- 
ment to  sell  and  convey  the  premises  to  the  contractor  or 
other  person,  such  owner  shall  be  deemed  to  be  the  owner, 
within  the  meaning  and  intent  of  this  act,  until  a  deed  shall 
have  been  actually  delivered  so  as  to  pass  the  fee  simple  of  said 
premises 
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It  is  the  clear  construction  of  tliis  statute,  that  a  lien  upon 
the  laud  cannot  be  acquired  for  work  done  or  materials  fur- 
nished under  a  contract  made  with  the  equitable  owner,  as 
against  the  person  holding  the  legal  title,  unless  the  building 
is  constructed  by  his  permission.  When  the  work  is  done  by 
his  consent,  the  lien  attaches  to  the  land  and  is  a  charge  upon 
his  interest  therein.  If  no  consent  has  been  given,  the  con- 
tract is  not  within  the  statute. 

It  was  the  design  of  the  statute  to  charge  the  land  with 
debts  contracted  in  improving  it,  in  case  the  owner  permitted 
the  work  to  be  done,  although  under  a  contract  made  with  the 
vendee. 

If  the  contract  of  sale  should  be  surrendered  or  forfeited, 
the  value  of  the  owner's  interest  would  be  increased  by  the 
accessions  made  to  the  land,  and  if  the  pm'chaser  completed 
the  purchase,  he  would  take  it  charged  with  the  lien  in  favor 
of  those  who  had  contributed  their  labor  and  property  in 
improving  it. 

It  was  held  in  Loonie  et  od.  v.  Hogan  (9  N.  Y.,  435)  that 
the  owner  of  a  lot  who  had  contracted  to  sell  it,  and  to  make 
a  loan  to  the  purchaser  to  build  upon  it,  was  not  the  owner 
of  the  building  erected  by  the  purchaser  within  the  lien  law 
of  1830  (Laws  1830,  p.  412),  although,  by  the  agreement  ot 
Bale,  the  title  was  not  to  be  transferred  to  the  vendee  unt^- 
the  completion  of  the  building. 

Tlie  statute  in  question  protects  laborers  and  material  men 
against  such  a  construction. 

The  permission  of  the  vendee  to  build  upon  the  land  is,  by 
such  an  agreement,  a  part  of  it,  and  under  a  contract  made 
with  the  vendee,  the  lien  given  by  statute  could  be  secured. 

In  this  case,  Mrs.  Cross,  who  had  the  equitable  title  to  the 
premises  when  the  contract  was  made,  permitted  Good- 
win, who  made  the  contract  with  Pick,  to  build  upon 
them. 

Before  the  time  arrived  for  filing  the  lien,  her  equitable 
title  became  a  legal  one  by  the  conveyance  to  her,  and  that 
title  remained  in  her  when  the  lien  was  filed. 
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The  legal  title  was  acquired,  under  her  contract  with  Betts, 
which  existed  when  the  building  contract  was  made. 

The  inchoate  right  under  the  contract  of  purchase  was 
perfected  and  became  a  legal  title  by  the  conveyance. 

It  is  consistent  with  legal  analogies  to  hold  that  the  con- 
veyance related  to  the  time  when  the  contract  of  purchase 
was  made,  and  that  the  defendant  was,  within  tlie  statute,  the 
owner  of  the  land,  when  Goodwin  and  Pick,  by  her  permis 
sion,  entered  into  the  contract  for  building  the  house,  and 
this  construction  supports  the  equities  of  this  case. 

In  this  view  the  conditions  of  the  statute  are  met,  and  a 
lien  nnder  it  was  given,  and  was  properly  filed  against  the 
defendant. 

The  lien  was  filed  by  the  plaintiff  as  assignee  of  the  contract 
with  Pick- 

At  the  time  of  the  assignment,  a  portion  of  the  work  had 
been  performed  by  the  original  contractor,  and  it  was  com- 
pleted by  the  assignee. 

The  notice  of  lien  was  filed  for  the  value  of  the  whole 
work,  and  by  the  judgment  the  lien  was  allowed  to  be 
enforced,  as  well  for  the  work  done  before  as  after  the  assign- 
ment. 

The  assignee  was  not,  we  think,  entitled  to  a  lien  for  the 
work  done  before  the  assignment. 

The  lien  under  statutes  of  this  character  is,  iti  general,  a 
personal  right  given  to  the  mechanic,  material  man  and 
laborer,  for  his  own  protection,  and  the  right  to  create  it  can- 
not be  assigned  or  transferred  to  another,  {Daubigny  v. 
Ditvaly  5  Tenn.,  604;  Caldwell  v.  Laminer^  10  Wis.,  332; 
Pearsons  v.  Tinclcerj  30  Me.,  384),  unless  the  assignment 
is  made  for  the  benefit  of  the  assignor,  and  to  be  held  as  his 
agent,  so  that  the  lien  may  be  preserved.  {Urquehart  v. 
McTver^  4  Jo.,  102;  McCombie  v.  Davies^  7  East,  5.) 

The  statute,  under  which  the  plaintiff  claims,  does  not 
authorize  a  lien  to  be  filed  by  the  assignee  of  a  debt  for  work 
performed  under  a  building  contract. 
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The  words  "or  other  claimant"  in  the  third  section  do 
not,  we  think,  enlarge  the  specification,  in  the  first  section, 
of  the  persons  in  wliose  favor  a  lien  may  be  created. 

The  judgment  should  be  reversed,  unless  the  plaintiff  elects 
to  reduce  the  judgment  to  $400,  with  interest  from  March  11, 
1 868,  in  which  case  the  judgment  is  affirmed  without  costs. 

Church,  C.  J.,  Allen,  Foloer  and  Rapallo,  JJ.,  concur. 
Grover,  J.,  dissents.     Peckham,  J.,  not  voting. 

Judgment  reversed,  unless  reduced  to  $400  and  interest 
from  March  11,  1868 ;  in  which  case  judgment  affirmed. 


The  People  of  the  State  of  New  York,  ex  rel.  John 
Haines  and  Isaac  Roy,  Respondents,  v,  William  H. 
Smith,  county  judge  of  Ontario  county.  Appellant. 

Proceedings  having  been  had  to  authorize  the  issue  of  bonds  of  a  munici- 
pal corporation  to  aid  in  the  construction  of  a  railroad,  under  the  act  of 
1869,  requiring  the  county  judge  to  determine  certain  facts  and  render 
judgment  thereon  (Laws  of  1860,  chap.  907,  p.  2808),  a  writ  of  certiorari 
may  properly  issue  to  such  county  judge,  for  the  purpose  of  a  review  of 
his  proceedings  by  the  Supreme  Court,  notwithstanding  his  determina- 
tion has  been  entered  of  record. 

Upon  the  return  to  such  writ  the  court  is  not  limited  to  the  inquiry  whether 
jurisdiction  of  the  parties  and  subject-matter  was  acquired,  but  should 
examine  the  evidence  and  determine  whether  there  was  any  competent 
proof  of  the  facts  necessary  to  authorize  the  ac\}udication  made,  and 
whether,  in  making  it,  any  rule  of  law  affecting  the  rights  of  the  parties 
has  been  violated. 

In  such  proceedings,  competent  common-law  evidence  of  the  facta  to  be 
established  should  be  produced  before  the  county  judge,  and,  as  his 
determination  is  binding  upon  those  who  do  not  appear  l^efore  him,  no 
admission,  or  other  act  done  or  omitted,  by  those  who  contest  the  appli- 
cation, can  be  regarded  as  evidence,  or  aflFect  the  rights  of  those  not 
appearing. 

It  is  not  sufficient  that  the  signatures  to  the  petition  be  proved,  unless 
such  petitioners  are  in  some  way  identified  as  the  persons  named  on  the 
"  last  preceding  tax  list  or  assessment  roll."  If  the  names  upon  both  are 
identical,  this  is  primn  facie  evidence  that  the  persons  are  the  same ;  but 
the  county  judge  may  not  act  upon  his  personal  knowledge,  and,  where 
initials  only  are  given,  additional  evidence  of  identity  is  requisite. 
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The  authority  conferred  by  the  act  must  be  exercised  in  strict  conformity 
to  and  by  a  rigid  compliance  with  the  letter  and  spirit  of  the  statute. 

The  petition  required  is  that  of  the  tax-payers,  and  the  act  is  not  satisfied 
by  the  petition  of  an  agent.  The  power  conferred  is  personal,  and  can- 
not be  delegated  ;  and  It  is  error  to  include  as  petitioners  those  whose 
names  are  affixed  to  the  petition,  in  their  absence,  under  a  verbal  authority 
given  at  some  previous  time. 

(Argued  June  15th ;  decided  June  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  reversing,  upon 
certiorari,  a  judgment  of  the  county  judge  of  Ontario 
county,  in  a  proceeding  on  an  application  to  bond  the  town 
of  Phelps,  Ontario  county,  to  aid  in  the  construction  of  the 
Sodus  Point  and  Southern  railroad. 

By  the  return  it  appeared  that  a  petition  was  presented  to  the 
county  judge  of  Ontario  county,  purporting  to  be  signed  by  a 
majority  of  the  tax-payers  of  the  town  of  Phelps,  whose  names 
appear  upon  the  last  preceding  tax  list  or  assessment  roll  as 
owning  or  representing  a  majority  of  the  taxable  property  in 
the  town,  praying  for  the  issue  of  its  bonds  to  the  amount  of 
$125,000  in  aid  of  the  Sodus  Point  and  Southern  railroad, 
pursuant  to  chapter  907  of  the  act  of  1869,  verified  by  the 
oath  of  one  of  the  petitioners. 

The  county  judge  thereupon  made  an  order  for  publication 
of  notice  of  hearing,  and,  pursuant  to  such  notice,  a  hearing 
was  had  before  him  and  proofs  taken,  counsel  appearing  for 
the  petitioners  and  also  for  those  opposed  to  the  application. 
He  determined  and  adjudged  that  the  petition  was  signed  by 
a  sufficient  number  of  tax-payers ;  appointed  commissioners, 
and  ordered  that  his  judgment  and  determination  be  entered 
of  record  in  the  clerk's  office  of  his  county. 

The  relators  sued  out  a  writ  of  certiorari,  upon  the  return 
to  which  the  judgment  of  the  county  judge  was  reversed. 

It  appeared  that  many  names  in  the  petition  were  written 
with  the  initial  letters  of  the  Christian  names,  wliich  the 
judge  counted  and  allowed,  without  further  evidence  of 
identity  than  was  furnished  by  comparison  thereof  with  those 
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appearing  on  the  assessment  roll ;  and  in  several  instances 
similar  names  were  counted  as  representing  the  same  pei-sous, 
as  "  Wormer  "  and  "  Van  Wormer,"  "  Owen  "  and  "  Owens," 
"  Sarah  '•  and  "  Sally,"  "  Frank  "  and  "  Franklin,"  without 
other  evidence. 

The  county  judge  received  proof  that  names  affixed  to  the 
petition  were  written  by  others,  under  verbal  authority  pre- 
viously given,  and  not  in  the  presence  of  the  persons  whose 
names  were  so  written,  and  counted  and  allowed  such  names 
in  making  his  determination. 

The  case  in  the  Supreme  Court  is  reported  in  3  Lansing, 
p.  291. 

George  F.  Danforth  and  Stephen  K.  Williams^  for  the 
appellant,  insisted,  among  other  things,  that  certiorari  to  the 
county  judge,  after  judgment  entered,  would  not  lie.  {Peo- 
ple V.  Jewett^  2  Wend.,  314 ;  People  v.  Supervisors^  1  Hill, 
195  ;  PeopU  v.  IliijKy  Com' rs,  30  N.  Y.,  72.)  That  iden- 
tity of  names  was  sufficiently  shown.  {Jackson  v.  Goea^  13 
John.,  518 ;  Jackson  v.  King^  5  Cow.,  237  ;  Jackson  v.  Codi/^ 
9  id.,  14:0 ;  Fenton  v.  Perkins^  3  Mis.,  144 ;  Birch  v.  Rogers^ 
id.,  227;  Greenshield  v.  Crawford^  9  Mees.  <fe  W.,  314; 
Qnarles  v.  Collier^  3  Strobh.,  S.  Car.,  223 ;  Jones  Estate^  27 
Penn.  St.,  336  ;  Woodbury  v.  Dye,  10  Eicli.  L.  E.,  S.  C,  31 ; 
Toole  V.  Peterson^  9  Ind.,  180 ;  Isaacs  v.  Wiley,  12  Vt, 
674 ;  Milk  v.  Christie,  1  Hill,  102 ;  Smith  v.  Eoss,  7  Miss., 
463 ;  Orme  v.  Shejjherd,  id.,  606 ;  Thompson  v.  Lee,  12  lU., 
242 ;  Co.  Litl.,  3  ;  1  Ld.  Raym.,  562  ;  Yin.  tit.  misnomer,  C, 
6,  pp.  5,  6  ;  Franklin  v.  Talraage,  5  John.,  84 ;  Rosevelt  v. 
Gardner,  2  Cow.,  463  ;  Edmunson  v.  State,  17  Ala.,  179 ; 
People  V.  Cook,  14  Barb.,  259 ;  McKay  v.  Speak,  8  Texas, 
376;  Ilendershott  \ ,  Thompson,  1  Morris,  Iowa,  186;  State 
V.  Martin,  10  Mis.,  391 ;  Kaig\,  Ihd^hins,  8  Foster,  N.  H., 
561 ;  Peopjle  v.  Freeman,  6  Cal.,  205  ;  Van  Vorhies  v.  Budd, 
39  Barb.,  479  ;  Allen  v.  Taylor,  26  Yt.,  599 ;  Gershaw  v. 
Walker,  10  Ala.,  370 ;  Fletcher  v.  Conly,  2  Greene,  Iowa, 
88 ;  State  v.  Blakenship,  21  Mis.,  504 ;  Morton  v.  McClure, 
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22  111.,  433;  Moore  v.  Anderson^  8  Ind.,  18;  Alvordw  Mof- 
fatt^  10  Ind.,  366 ;  Barnes  v.  People^  18  111.,  52  ;  Kaha  v. 
Hennan^  3  Kelley,  Geo.,  266 ;  Myer  v.  Fegaly^  39  Penii.  St., 
429;  State  v.  Uaverlyy2i  Mis.,  498;  Mercedith  v.  Ilue^dale^ 
2  Cuines,  362;  Jackson  v.  Bonelcam^  15  John.,  226;  Pdrie 
V.  Woodworth^  3  Caines,  262 ;  People  v.  Pease^  27  N.  Y., 
45 ;  Regina  v.  Mayor  of  Hartford^  21  L.  J.  N.  S.,  Q.  B., 
n\\  Regina  v.  Aver?/,  18  Q.  B.,  83  E.  C.  L.,  6Y6.)  That 
the  decision  of  the  county  judge  on  this  question  is  conclu- 
sive. {People  V.  Assessors,  39  X.  Y.,  81 ;  People  v.  £d.  of' 
Police,  id.,  586.) 

IL  L,  Com^tocTc,  for  the  respondents,  that  there  was  not 
sufficient  proof  of  identity,  cited  People  v.  Ferguson  (S  Cow., 
102);  Jones'  Est.  (27  Penn.  St.,  336) ;  Zellers  v.  State  (7  Ind., 
659);  Rockwell  v.  State  (12  Ohio  N.  S.,  427) ;  City  Counsel 
V.  King  (4  McCord.,  487) ;  Quarles  v.  Collier  (3  Str()bh., 
223) ;  Birch  v.  Rogers  (3  Mis.,  227) ;  Garrison  v.  People  (21 
111.,  535).  That  the  court  may  go  beyond  the  question  of 
jurisdiction,  and  examine  the  case  upon  the  whole  evidence, 
iie  cited  Peojyle  v.  Bd,  of  Police  (39  N.  Y.,  506) ;  People  v. 
nUlhouse  (1  Lans.,  87);  People  v.  Assessors  of  Albany  (40 
N.  Y.,  154). 

Grover,  J.  The  counsel  for  the  appellant  insists  that,  the 
county  judge  liaving  made  his  decision,  and  a  judgment  in 
pursuance  thereof  having  been  rendered  and  the  record  filed 
with  the  county  clerk,  before  the  writ  of  certiorari  was  sued  out, 
the  proceeding  was  not,  at  the  time  of  the  service  of  the 
writ,  pending  before  him,  and  that  the  judgment  was  not, 
therefore,  removed  into  the  Supreme  Court  by  the  writ 
directed  to  him.  In  support  of  this  position,  the  counsel 
cites  the  case  entitled  The  People  v.  The  GomnCrs  of  IligJi- 
ways  of  East  Hampton  (30  N.  Y.,  72).  That  case  has  no 
analogy  to  the  present.  That  was  a  certiorari  to  a  jury 
impanneled  to  determine  whether  the  fence  of  the  relator 
encroached  upon  the  highway,  and  if  so,  to  what  extent.    The 
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jury,  having  made  their  certificate  specifying  the  encroach- 
ment, had  nothing  further  to  do  in  the  premises ;  and  the 
court  rightly  held,  that  a  certiorari  could  not  be  sued  out 
directed  to  them,  and,  that  if  it  was,  and  served  upon  them, 
the  order  of  the  commissioners  of  highways  declaring  and 
specifying  the  encroachment,  not  being  in  their  possession,  or 
control,  could  not  be  returned,  and  that  if  it  was  in  some  way 
returned,  such  return  was  a  nullity.  The  case  shows,  that  in 
some  way,  but  it  does  not  appear  for  what  purpose,  the  com- 
missioners of  highways  appeared  in  the  matter  in  the  Supreme 
Court.  The  court  held,  that  such  appearance  was  unauthor- 
ized, the  writ  not  being  directed  to  them,  and  that  the  writ 
should  have  been  quashed.  In  the  present  case,  the  statute 
authorized  and  required  the  county  judge,  upon  the  pre- 
sentation of  the  petition  after  publication  of  the  requisite 
notice,  to  proceed  judicially  to  take  proof  concerning  and  to 
determine  certain  facts  and  render  judgment  thereon,  which 
was  to  have  the  like  force  as  other  judgments,  as  evidence  of 
the  facts  determined.  The  statute  is  silent  as  to  when  or  with 
whom  the  record  of  the  judgment  should  be  filed.  The  judg- 
ment was  rendered  by  the  county  judge,  and  he  was  the  pro- 
per oificer  to  whom  to  direct  the  writ,  and  he  was  properly 
required  thereby  to  make  return  of  the  proceedings  had 
before,  and  the  judgment  rendered  by  him  to  the  justices  of 
the  Supreme  Court,  pursuant  to  the  mandate  of  the  writ. 
The  result  would  have  been  the  same  had  the  statute  required 
the  record  of  the  judgment  to  be  filed  with  the  county  clerk, 
or  with  any  other  oflScer.  Such  ofticer,  for  the  purposes  of  a 
review,  would  have  been  regarded  as  the  clerk  of  the  judge,  for 
the  purpose  of  preserving  the  record  of  a  judgment  rendered 
by  him.  The  proceedings  were,  therefore,  properly  before 
the  Supreme  Court  for  the  purpose  of  a  review.  Whatever 
may  have  been  the  conflict  of  authority  heretofore  upon  the 
question,  whether,  upon  a  common-law  certiorari,  the  court 
can  inquire  into  anything  beyond  the  jurisdiction  of  the  tri- 
bunal over  the  parties  and  subject-matter,  it  must  now  be 
regarded  as  settled,  in  this  State,  that  it  is  the  duty  of  the 
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court,  in  addition  thereto,  to  examine   the  evidence  and 
determine  whether  there  was  any  competent  proof  of  the 
facts    necessary  to   authorize   the    adjudication  made,   and 
whether,  in  making  it,  any  rule  of  law  affecting  the  rights 
of  the  parties  has  been  violated.    {The  People  v.  The  Board 
of  Metropolitan  Police,  39  N.  Y.,  506 ;  The  People  v.  T/ie 
Assessors  of  the  City  of  Albany^  40  If.  Y.,  154.)    Section  2, 
vol.  2  of  Laws  of  1869,  p.  2304,  makes  it  the  duty  of  the  county 
jndge,  after  the  presentation  of  the  petition  specified  in  sec- 
tion one  of  the  act  and  the  publication  of  the  notice  thereby 
required,  to  take  proof,  as  to  whether  the  petitioners  and  such 
other  tax-payers  of  the  town  as  mjiy  then  and  there  appear 
before  him  and  express  a  desire  to  join  as  petitioners  in  said 
petition,  are  a  majority  in  number  of  the  tax-payers  of  the 
town,  as  shown  by  the  last  preceding  assessment-roll,  and 
represent  a  majority  of  the  taxable  property  upon  said  roll. 
The  assessment-roll  is  made  the  only  competent  evidence  of 
the  number  of  tax-payers  and  of  the  amount  of  taxable  pro- 
perty in  the  town.     It  is  conclusive  upon  these  points.     The 
only  questions  upon  which  proof  is  to  be  taken  by  the  county 
judge,  and  which  are  to  be  determined  by  him,  are  whether 
the  petitioners  and  such  others  as  appear  before  the  judge  and 
express  a  desire  to  join  in  the  petition  constitute  a  majority  in 
number  of  the  tax-payers,  and  whether  they  are  liable  to  tax- 
ation as  owners  of  a  majority  of  the  property  assessed  for  that 
purpose  in  the  town.     The  correct  determination  of  these 
questions  is  of  grave  importance,  as  upon  it  may  depend  the 
creation  of  a  debt  against  the  town  to  the  extent  of  one-fifth 
of  all  the  property  taxable  therein.    The  policy  of  the  statute 
is  to  make  such  determination  final.    Competent  common-law 
evidence  of  the  facts  to  be  established  should  be  produced. 
The  statute  authorizes  no  other.     It  must  be  borne  in  mind, 
that  the  determination  is  final,  not  only  as  to  taxable  inhabi- 
tants who  appear  and  contest  the  fact,  but  equally  so  as  to 
those  who  do  not  appear.     It  follows  that  the  admission  of 
those  who  appear,  or  of  any  one  authorized  by  them  to  act  as 
counsel,  or  any  other  act  done  or  omitted  by  them,  cannot 
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be  regarded  as  any  evidence  upon  the  inquiry,  as  those  appear- 
ing do  not  represent  those  who  do  not  appear  and  ciinnot  do 
anything  to  affect  their  rights.  The  signatures  to  the  petition 
by  tlie  petitioners,  found  as  such  by  the  judge,  were  proved, 
but  the  persons  proving  the  genuineness  of  such  signatures 
give  no  testimony  tending  to  identity  such  petitioners  with 
persons  assessed  upon  the  roll,  except  Ilirani  Peck.  The 
counsel  for  the  appellant  insists  that  his  testimony  may  be 
construed  in  the  light  of  the  objections  made  to  its  compe- 
tency, insisting  that  such  objections  show  how  it  was  under- 
stood by  the  counsel  of  the  contestants,  who  appeared  before 
the  judge.  The  answer  to  this  is,  that  it  is  immaterial  how 
the  counsel  understood  it.  The  inquiry  is,  what  does  the 
language  used  b}^  the  witness  show  that  he  intended  to  be 
understood  as  testifying  to  ?  The  question  was,  state  whether 
the  names  of  the  pei'sons  appearing  on  the  petitions  appear 
as  tax-payers  on  the  tax  list  of  the  tow^n  of  Phelps  for  the  year 
1869.  The  answer  was,  yes,  with  certain  exceptions.  There 
are  several  names  on  the  petition  where  no  amount  is  carried 
out,  and  they  are  not  counted  in  the  number  of  names  or 
amounts.  I  have  carried  out  the  amount  assessed  to  each 
individual.  The  figures  set  opposite  the  names  of  i)etitioners 
are  the  amount  they  are  assessed  on  the  assessment  roll.  No 
one  could  have  understood  the  witness  as  testifj-ing  to  any 
personal  knowledge  of  the  identity  of  the  petitioners  with  the 
persons  named  upon  the  roll.  His  clear  meaning  was  that  he 
had  compared  the  roll  with  the  petition,  and  from  such  com- 
parison had  formed  the  conclusion  that  the  names  designated 
the  same  persons  upon  botli,  so  far  as  they  appeared  upon 
both.  Both  were  before  the  judge,  and  copies  of  each,  so  far 
as  this  question  is  concerned,  are  contained  in  the  case.  Upon 
comparison  it  appears  that  the  surnames  are  the  same  in  both, 
to  an  extent  sulticient  to  sustain  the  judgment  as  to  the  num- 
ber and  amount  of  property  of  the  petitioners,  but  upon  the 
petition  an  initial  letter  only  is  put  down  as  the  Christian 
name,  while  upon  the  roll  the  name  at  length  appears,  to  an 
extent  sufficient  to  show  that  the  petitioners  were  a  minority 
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in  number  of  the  tax-payers,  and  were  not  assessed  for  half  the 
amount  of  propertj'  upon  the  roll,  unless  the  latter  are  included 
as  petitioners.  Where  the  names  upon  both  were  identical, 
it  Vi'di^  prima  facie  evidence  that  the  persons  upon  eacli  were 
the  same.  {Tlatcher  v.  Racheleau^  18  X.  Y.,  86.)  But  where 
the  names  are  not  identical,  both  upon  reason  and  auorthitv, 
no  such  presumption  arises.  In  case  of  identity  of  name,  the 
presumption  arises  from  the  improbability  that  different  per- 
sons have  the  same  name,  and  therefore  the  onus  is  cast  upon 
the  party  denying  the  identity  to  show  that  it  is  a  different 
person.  But  an  initial  letter  may  denote  any  one  of  a  great 
number  of  names,  and,  unaided  by  proof  of  any  other  fact, 
designate  the  person  with  but  little  more  certainty  than  as 
though  the  name  abbreviated  by  the  initial  was  wholly  omit- 
ted. It  was  accordingly  held  in  The  People  v.  Fergusoji  (8 
Cow.,  102)  that  it  might  well  be  doubted  whether  H.  F.  Yates 
represented  Henry  Fry  Yates  or  some  other  Yates  whose 
Christian  name  was  represented  by  the  same  letters,  but  that 
it  might  by  proof  of  other  facts  be  shown  that  Henry  Fry  Yates 
was  the  person  really  intended.  It  requires  no  argument  to 
show  that  a  given  fact  cannot  be  proved  by  proof  of  another  tact, 
showing  that  the  one  sought  to  be  proved  is  doubtful ;  such  proof 
furnishes  no  evidence  of  the  fact  sought  to  be  proved.  TJie 
rule  adopted  in  The  People  v-.  Yates  has  since  been  followed  in 
this  State.  It  was  not  designed  by  the  remarks  of  Seldex, 
Judge,  in  The  People  v.  Pease  (27  N.  Y.,  45),  to  the  eflect 
that  the  canvassers  erred  in  refushis:  to  allow  to  the  relator 
(Moses  M.  Smith)  vote's  for  M.  M.  Smith,  to  innovate  upon 
this  rule.  Tlie  learned  judge  directly  thereafter  cites  The 
People  V.  Ferguson,  without  any  expression  of  disapproba- 
tion. What  he  intended  was,  that  from  the  facts  proved  upon 
the  trial,  it  appeared  that  Moses  M.  Smith  was  the  person  for 
whom  the  votes  were  intended,  and  hence  the  error.  But 
the  facts  proved  upon  the  trial  may  have  been  known  to  the 
canvassers,  and  if  they  had  the  risrht  to  take  such  facts  into 
consideration,  in  canvassing  the  votes,  it  would  not  aid  tlie 
appellant.     It  is  clear  from  the  statute  that  the  judge  could 
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not  act  upon  his  personal  knowledge  of  any  fact,  but  must  be 
governed  by  the  proof  given  in  making  hie  determination. 
The  counsel  for  the  appellant  insists  that  the  petition  and 
affidavits,  verifying  the  same,  were  made  evidence  of  the 
facts,  for  the  reason  that  they  were  given  in  evidence  by  the 
counsel  of  those  appearing  to  contest  such  facts.  But  we  have 
already  seen  that  the  counsel  could  not,  by  any  act,  affect  the 
rights  of  those  not  appearing,  and  their  rights  are  to  be  con- 
sidered by  the  court,  equally  with  those  appearing,  in  deter- 
mining the  case.  The  Supreme  Court  was  right  in  reversing 
the  judgment  of  the  county  judge.  I  was  inclined  to  remand 
the  case  to  the  county  judge  to  proceed  tlVeoeon  de  novo^  pur- 
suant to  sec.  4,  chap.  725,  Laws  of  1871,  but  a  perusal  of  the 
case  shows  that,  upon  the  hearing,  the  contestants  offered  to 
produce  petitioners  who  desired  to  withdraw  their  names 
from  the  petition.  To  what  extent  petitioners  desired  to 
withdraw  does  not  appear,  but  it  may  have  been  to  an  extent 
sufficient  to  change  the  result,  even  had  it  been  proved  that 
the  names  represented  by  initials  were  identical  with  those 
of  tax-payers,  when  the  name  appeared  in  full  upon  the  roll. 
Without  determining  whether  those  signing  had  a  right  to 
withdraw  as  petitioners,  after  it  has  been  presented  to  the 
judge,  yet  their  desire  so  to  do  may  well  be  considered  by 
the  court  in  determining  whether  to  remand  the  case  to  the 
county  judge  for  further  proof,  no  vested  right  having 
attached  in  consequence  of  the  proceedings  already  taken. 
The  town  ought  not  to  be  bonded,  unless  in  compliance  with 
the  present  wishes  of  a  majority  of  the  tax-payers,  taxable 
upon  a  majority  of  the  property  assessed  in  the  town. 

Allen,  J.  The  order  and  judgment  of  the  county  judge 
of  Ontario  county,  appointing  commissioners,  under  chapter 
907  of  the  Laws  of  1869,  with  authority  to  issue  the  bonds 
of  the  town  of  Phelps  in  aid  of  the  Sodus  Point  and  Southern 
Railroad  Company,  were  properly  reversed,  for  the  reasons 
assigned  by  the  Supreme  Court.  Other  objections  were 
taken,  at  the  hearing  before  the  county  judge  and  upon  the 
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argument  in  this  court,  relating  to  the  vitality  of  the  law, 
and  the  validity  and  efficacy  of  any  proceedings  under  it, 
which,  in  the  view  we  take  of  the  proceedings,  need  not  be 
considered.  One  objection  taken  before  the  county  judge, 
not  noticed  by  the  Supreme  Court,  is  too  important  to  be 
passed  over  in  silence,  as  it  may  affect  very  many  applications 
under  the  act,  and  if  well  taken,  the  irregularity  referred  to 
ought  not  to  be  encouraged  by  any  implication  that  might 
arise  from  mere  silence  in  respect  to  it.  The  power  sought 
to  be  delegated  to  a  portion  of  the  taxable  inhabitants  of  a 
municipality  to  burden  and  charge  the  property  of  all,  and 
subject  it  to  taxation  for  a  purpose  foreign  to  those  for  which 
local  governments  are  organized,  and  with  a  view  to  contin- 
gent benefits,  in  respect  to  which  men  may  differ  in  opinion, 
and  in  aid  of  works,  which  in  most  instances,  will  more  largely 
benefit  some  than  other  portions  of  the  district,  alike  and 
equally  charged,  is  one  of  grav^  importance,  seriously  affect- 
ing the  rights  and  pecuniary  interests  of  the  citizen,  and  can 
only  be  exercised  in  strict  conformity  to  and  by  a  rigid  com- 
pliance with  the  letter  and  spirit  of  the  act  conferring  the 
authority.  Nothing  can  be  taken  by  implication,  and  the  act, 
as  it  imposes  a  burden  upon  the  public,  and  in  a  manner 
deprives  the  owner  of  the  full  control  and  disposition  of  his 
property,  by  giving  to  othere  the  power  \o  encumber  it,  should 
be  strictly  construed  in  favor  of  the  rights  of  property.  I 
had  occasion,  quite  early  in  the  history  of  town  and  city  bond- 
ing in  aid  of  private  corporations,  to  express  my  views 
of  the  legislation  authorizing  it ;  and  while  the  judgment  in 
Olark  V.  City  of  Rochester  (13  How.,  204),  as  to  legis- 
lative power,  has  not  received  the  sanction  of  the  courts,  the 
effect  of  such  a  delegation  of  power  to  any  portion  of  the 
electors  or  tax-payers  of  a  municipality,  and  the  consequences 
that  may  follow,  are  such  as  call  upon  courts  to  scrutinize 
very  closely  every  attempted  exercise  of  this  power,  and  before 
giving  it  a  judicial  sanction,  to  see  that  every  requirement  of 
the  law  has  been  fulfilled.  It  may  be  that  many  of  the  works 
to  which  municipal  aid  is  given,  under  the  very  liberal  legis- 
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lation  of  the  few  past  years,  and  perhaps  all,  may  b©  remunera- 
tive in  the  shape  of  dividends  to  tlie  local  governments  aiding 
tliem,  or  may  indirectly  compensate  the  public  for  the  tax  that 
may  follow  by  the  increased  value  of  the  property  in  the 
locality ;  but  this  does  not  aifect  the  principle.  It  is  still  the 
right  of  every  one,  until  legally  deprived  of  that  right,  to 
determine  for  himself  to  what  extent  his  property  shall  be 
jeoparded  or  encumbered  for  such  a  purpose,  or  whether  the 
contingent  and  consequential  benefits  of  any  proposed  enter- 
prise will  justify  a  contribution  or  an  encumbrance  of  his 
property  in  its  aid.  While  it  is  for  the  legislature  to  decide 
upon  the  wisdom  and  expediency  of  the  enactment  of  a  law, 
and  the  province  of  the  court  is  simply  to  interpret  the  act 
and  give  it  effect  according  to  the  intent  of  the  legislatiu'e,  a 
statute  in  derogation  of  common  right  will  not  be  extended 
by  implication,  but  its  operation  and  effect  will  be  confined  to 
the  cases  withui  the  express  language  employed,  giving  it  its 
ordinary  signification,  in  the  absence  of  any  evidence  that  the 
legislature  intended  to  use  it  in  a  different  sense.  This  is  the 
rule  of  interpretation  of  the  act,  as  one  giving  power  to  the 
tax-payers.  If  the  act  be  regarded  as  conferring  special  and 
extraordinary  power  upon  a  judicial  ofiicer,  giving  his  orders, 
by  which  a  public  debt  is  authorized  to  be  created,  under  laws 
mandatory  upon  the  local  governments  to  raise  the  money  by 
tax  to  pay  the  same  and  the  interest  thereon,  as  occasion  may 
require,  the  effect  of  judgments  of  courts  of  record,  and 
making  them  final,  unless  reviewed  within  a  limited  time  and 
by  the  prescribed  process,  it  must  in  that  view  also  be  looked 
upon  with  jealous  eye,  and  receive  the  strict  construction 
which  is  given  to  all  laws  of  that  character.  Notliing  will 
be  intended  in  support  of  his  acts,  but  they  must  be  brought 
clearly  within  the  statute  to  be  sustained.  {Davison  v.  Gill^ 
1  East,  G4 ;  Bigelow  v.  Steams^  19  J.  R.,  39  ;  Hollenheck  v. 
Fleming^  6  Hill,  303 ;  Schneider  v.  McFarland^  2  Comst., 
450;  People  v.  Reed,  5  Den.,  554.) 

The    act    under    which    these    proceedings    were    had, 
authorizes  a  majority  of  the  tax-payers  of  any  municipal  cor- 
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poratioii^  whose  names  appear  upon  the  last  preceding  tax  list 
or  assessKient  roll,  as  owning  a  majority  of  the  taxable  pro- 
perty in  the  corporate  limits,  to  make  application  to  the 
county  judge,  by  petition,  verified  by' the  affidavit  of  one  of 
the  petitioners,  etc.,  etc.  A  petition  of  the  tax-payers  desiring 
the  creation  and  is^vie  of  the  municipal  bonds,  in  aid  of  the 
railroad  named,  is  essential  to  the  jurisdiction  of  the  county 
judge.  Without  such  petition  he  is  without  jurisdiction,  and 
his  acts  and  proceedings  are  nullities.  The  petition  demanded 
by  the  act  is  that  of  the  tax-payer,  and  the  act  is  not  satisfied 
by  the  petition  of  an  agent.  Perhaps,  upon  a  proper  warrant, 
the  name  might  be  signed  by  another,  but  it  must  be  the  act 
of  the  applicant.  Under  the  act  permitting  judgment 
creditors  to  acquire  the  title  of  the  purchaser  of  lands  sold 
under  a  prior  execution,  the  affidavit  required  to  be  made  by 
the  assignee  of  a  judgment,  claiming  to  redeem,  must  be  by 
the  assignee,  and  cannot  be  made  by  his  agent.  {People  v. 
Fleming^  2  Comst.,  484 ;  and  see  Exparte  Bank  of  Monroe^ 
7  Hill,  177.)  The  power  conferred  is  personal  to  the  tax- 
payer, and  cannot  be  delegated  by  him. 

Like  the  elective  franchise,  it  must  be  exercised  in  person, 
and  is  not  the  subject  of  an  agency.  If  another  hand  may 
write  the  name  of  the  petitioning  tax-payer,  it  must  be  under 
a  special  power  for  that  purpose,  so  that  the  act  will  be  the 
act  of  the  tax-payer  and  in  the  exercise  of  his  discretion. 
The  act  is  of  a  personal  nature,  involving  a  personal  trust  or 
confidence,  and  is  incapable  of  being  delegated.  A  man  can- 
not do  homage  or  fealty  by  attorney,  nor  can  one  having  but 
a  bare  authority  or  power,  act  by  attorney.  (Com.  Dig. 
Attorney,  C,  3.)  And  when  an  act  is  required  by  statute  to 
be  done  by  the  party,  if  it  can  be  fairly  inferred,  from  the 
nature  of  the  act,  that  it  was  intended  to  be  personally  done, 
it  cannot  be  done  by  attorney.  A  person  whose  consent  is 
requisite  to  the  due  execution  of  a  power,  cannot  authorize 
another  as  his  attorney  to  consent  to  any  execution  of  it. 
{Ilaxokins  v.  Ke^r^p^  3  East,  410;  and  see  Aitorneij'General 
v.  Scoit^  1  Yes.  Sr.,  407.)     The  mode  of  application  is  pointed 
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out  by  the  statute,  to  wit :  the  petition  of  the  tax-payer ;  and 
the  statute  must  be  followed,  and  the  petition  cannot  be  by  an 
agent.  (Sug.  on  Powers,  223.)  A  statute  authority  must  in  all 
eases  be  strictly  pursued,  and  hence  a  sale  by  one  of  two  com- 
missioners of  loans  is  void.  Both  must  be  present  at  the  sale, 
and  the  subsequent  execution  of  a  deed  by  the  two  will  not 
support  the  sale.  {Powdl  ▼.  TutUe,  3  Corns.,  396 ;  Olmsted 
V.  JEldeTj  1  Seld.,  144.)  Proof  was  given,  under  objection, 
upon  the  hearing  before  the  county  judge,  of  the  signing  of 
several  names  to  the  petition  in  the  absence  of  the  individuals, 
and  under  a  verbal  authority  given  at  some  previous  time. 
Evidence  was  given  of  other  signatures  made  in  the  presence 
of  the  individuals  whose  names  were  thus  signed.  It  is  not 
necessary  in  this  case  to  pass  upon  the  validity  of  the  latter 
class  of  signatures ;  but  the  practice  of  receiving  proof  of  the 
other  class  cannot  be  too  early  or  too  earnestly  condemned. 

It  requires  but  little  knowledge  of  human  nature  and  the 
workings  of  the  human  mind  to  see  the  great  danger  resulting 
from  so  loose  a  practice  in  a  matter  affecting  important  inte- 
rests, public  and  private,  and  involving  the  exercise  of  delibe- 
rate judgment  and  discretion.  A  little  hesitancy  ;  a  diffident 
dissent ;  a  little  want  of  firmness  on  the  part  of  the  tax-payers ; 
anything  short  of  a  very  decided  and  emphatic  negative  may 
very  well  be  taken  as  a  consent  to  the  signing  of  the  petition,  by 
an  earnest,  anxious  or  interested  canvasser  for  signatures ;  and 
when  the  tax-payer  would  not  have  consented  to  sign  for  him- 
self, the  agent  of  the  enterprise  may  have  drawn  from  him 
what  he  may  honestly  interpret  as  an  authority  to  put  his  name 
to  the  petition  ;  and  so,  upon  proof  of  a  casual  conversation  on 
the  public  highway,  in  which  the  minds  of  the  interlocutors 
have  not  in  truth  met,  as  remembered  and  interpreted  by  one, 
this  may  be  effectual  to  bond  a  municipality  to  the  extreme 
limit  authorized  by  law. 

Proof  of  one  signature  thus  made,  if  allowed,  may  turn  the 
scale  and  give  the  decision  in  favor  of  bonding ;  but  if  one 
tax-payer  may  thus  be  made  a  petitioner  in  his  absence,  every 
signature  may  thus  be  made,  and  the  municipality  will  be 
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bonded,  not  upon  the  written  petition,  but  proof  of  the  verbal 
assent  of  the  individuals.  This  was  not  the  intention  and  is 
not  the  spirit  of  the  act.  To  give  it  such  an  effect  would  be 
to  deprive  the  public  of  the  safeguards  prescribed  by  the  act, 
and  the  tax-payers  of  all  opportunity  for  that  deliberation  and 
discretionary  action  implied  in  the  requirement  of  a  written 
petition. 

An  examination  of  the  evidence  discloses  some  circumstances 
which  should  cause  distrust  of  all  signatures  made  pursuant  to 
verbal  authority. 

It  is  well  known  that  the  location  of  the  route  of  the  road 
to  be  aided  has  much  to  do  with  the  consent  of  the  tax-payers, 
and  in  this,  as  in  every  other  case,  although  it  is  not  directly 
proved  that  promises  were  made  or  verbal  consents  given, 
conditioned  upon  the  route,  there  is  enough  appearing  to 
indicate  that  possibly  conditional  consents  may  have  been 
obtained,  and  afterwards  acted  upon,  upon  the  idea  that  the 
road  was  or  would  be  located  to  meet  the  views  of  the  indi- 
vidual thus  consenting. 

Because  proof  of  these  signatures  was  received,  and  the 
names  of  the  individuals  counted  and  allowed  by  the  judge, 
as  well  as  for  the  other  reasons  assigned  by  my  brother  Gro- 
VEB,  I  am  for  affirming  the  judgment  of  the  Supreme  Court. 

The  proceedings  ought  not  to  be  sent  back  for  a  rehearing. 
Such  a  discretion  should  be  exercised  cautiously,  and  generally 
only  when  the  error  has  been  technical  and  not  substantial. 
In  this  case  it  is  very  evident  that  at  the  time  of  the  hearing 
the  requisite  number  of  tax-payers,  representing  the  proper 
amount  of  the  taxable  property  of  the  town,  had  not  consented 
to  the  bonding.  Since  the  institution  of  the  proceedings,  as 
appears  by  the  record,  some  of  the  petitioners  have  removed 
or  cannot  be  found,  and  others  have  died,  and  doubtless  there 
has  been  a  change  in  many  other  property  interests. 

A  new  assessment  roll  and  tax  list  has  been  made,  and  it  is 
far  preferable  and  eminently  just  that  those  now  interested  in 
the  taxation  of  the  property  in  the  town  should  be  heard, 
and  that  the  proceedings  should  be  commenced  de  novo. 
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All  concur  with  Gbover,  J.  All  except  Oboyeb  and 
Peokham,  J  J.  (who  express  no  opinion  as  to  the  positions 
taken  by  Judge  Allen),  concur  with  Allen,  J. 

Judgment  affirmed. 
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-j^s^^g-       Augustine  W.  Daby,  Respondent,  v.  John  Ericbson, 
75  AD«86q  Appellant. 

Id  an  action  upon  a  chose  in  action  or  demand  belonging  to  a  partneiship, 
the  surviving  partiier  is  the  real  party  in  interest,  although,  under  an 
arrangement  between  the  partners,  the  representatives  of  a  deceased 
partner  are  entitled  to  the  proceeds  thereof.  The  test  is,  was  it  partoer- 
shtp  property  at  the  death  of  the  deceased  partner.  If  so,  the  debtor 
cannot  insist  that  such  representatives  be  made  parties. 

The  right  of  assignment  is  incident  to  the  legal  title,  and  the  debtor  may 
not  question  the  consideration  theretbr. 

Declarations  or  admissions  ol'  the  surviving  partner,  relating  to  his  con- 
struction of  the  partnership  arrangement,  to  the  effect  that  he  claimed  no 
pecuniary  interest  in  a  judgment  recovered  by  his  firm,  and  that  the 
representatives  of  a  deceased  partner  were  entitled  to  it,  do  not  show 
want  of  title  in  such  survivor. 

IVlien  there  is  evidence  tending  to  show  the  place  of  residence  and  death 
of  one  partner,  proof  of  the  death  at  the  same  place  of  a  person  bearing 
the  same  name,  establishes,  prima  fack^  the  title  of  the  other  partner  as 
survivor. 

Mere  lapse  of  time,  less  than  twenty  years  irom  the  rendition  of  a  judg- 
ment, does  not  raise  a  presumption  of  payment 

Evidence  of  the  pecuniary  ability  of  the  defendant,  for  many  years  after  the 
recovery  of  a  judgment  against  him,  does  not  tend  to  show  payment,  and 
is  immaterial. 

(Argued  June  12th;  decided  June  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  first  district,  affirming  a  judgment  entered  upon 
a  verdict  for  the  plaintiff  for  $5,372.13,  rendered  by  direction 

of  the  conrt. 

The  action  was  brought  upon  a  judgment  recovered,  Decem- 
ber 8th,  1846,  against  the  defendant,  for  $3,013.11,  by  Charles 
Dimmock,  William  A.  Spark,  and  Francis  B.  Dean,  Jr.,  in 
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the  Superior  Court  of  the  city  of  New  York,  upon  which,  it 
was  admitted,  the  sum  of  $1,000  was  paid  Ifovember  13th, 
1847.    It  was  commenced  August  9th,  1866. 

The  plaintiff  claimed  title  under  an  assignment  executed 
by  Dean,  as  survivor  of  Dimmock  and  Spark.  On  the  trial, 
Dean  was  examined  by  commission  as  a  witness  for  the 
defendant,  and  in  answer  to  the  fourth  interrogatory,  as  to 
"where,  when,  and  how,  if  ever,"  he  conveyed  the  judgment 
in  suit  to  the  plaintiff,  he  testified  that  the  counsel  for  Mrs. 
Charles  Dimmock  applied  to  him  to  make  such  transfer ;  and 
added :  "  I  declined  to  do  so  without  the  request  of  Mrs. 
Dimmock,  saying  that,  although  I  had  no  pecuniary  interest 
in  the  judgment,  yet,  that  I  would  not  transfer  it  without  the 
permission  of  Mrs.  Dimmock,  knowing  that  she  was  entitled 
to  it  as  the  representative  of  her  husband,  Charles  Dimmock 
[he  being  dead,  and  Spark  also,  who  was  the  other  partner  in 
the  concern  of  Dimmock,  Spark  &  Dean.  I  had  no  interest 
in  the  judgment,  because,  by  the  agreement  between  us,  I 
had  an  interest  only  in  the  profits,  and  not  in  the  property 
of  the  concern]."  He  fur::her  testified,  that  subsequently,  on 
the  application  of  Mrs.  Dimmock,  he  executed  the  assign- 
ment to  the  plaintiff,  receiving  no  consideration  therefor. 

The  defendant  objected  to  the  words  inclosed  in  brackets 
above,  but  the  objection  was  overruled,  and  that  part  of  the 
answer  was  read  in  evidence  by  the  plaintiff's  counsel. 

The  other  facts,  so  far  as  material  to  the  law  of  the  cAse, 
appear  from  the  opinion  of  the  court. 

JS.  Sprout^  for  the  appellant,  on  the  question  of  survivor- 
ship, cited  Bac.  Abr.  "  Joint.  Ten."  I.,  1 ;  Com.  Dig. "  Estate" 
K.,  8;  Chitt.  Gen.  Pr.,  102;  Story  on  Part.,  §§89,  90; 
Blood  V.  Goodrich  (9  Wend.,  76) ;  Tyler  v.  Taylor  (8  Barb., 
685) ;  Miller  v.  Smithes  JExs.  (16  Wend.,  441) ;  Hudson  v. 
McKenzie  (1  E.  D.  Smith,  358) ;  Ooch  v.  Keneda  (29  Barb., 
120)  ;  Ooolidge  v.  Ttuggles  (15  Mass.,  388) ;  Greenby  v.  Wilcox 
(2  John.,  4);  Zahriskie  v.  Stnith  (3  Keni.,  337.)  As  to 
proof  of  death,  he  cited  Greenl.  Evi.,  vol.  2,  §  278,  d ;  Hub- 
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back  on  Succession,  pp.  103,  464,  465,  466.  That  payment 
is  presumed  from  lapse  of  time.  {Miller  v.  Smithes  Exa.y 
supra  ;  Jackson  v.  Pratt^  10  John.,  382 ;  Exrs,  of  dark  v. 
Hopkins^  7  John.,  566 ;  Hex  v.  Stephens^  1  Burr.,  434 ;  Zes- 
ley^s  V.  NoyeSy  7  Serg.  &  R.,  410 ;  Jackson  v.  Sackett,  7 
Wend.,  100 ;  Blancha/rd  v. Noyes^  3  N.  H.,  518  ;  Blackett-v. 
WaUy  3  Man.  &  Ryl.,  119 ;  Av^tin  v.  Tompkins^  3  Sandf., 
25.)  As  to  the  declarations  or  admissions  of  Dean,  that 
he  had  no  interest,  he  cited  Cow.  &  Hill's  Notes  to  Ph.  Evi., 
4th  ed.,  vol.  1,  pp.  527,  530, 531,  318.  That  the  plaintiff  wae 
not  the  real  party  in  interest.  {Gummings  v.  Morris ^  3 
Bosw.,  560 ;  Kilman  v.  Culver^  24  Barb.,  656 ;  Hastings  v. 
McKinley^  1  E.  D.  Smith,  273 ;  Sdden  v.  PringUy  17  Barb., 
468 ;  Lenonde  v.  Dunham^  1  Hilt.,  114 ;  2  Story  Eq.,  § 
1047 ;  Clark  v.  Mauran^  3  Paige,  373.) 

TF.  F,  Shepardy  for  the  respondent,  insisted,  among  other 
things,  that  there  was  no  presumption  of  payment  on  the 
facts  in  this  case.  {Ingraham  v.  BaZdAJoiny  9  If.  Y.,  45; 
Miller  V.  Smithy  16  Wend.,  425 ;  Waddds  Adr,  v.  Elmen- 
dorf's  Adr.y  10  N.  Y.,  170.)  That  the  plaintiff  was  the  real 
party  in  interest.  {Peterson  v.  Commercial  Bk,y  32  N.  Y., 
21 ;  Myers  v.  Machady  6  Abb.,  198 ;  Consident  v.  Brisbaney 
22  N.  Y.,  389.) 

Andrews,  J.  The  exception  to  the  admission  of  the  part 
of  the  answer  of  the  witness.  Dean,  to  the  fourth  direct  inter- 
rogatory, was  not  well  taken,  for  two  reasons ;  first,  the  evi- 
dence was  material,  and  the  objection  was  general  and  did 
not  indicate  the  ground  which  is  now  taken,  viz.,  that  the 
answer  was  not  responsive ;  and,  secondy  the  portion  of  the 
answer  objected  to  was  explanatory  of  a  prior  statement, 
made  in  the  same  answer  by  the  witness,  that  he  had  no 
pecuniary  interest  in  the  judgment,  and  that  Mrs.  Dimmock 
was  entitled  to  it  as  the  representative  of  her  husbjnd. 

This  part  of  the  answer  was  subject  to  the  same  objection 
now  made  to  the  part  objected  to,  and  the  defendant  could 
not  read  the  one  part  and  reject  the  other. 
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This  testimony  tended  to  establish  two  facts;  ^r«^,  the 
death  of  Spark  and  Dimniock,  the  co-obligees  of  Dean  in  the 
judgment  against  the  defendant,  before  the  assignment  by 
Dean  to  the  plaintiff,  and,  second,  that  the  consideration  of 
the  judgment  was  a  copartnership  demand  of  the  firm  of 
Dimmock,  Spark  &  Dean,  the  plaintiffs  therein. 

In  addition  to  this  proof  of  the  death  of  Spark,  the  will  of 
a  person  of  the  same  name,  made  at  New  Orleans  in  1847, 
and  admitted  to  probate  in  the  County  Court  of  Southampton 
county,  Virginia,  in  1848,  disposing  of  real  and  personal 
estate  in  that  county,  was  produced  and  proved  on  the  trial. 

The  death  of  a  Charles  Dimmock  at  Richmond,  in  1863, 
was  shown,  and  it  appeared  from  evidence  offered  by  the 
defendant,  that  a  payment  made  on  the  judgment,  in  1847, 
was  sent  to  Charles  Dimmock  at  that  place. 

The  answer  avers  that  the  plaintiffs  in  the  judgment  were 
residents  of  the  State  of  Virginia  at  the  time  it  was  recovered. 

The  evidence  in  the  case  was  sufficient  to  establish  pHma 
facie  that  the  demand  on  which  the  judgment  was  recovered 
was  a  copartnership  demand,  and  that  Dean,  at  the  time  of 
his  assignment  to  the  plaintiff,  was  survivor  of  the  firm. 

Upon  these  facts,  the  right  of  Dean,  as  survivor,  to  assign 
the  judgment  was  undoubted. 

Upon  the  death  of  one  partner,  the  demands  and  choses-in- 
action  of  the  copartnership  belong  to  the  surviving  partners, 
and  they  possess  the  sole  and  exclusive  right  to  reduce  them 
to  possession,  and  when  recovered  they  stand  as  trustees  for 
the  representatives  of  the  deceased  partner  to  the  extent  of 
his  interest. 

The  law  not  only  vests  the  legal  title  to  the  choses-in-action 
in  the  surviving  partner,  but  it  casts  upon  him  the  duty  to 
get  in  the  debts  and  settle  the  affairs  of  the  partnership.  The 
jus  accresceiidi  exists  for  this  pui'pose.  (Story  on  Part.,  346 ; 
Murray  v.  Mumford,  6  Cow.,  441 ;  Peters  v.  Da/vis,  7  Mass., 
257 ;  Jarvis  v.  Hyer,  4  Dev.,  367.) 

The  right  to  assign  is  incident  to  the  possession  of  the  legal 
title,  and  a  defendant  in  an  action  by  the  assignee  cannot 
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question  the  consideration  upon  which  it  was  made.  (Story 
on  Part.,  §  115 ;  Peterson  v.  The  Chemical  Bamky  32  N.  Y., 
21.)  The  Code  has  not  changed  the  rule  upon  this  sub- 
ject. 

The  survivor  of  a  firm  is  the  real  party  in  interest  to  a 
demand  owned  by  or  due  to  the  firm.  The  debtor  cannot, 
when  sued  by  the  survivor,  object  that  the  representatives  of 
the  deceased  partner  are  not  made  parties  with  the  survivor. 
Their  equity  is  to  have  an  accounting  and  adjustment  of  the 
affairs  of  the  partnership,  and  they  have  no  specific  interest  in 
the  debt  sued  upon,  but  in  a  residuum,  which  is  uncertain 
and  contingent. 

It  is  not  material,  upon  the  question  of  the  capacity  of  the 
surviving  partner  to  maintain  an  action  for  the  partnership 
demand,  that  the  beneficial  interest  in  the  claim  was  by  the 
arrangement  between  the  copartners  in  the  deceased,  or  that 
upon  an  accounting  his  representatives  would  be  entitled  to 
the  proceeds. 

The  test  is,  was  the  demand  at  the  time  of  the  death  of  the 
copartner  a  copartnership  demand  ?  If  it  was,  the  survivor 
takes  the  legal  title  with  its  incidents,  however  limited  his 
equitable  interest  may  be,  and  notwithstanding  on  an  account- 
ing nothing  might  remain  to  him.  {Clark  v.  Howe^  23  Me., 
560.) 

The  defendant  in  this  case  sought  to  maintain  the  claim 
that  Dean,  the  surviving  partner,  had  no  interest  in  the  judg 
ment  and  could  not  assign  it  to  the  plaintiff,  upon  proof  that 
by  the  copartnership  agreement  between  Dimmock,  Spark 
&  Dean,  the  latter  had  an  interest  in  the  profits,  and  not  in 
the  property  of  the  concern. 

But  the  debt  against  the  defendant  was  treated  by  the  firm 
as  a  partnership  demand,  and  judgment  was  recovered  upon 
it  as  such. 

Dean  was  liable,  for  the  debts  of  the  firm,  and  had  an 
interest  in  having  them  paid  out  of  the  assets,  and  the  profit 
to  which  he  was  entitled  could  only  be  ascertained  after  the 
collection  and  application  of  the  firm  property. 
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The  testimony  and  declarations  of  Dean,  as  to  his  interest 
in  the  judgment,  had  relation  to  his  construction  of  the 
copartnership  agreement,  and  did  not  tend  to  establish  a  want 
of  legal  title  in  him  at  the  time  of  his  assignment  to  the 
plaintiff. 

The  mere  lapse  of  time  between  the  rendition  of  the  judg- 
ment and  the  commencement  of  the  suit  upon  it,  raised  no 
presumption  that  it  had  been  paid.  {Ing7*aham  v.  Baldwm^ 
9  N.  Y.,  45 ;  MiUer  v.  SmUk'a  jEw?.,  16  Wend.,  426.) 

The  offer  to  show  the  pecuniary  ability  of  the  defendant, 
and  that,  since  1849,  he  had  been  possessed  of  a  large  pro- 
perty, did  not  tend,  we  think,  to  establish  the  plea  of  pay- 
m^t,  and  was  properly  overruled. 

If  payment  had  been  enforced  by  legal  process,  it  could 
have  been  established  by  record  evidence. 

The  plaintiffs  in  the  judgment  resided  in  another  State. 

If  the  judgment  had  been  paid,  *some  evidence  of  the  fact, 
it  may  reasonably  be  supposed,  would  have  been  retained  by 
the  defendant,  or  the  judgment  would  have  been  satisfied. 

The  case  of  MiUer  v.  Smithy  supra^  to  which  we  have  been 
referred,  is  quite  different  in  its  circumstances  from  this,  and 
•is  not  an  authority  for  the  admission  of  the  evidence  offered. 

There  are.no  other  questions  in  the  case  which  we  deem  it 
important  to  notice,  and  as  no  error  appears  to  have  been 
committed  on  the  trial,  the  judgment  should  be  affirmed  with 
costs. 

All  concur  except  Allen,  J.,  not  voting. 

Judgment  affirmed. 
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Charles  Loughean,  Appellant,  v.  William  S.  Eoss, 

Eespondent. 

If  a  tenant,  having  the  right  to  remove  fixtures  erected  by  him  on  the 
demised  premises,  accepts  a  new  lease  of  such  premises,  including  the 
buildings,  without  reservation  or  mention  of  any  claim  to  the  build- 
ings, and  enters  upon  a  new  term  thereunder,  the  right  of  removal  is  lost, 
notwithstanding  his  actual  possession  has  been  continuous. 

The  subsequent  removal  of  such  erection  by  the  tenant,  before  expiration 
of  the  second  term,  being  without  legal  right,  is  not  a  breach  of  cove- 
nants of  seizin  and  for  quiet  enjoyment  in  a  deed  by  the  landlord. 

(Submitted  June  12th;  decided  June  32d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  district,  affirming  a  judgment  dismissing 
the  complaint,  with  costs. . 

Action  for  breach  of  covenant  of  seizin  and  quiet  enjoyment 
in  a  deed  of  two  lots  on  Seventh  avenue  and  Fifty-fifth  street, 
New  York,  "  with  the  corner  house,  and  the  house  on  the 
adjoining  lot."  The  deed  was  made  January  11,  1866,  the 
premises  then  being  in  the  occupancy  of  tenants  under  the 
defendant.  Up  to  May  1st,  1865,  the  premises  had  been 
under  lease  for  a  term  of  years,  and  the  buildings  on  the  lots 
had  been  erected  by  tlie  tenants.  On  the  expiration  of  these 
leases,  and  on  the  1st  of  May,  1865,  the  defendant  had  leased 
one  of  the  lots  to  the  former  tenant,  or  to  one  occupying 
under  or  by  assignment  from  the  former  tenant,  for  one  year, 
by  parol,  rent  payable  quarterly  in  advance ;  and  on  the  4th 
of  April  had  demised  the  other  lot,  by  written  lease,  to  the 
former  tenant,  for  three  years,  at  a  specified  rent,  payable 
quarterly  in  advance,  with  a  provision  that,  in  case  of  a  sale 
of  the  premises,  the  lease  should,  at  the  option  of  the  pur- 
chaser, be  converted  into  a  lease  Hfrom  month  to  month,  and 
the  lessee  covenanted,  at  the  expiration  of  the  time,  to  sur- 
render the  premises  in  as  good  state  and  condition  as  reason- 
able use  and  wear  would  permit,  damages  by  the  elements 
excepted.    After  the  conveyance  to  the  plaintiff,  and  before 
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the  first  of  May  thereafter,  the  buildings  were  removed  by 
the  tenants,  or  some  one  claiming  under  them,  they  claiming 
the  right  to  remove  them.  The  plaintiff  taking  the  same 
view  of  the  rights  of  the  tenants,  brought  this  action  to 
recover  the  value  of  the  buildings,  and  on  the  trial  at  the 
circuit,  in  New  York  city,  was  nonsuited ;  and  the  nonsuit 
being  sustained  by  the  Supreme  Court  in  banc,  the  plaintiff 
has  appealed  to  this  court. 

Alfred  Roe^  for  the  appellant,  as  to  the  effect  of  re-letting, 
cited  Petiton  v.  Hobart  (2  East,  88) ;  Werton  v.  Woodcock 
(7  M.  &  W.,  14)  ;  Omlony  v.  Jones  (19  N.  Y.,  234) ;  J/iVi- 
ahdl  V.  Uayd  (2  M.  &  W.,  456) ;  Lynde  v.  liussell  (1  B.  & 
A.,  394) ;  Leader  v  jBbmewood  (5  C.  B.,  N.  S.,  456) ;  W/tip- 
ley  V.  Dewey  (8  Cal.,  36) ;  Shepard  v.  Spaulding  (4  Met., 
416)  ;  State  v.  EaioU  (11  N.  H.,  540) ;  Taylor,  L.  &  T.,  404; 
Devm  V.  Dougherty  (27  How.,  465). 

Peter  B.  Roas^  for  the  respondent,  to  the  same  question, 
cited  Ferrard  on  Fixtures,  72,  79,  217 ;  Taylor,  L.  &  T.,  548, 
551,  552 ;  Smith,  L.  &  T.,  349 ;  Woodfall,  L.  &  T.,  218 ; 
Holthouse  Law  Die,  261 ;  2  Bouv.,  3,  4 ;  17  Abb.,  360 ;  10 
Bosw.,  537;  1  Daly,  325;  7  Barb.,  263;  35  id.,  58;  41  id., 
231. 

Allen,  J.  It  is  not  claimed  by  the  defendant  that  the 
tenants  occupying  the  premises  for  the  terms  ending  on  the 
Ist  of  May,  1865,  having  erected  the  buildings  during  their 
tenancy,  might  not,  during  the  continuance  of  their  terms 
and  their  occupancy  under  the  first  leases,  have  removed  the 
buildings ;  and  the  plaintiff'  does  not  deny,  that  after  the 
expiration  of  the  terms,  and  the  tenants  had  ceased  to  occupy 
as  tenants,  their  right  to  remove  the  buildings  would  have 
been  lost ;  that  a  surrender  of  the  premises  would  have  been 
an  abandonment  of  the  claim  to  the  buildings,  and  they  would 
have  become  the  property  of  the  landlord  as  a  part  of  the 
realty.     The  material  question  in  the  case  is,  as  to  the  effect 

Hand— Vol.  VI.        100 


/ 
/ 


794 


LOUGHBAN  V.  Ross. 


[June, 


Opinion  of  the  Court,  per  AiiLEST,  J. 


1 


of  the  second  letting  and  occupation  under  it,  after  the  expi- 
ration of  the  iirst  leases,  upon  the  rights  of  the  tenants  and 
the  ownership  of  the  buildings.  The  rule  is,  that  whatever 
fixtures  the  tenant  has  a  right  to  remove  must  be  removed 
before  his  term  expires,  except  when  the  time  at  which  the 
term  will  end  is  uncertain,  depending  upon  a  contingency, 
and  it  may  be  determined  unexpectedly  to  the  tenant,  in 
which  case  he  may  be  entitled  to  a  reasonable  time  for  remov- 
ing fixtures  after  the  expiration  of  the  tenancy.  {EUia  v. 
Paige^  1  Pick.,  43 ;  Reynolds  v.  Shvler,  5  Cow.,  323.)  The 
rule  may  be  subject  to  the  further  qualification,  that  the  right 
to  remove  the  fixtures  is  not  lost  to  the  tenant  so  long  as  his 
possession  as  tenant  continues ;  and  the  claim  of  the  plaintiff 
is,  that  this  qualification  includes  and  saves  the  right  of  a  ten- 
ant continuing  in  possession  under  a  new  lease.  The  right 
of  the  tenant  to  remove  is  a  privilege  conceded  to  him  for 
reasons  of  public  policy,  and  may  be  waived  by  him,  and  will 
(be  regarded  as  abandoned  by  any  acts  inconsistent  with  a 
I  claim  to  the  buildings  as  distinct  from  the  land,  and  upon  aban- 
I  donment  of  the  right  by  the  tenant,  fixtures  erected  by  him 
;  immediately  become  the  property  of  the  landlord  as  a  part  ot 
the  land.  A  surrender  of  the  premises,  after  the  expiration 
of  the  lease,  is  such  an  abandonment  as  vests  the  title  in  the 
landlord.  In  reason  and  principle  the  acceptance  of  a  lease 
of  the  premises,  including  the  buildings,  without  any 
reservation  of  right,  or  mention  of  any  claim  to  the  build: 
ings  and  fixtures,  and  occupation  under  the  new  letting,  are 
equivalent  to  a  surrender  of  the  possession  to  the  Undlord  at 
the  expiration  of  the  first  term.  The  tenant  is  in  under  a 
new  tenancy,  and  not  under  the  old ;  and  the  rights  which 
existed  under  the  former  tenancy,  and  which  were  not 
claimed  or  exercised,  are  abandoned  as  eflfectually  as  if  the 
tenant  had  actually  removed  from  the  premises,  and  after  an 
interval  of  time,  shorter  or  longer,  had  taken  another  lease 
and  returned  to  the  premises.  A  lease  of  lands  and  premises 
carries  with  it  the  buildings  and  fixtures  on  the  premises, 
and  the  tenant,  accepting  a  lease  of  the  premises  without 
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excepting  the  buildings,  takes  a  lease  of  the  lands  with  the 
buildings  and  fixtures,  and  acknowledges  the  title  of  the 
landlord  to  both,  and  is  estopped  from  controverting  it.  In 
respect  to  the  lot  of  which  there  was  a  written  lease  fgr  the 
new  term,  the  tenant  expressly  covenanted  to  surrender  the 
premises,  at  the  end  of  the  term,  ^^  in  as  good  state  and  con- 
dition as  a  reasonable  nse  and  wear  thereof  will  permit, 
damages  by  the  elements  excepted ;"  and  this  covenant  relates 
to  and  includes  the  buildings  then  on  the  premises,  and  if 
they  are  excluded  from  its  operation  it  can  have  no  effect. 
It  follows  that  the  tenant  becoming  a  party  to  that  lease,  and 
occupying  under  it,  is  estopped  from  claiming  the  buildings 
as  his  own,  for  he  has  covenanted  to  surrender  them,  as  a  part 
of  the  premises  and  included  within  the  general  description, 
to  the  landlord  at  the  end  of  the  term,  in  good  repair.  Such 
is  also  the  implied  undertaking  of  the  tenant  taking  a  new 
lease  by  parol.  Elementary  writers  are  very  well  agreed  that, 
when  a  tenant  continues  in  possession  under  a  new  lease  or 
agreement,  his  right  to  remove  fixtures  is  determined,  and  he 
is  in  the  same  situation  as  if  the  landlord,  being  seized  of  the 
land  with  the  fixtures,  had  demised  both  to  him.  (Taylor's  L. 
and  T.,  91 ;  Gibbons'  Law  of  Fixtures,  42 ;  and  Grady's  Law 
of  Fixtures,  98.)  And  it  would  seem  that  the  position  is 
warranted  by  authority.  When  the  tenant  continues  in  pos- 
session after  ejectment  brought  by  the  landlord,  under  an 
arrangement  with  him,  and  with  his  assent  to  a  stay  ol 
execution,  the  tenant's  right  to  remove  buildings  fron. 
the  premises,  erected  by  himself  during  his  lease,  is  gone, 
{Fitzhe7^heH  v.  Shaw^  1  II.  Black,  258.)  The  court  held  thai 
there  was  an  implied  agreement  that  the  tenant  should  deliver 
up  the  premises  in  the  same  condition  as  they  were  in  when 
the  agreement  was  made.  The  same  was  held  in  Hea^  v.  Bar- 
ton (12  0.  B.,  274),  Jervm,  Ch.  J.,  saying :  "  If  the  tenants 
meant  to  avail  themselves  of  their  continuance  in  possession 
to  remove  the  fixtures,  they  should  have  said  so."  The 
general  form  of  expressing  the  right  of  the  tenant  to  remove 
fixtures,  is  that  they  must  be  removed  within  the  term ;  that 
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is,  the  term  during  which  they  were  erected,  and  unless  the 
lessee  uses,  during  the  lease,  the  privilege  to  sever  them,  he 
cannot  afterwards  do  it.  {Zee  v.  Hisdon,  7  Taunt.,  188 ;  Zyde 
V.  Husaelly  1  B.  &  Ad.,  394.)  But  it  may  be  done  so  long  as 
the  possession  continues,  although  the  term  may  have  ended, 
if  there  has  been  no  new  agreement.  (Penton  v.  Hobarty  2 
East,  88.)  A  case  somewhat  analogous  in  principle  to  this 
was  that  of  Thresher  v.  Proprietors  of  the  East  London 
Water-works  (2  B.  &  C,  608),  in  which  it  was  decided  that 
a  lessee,  who  had  erected  fixtures,  for  the  purposes  of  trade, 
upon  the  demised  premises,  and  afterwards  took  a  new  lease, 
to  commence  at  the  expiration  of  the  former  one,  which  new 
lease  contained  a  covenant  to  repair,  was  bound  to  repair 
those  fixtures,  unless  strong  circumstances  existed  to  show  that 
they  were  not  intended  to  pass  under  the  general  words  of 
the  second  demise,  and  a  doubt  was  expressed  whether  any 
circumstances,  dehors  the  deed,  could  be  alleged  to  show  that 
they  were  not  intended  to  pass. 

Aldeeson,  B.,  in  Weeton  v.  Woodcock  (7  M.  &  W.,  14), 
says :  "  The  rule,  to  be  collected  from  the  several  cases  decided, 
seems  to  be  this ;  that-the  tenant's  right  to  remove  fixtures 
continues  during  his  original  term,  and  during  such  further 
period  of  possession  by  him,  as  he  holds  the  premises  under 
a  right  still  to  consider  himself  a  tenant,"  and  the  right  to 
remove  the  fixtures  was  denied  to  the  assignees  of  the  tenant, 
although  they  retained  the  possession,  the  plaintiff  having 
made  an  entry  to  enforce  a  forfeiture.  (See  also  MvushaU  v. 
Lloydy  2  M.  &  W.,  450;  Shepa/rd  v.  Spaidding,  4  Mete., 
416.)  The  tenants,  holding  under  a  new  demise,  had  not  the 
legal  right  to  remove  the  fixtures  put  by  them  on  the  premises 
during  a  former  term,  there  being  no  mention  of  the  right  in 
the  second  lease.  The  offer  to  prove  that,  by  custom  in  the 
city  of  New  York,  tenants  had  a  right  to  remove  buildings, 
did  not  go  beyond  the  right  conceded  by  the  defendant.  The 
evidence,  therefore,  if  otherwise  competent,  could  not  have 
aided  the  plaintiff. 
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The  difficulty  is,  that  the  conceded  right  was  abandoned 
and  lost  by  its  non-exercise  during  the  tenancy  under  which 
the  buildings  were  erected.  The  remedy  of  the  plaintiff  was 
against  the  persons  wrongfully  removing  the  buildings,  and 
not  on  the  defendant's  covenant. 

The  judgment  should  be  affirmed. 

Church,  Ch.  J.,  Folger  and  Andrews,  JJ.,  concur; 
Grover  and  Peokham,  JJ.,  dissent. 

Judgment  affirmed. 


The  Manhattan  Brass  and  MANurAOTURma  Company  v. 
Herman  B.  Sears,  impleaded  with  Frederick  Judson, 
Respondent. 

An  agreement  for  sharing  in  the  profits  of  a  business  is  sufficient  to  consti- 
tute a  partnership,  as  to  third  persons.  It  is  not  necessary  that  the  agree- 
ment be  to  shate  in  the  losses  also. 

(Argued  June  13th ;  decided  June  22d,  1871.) 

Appeae  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  a  judgment  of  the 
Special  Terra  dismissing  the  cpmplaint. 

Action  to  recover  a  balance  of  rent  upon  a  lease  of  certain 
premises  in  the  city  of  New  York,  executed  by  the  plaintiff, 
lessor,  to  the  "Judson  Eorseshoe  Company,  lessee,"  signed 
on  the  part  of  the  lessee  "  F.  Judson,  president." 

The  defendant  Judson  being  the  owner  of  a  patent  right, 
on  the  22d  of  June,  1866,  entered  into  the  following  agree- 
ment with  the  defendant  Sears : 

"  This  agreement,  made  at  the  city  of  New  York,  this  22d 
day  of  June,  1866,  between  Frederick  Judson,  of  Jersey  City, 
in  the  State  of  New  Jersey,  and  Herman  B.  Sears,  of  the  city 
of  New  York,  witnesscth  that  the  said  Frederick  Judson, 
being  the  sole  owner  in  his  own  right  of  the  patent  right  for 
the  improvement  in  horseshoe  calks,  for  which  a  patent  was 
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granted  by  the  United  States,  May  22d,  1866,  and  the  same 
being  free  and  clear  from  all  liens  and  encumbrances,  hereby 
agrees  to  sell,  and  does  seU  and  convey  to  Herman  B.  Sears, 
a  one  undivided  quarter  interest  in  said  patent  right,  for  the 
loan  of  $4,000  in  cash,  for  the  purposes  of  the  patent,  and  at 
the  risk  of  its  success,  and  the  sum  of  $15,000  purchase-money. 
The  said  $4,000  loan  is  to  be  paid  at  any  time  within  one 
year,  to  be  used  for  the  benefit  of  the  patent,  and  returned 
out  of  the  first  profits  of  the  business,  after  paying  the  salary 
of  the  agent  and  other  necessary  expenses.  The  said  $15,000 
purchase-money  is  to  be  paid  as  follows,  viz.,  to  be  realized 
and  retained  by  the  said  Frederick  Judson  out  of  Herman  B. 
Sears'  share  in  the  profits  arising  from  the  sale  of  rights  under 
the  patent,  and  one-half  of  all  dividends  payable  to  the  said 
Herman  B.  Sears  are  to  be  retained  by  said  Frederick  Judson 
until  they  amount  to  said  $15,000.  The  said  Frederick  Jud- 
son is  to  continue  to  be  the  sole  agent  of  the  whole  of  said 
patent  right,  at  a  salary  of  $1,500  a  year,  payable  only  from 
the  profits  of  the  whole  of  said  patent  right,  subject  to  an 
increase  hereafter  to  be  agreed  upon,  whenever  the  said  $15,000 
shall  be  realized,  and  the  profits  of  the  business  shall  authorize 
it.  The  object  of  this  agreement  is  not  for  any  purpose  of 
business,  or  manufacture,  or  partnership,  but  only  to  make  the 
parties  joint  owners  of  said  patent  right.  The  said  Frederick 
Judson  is  to  transact  all  business,  and  make  all  grants  in  his 
own  name,  and  to  keep  books  of  account  showing  all  moneys 
received  and  expended  in  said  matters,  which  are  to  be  always 
open  to  the  inspection  of  either  of  the  parties  to  this  contract. 

"  FKEDERIOK  JUDSON. 

"HERMAN  B.  SEARS." 
In  October  of  the  same  year,  the  defendant  Judson  hired 
from  the  plaintiff  premises  in  the  city  of  New  York  until 
May  1st,  1868,  which  were  used  for  the  introduction  and 
exhibition  and  sale  of  patent  rights.  It  appeared  that  some 
rent  on  this  lease  had  been  paid  by  an  order  upon  the 
defendant  Sears  in  favor  of  the  plaintiff,  drawn  by  Jud- 
son, out  of  the  $4,000  agreed  to  be  paid  by  Sears,  which 
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8ears  admitted  he  supposed  was  for  that  purpobe  when  he 
paid  it.  The  defendant  Sears  alone  defended,  and  put  in  a 
general  denial.  Evidence  was  given  to  show  that  the  defend- 
ant Sears  told  the  plaintiffs'  president,  before  the  lease  was 
signed,  that  he  knew  the  Judson  Horseshoe  Company ;  that 
it  owned  a  patent  worth  $1,000,000 ;  that  he  owned  the  quar- 
ter of  the  interest  in  that  patent,  in  the  concern  of  the  Judson 
Horseshoe  Company. 

The  defendant  Sears  moved  to  dismiss  the  complaint,  but 
without  stating  any  ground  of  such  motion.  The  court  granted 
tlie  motion,  and  the  plaintiffs  excepted.  Judgment  was  entered 
accordingly,  and  the  plaintiffs  appealed  to  the  General  Term 
of  the  Superior  Court,  where  the  judgment  was  aflirmed. 
The  case  below  is  reported  1  Sweeny,  426. 

fS.  B,  Brovmell^  for  the  appellant,  cited  Col.  on  Part.,  §  3  ; 
3  Kent,  6th  ed.,  24 ;  Stoiy  on  Part.,  §§2,  34,  36,  69,  60,  68 ; 
Ejr parte  Langdale,  18  Ves.,  300  ;  Wood  v.  VaUette  (7  Ohio 
St.,  192) ;  Hazard  v.  Ilaza/rd  (1  Story,  371) ;  Waugh  v.  Carver 
(2  H.  Bl.,  247) ;  Gray  v.  Smith  (2  Wm.  BL,  998) ;  Ex  parte, 
[Tamper  (17  Ves.,  403) ;  Champion  v.  Bostwick  (18  "Wend., 
176) ;  CaUkiU  Bk.  v.  Gray  (14  Barb.,  471). 

Charles  E.  Whitehead,  for  the  respondent,  cited  Parkhurst 
V.  E:insman  (1  Blatchford,  488) ;  Pitts  v.  Rail  (3  id.,  201). 

Peckham,  J.  To  constitute  one  a  partner,  as  to  third  per- 
sons, it  is  not  necessary  that  he  should  agree  to  share  in  the 
losses  of  the  business.  Sharing  in  the  profits  is  sufficient. 
The  reason  is,  that  sharing  in  the  profits  deprives  creditors 
of  part  of  the  means  of  payment.  {Pott  v.  Eyton,  3  Man. 
Gr.  &  S.,  32 ;  64  C.  L.  K.,  31 ;  Col.  on  Part.,  6,  4th  Am.  ed., 
and  cases  cited ;  Story  on  Part.,  Gray's  ed.,  §  2,  where  defi- 
nitions of  partnership  are  given  by  different  writers.)  More 
generally  no  allusion  is  made  to  sharing  losses.  (And  see  sec- 
tion 68 ;  3  Kent,  8th  ed.,  26 ;  Grace  v.  Smith  2  W.  Bl., 
998). 
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Here  seem  to  be  all  the  elements  of  a  partnership,  as 
claimed  by  any  writer  : 

1st.  Sharing  in  the  profits. 

2d.  Sharing  in  the  losses,  at  least,  to  the  extent  of  $4,000, 
the  repayment  of  the  whole  of  which  depended  upon  the 
profits. 

3d.  The  right  to  inspect  the  books.  (Story  on  Part.,  §  69, 
note  1.) 

4th.  A  common  interest  in  the  stock  of  the  company.  (3 
Kent,  24.) 

It  is  not  the  less  a  partnership,  that  Judson  was  "  to  transact 
all  business,  and  make  all  grants  in  his  own  name."  A  secret 
or  dormant  partner  is  always  intended  to  be  unknown.  He 
is  not  thereby  the  less  a  partner. 

It  is  urged  that  the  respondent  expressly  refused,  in  the 
contract,  to  enter  into  any  "business  or  manufacture  or  part- 
nership." There  is  no  such  refusal.  But  the  contract  says 
simply  that  such  was  not  the  "  object  of  the  parties,"  but  only 
to  make  the  parties  joint  owners  of  the  patent.  Yet  the 
contract  carefully  provides  for  the  business,  and  for  the  dis- 
position of  its  profits.  It  continues  Judson  as  the  sole  agent 
of  the  whole  of  the  patent  right  at  an  agreed  salary,  payable 
from  the  profits,  subject  to  an  increase  thereafter  to  be  agreed 
upon  "  whenever  the  $15,000  shall  be  realized,  and  the  profits 
of  the  business  shall  authorize  it." 

"What  the  precise  business  is  as  to  the  patent  is  nowhere 
stated,  except  incidentally,  viz.,  that  "the  profits  arising 
from  the  sale  of  rights  under  the  patent "  are  to  be  applied 
in  a  share  for  the  defendant's  benefit  toward  paying  for  an 
interest  in  the  patent. 

Nor  is  the  business  to  cease  when  the  one-third  interest 
in  the  patent  is  paid  for,  as  provision  is  expressly  reserved 
for  an  increase  of  the  agent's  salary  at  that  time. 

Here,  then,  is  express  and  particular  provision  for  carrying 
on  this  business  for  the  joint  benefit  of  the  parties,  defendants, 
for  sharing  in  the  profits,  and  in  a  degree  in  the  losses ;  and 
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the  mere  statement  that  its  "  object  is  not  for  a  partnership," 
will  not  change  the  legal  effect  of  the  contract. 

It  is  plainly  a  partnership  as  to  third  persons,  even  though 
expressly  agreed  that  it  should  not  be  so  between  themselves. 
Tlie  best  position  that  can  be  claimed  by  defendant  Sears,  is 
that  this  is  a  special  or  limited  partnership,  as  between  the 
parties  thereto.  In  such  case,  it  is  general  as  to  the  public, 
or  our  statute  on  that  subject  would  be  superfluous.  (Story 
on  Part.,  §  63,  and  cases  cited.) 

Judson,  therefore,  was  the  agent  of  the  defendants  in  all 
matters  touching  the  business  of  the  patent.  It  cannot  be 
held,  as  matter  of  law,  that  the  hiring  of  this  store  by  Jud- 
son was  not  within,  and  for  the  purpose  of  the  partnership 
business.  If  it  were  for  manufacturing  and  exhibiting  speci- 
mens of  the  patent's  work,  with  a  view  of  selling  the  rights, 
and  it  was  pertinent  to  that  end,  then  it  was  within  the  part- 
nership business,  though  it  may  not  have  been  a  wise  mode 
of  attaining  the  end. 

It  may  be  possible  that  the  steam  power  was  outside  of  the 
business ;  and  yet  it  would  not  then  be  proper  to  nonsuit,  if 
the  renting  was  appropriate  as  to  the  building  or  room,  but 
if  the  general  agent  of  tlie  company  thought  it  appropriate, 
and  acted  in  good  faith,  it  should  be  a  plain  case  of  excess  of 
authority,  or  the  company  should  be  bound  by  his  contract. 

It  may  be  observed  that  the  defendant.  Sears,  loaned  this 
$4,000,  "  to  be  used  for  the  benefit  of  the  patent,"  and  yet 
he  paid  a  draft  which  he  thought,  as  he  testified,  went  for  a 
payment  on  this  same  rent.  He  then,  obviously,  regarded 
this  renting  as  appropriate  to  the  business,  or  he  would  not, 
or  should  not,  have  consented  to  the  misappropriation  of  his 
money. 

The  court  erred  in  dismissing  the  complaint.  Judgment 
reversed,  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Chueoh,  Oh.  J.,  and  Allen,  J.,  not 
voting. 

Judgment  reversed. 
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45  8oe  Cholette  Sharpe,  Appellant,  v.  Benjamin  F.  Freeman  and 

188  aog  ?      rr  ? 

45  8oei  others,  Kespondents. 

In  an  action  against  the  widow  and  children,  and  also  the  personal  repre- 
sentatives of  an  intestate,  to  set  aside  a  deed  from  such  intestate  to  such 
widow  and  children,  claimed  to  be  fraudulent  as  against  creditors,  and 
for  sale  or  mortgage  of  the  lands  so  conveyed,  to  pay  debts,  the  roll  of  a 
judgment  recovered  by  the  plaintiff,  in  an  action  against  the  personal 
representatives  of  such  intestate,  upon  simple  contract  debts  accrued 
before  his  death  and  before  such  deed  was  given,  is  not  competent  evi- 
dence against  such  grantees. 

Such  judgment  does  not  render  the  claim  of  the  creditor  a  judgment  deDt, 
as  to  the  grantees  or  heirs-at-law  of  the  intestate. 

Nor  does  such  judgment  preclude  the  heirs-at-law  from  interpc^sing  the 
statute  of  limitations  to  the  claims  upon  which  it  was  recovered. 

The  practice  of  receiving  evidence  subject  to  objection,  and  reservmgtbe 
question  of  its  admissibility,  on  trials  before  referees,  criticised. 

(Argued  June  14th ;  decided  June  23d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  seventh  judicial  district,  affirming  a  judgment 
dismissing  the  complaint,  entered  upon  the  report  of  Sterling 
G.  Hadley,  Esq.,  referee. 

The  action  was  brought  to  set  aside  a  certain  conveyance 
•  of  real  estate,  by  Alvin  H.  Parks  to  the  defendants,  Susan 
Parks,  Ellen  Parks,  and  others,  his  wife  and  children,  and 
have  the  premises  declared  subject  to  the  debts  of  the  grantor, 
and  that  a  sale  or  mortgage  be  had,  and  the  proceeds  applied 
to  the  payment  of  such  debts. 

The  deed  was  executed  in  1854,  and  was  without  pecuniary 
consideration,  though  the  consideration  expressed  was  $500. 
Alvin  H.  Parks  died  intestate  in  1856,  and  the  defendants. 
Freeman,  Dickinson  and  Hiram  Parks,  and  also  the  widow, 
Susan  Parks,  received  letters  of  administration.  Before  this 
action  was  commenced,  the  administrators  had  a  final  settle- 
ment before  the  surrogate,  and  had  paid  out,  in  course  of 
administration,  all  moneys  received  by  them,  as  such,  and 
had  no  property  in  their  hands  applicable  to  the  payment  oi 
debts.     They  had  paid  about  $1,900  to  the  plaintiflT,  upon  a 
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judgment  recovered  by  him  against  such  administrators,  on  a 
reference  of  his  claims,  agreed  to  under  the  statute. 

At  the  time  of  his  death  the  intestate  was  largely  indebted 
to  the  plaintiff,  on  notes  and  book  account,  a  portion  of  which 
indebtedness  accrued  prior  to  the  above  mentioned  convey- 
ance, and  upon  this  indebtedness  the  plaintiff's  judgment  was 
recovered. 

The  lands  conveyed  were  of  the  value  of  $12,000.  The 
plaintiff's  judgment  was  for  $3,831.35.  The  total  indebted- 
ness of  the  intestate,  as  allowed  by  the  surrogate,  was  $30,000, 
of  which  the  administrators  paid  nearly  $5,000. 

The  plaintiff  made  no  proof  of  his  debt  upon  the  trial, 
except  by  producing  the  roll  of  the  judgment  so  entered  in 
his  favor  against  the  personal  representatives,  which  was 
received  by  the  referee,  subject  to  tlie  objections  made  by  the 
defendants  thereto.  The  judgment  was  recovered  and  dock- 
eted in  1858.     This  action  was  commenced  in  1866. 

The  referee  decided  that  the  judgment  "  did  not  establish 
any  indebtedness  against  the  widow  or  heirs-at-law  of  the  real 
estate  held  by  them ;"  that  the  plaintiff  had  no  legal,  valid, 
subsisting  debt  against  the  estate,  binding  on  the  heirs  or 
widow,  or  the  real  estate  in  their  hands;  that  the  plaintiff's 
claims  were  barred  by  the  statute  of  limitations,  and  that  the 
complaint  should  be  dismissed. 

The  case  below  is  reported,  2  Lansing,  171. 

Henry  R,  SeldeUy  for  the  appellant,  cited  Chatttavqua  Co. 
Batik  V.  WhiU  (6  N.  T.,  252, 253) ;  Conro  v.  Port  Ilem-y  Iron 
Go.  (12  Barb.,  68) ;  2  Barb.  Ch.  Pr.,  149 ;  Loomis  v.  T{fft  (16 
Barb.,  541) ;  WdLTcer  v.  Devereaux  (4  Paige,  252) ;  15  John., 
380,  381 ;  3  Cow.,  96 ;  Ball  v.  MiUer  (17  How.,  300) ;  Flora 
V.  Carheau  (38  N".  Y.,  113) ;  Elsey  v.  Metcalf  {1  Denio,  326); 
8ta/n,ton  v.  Wetherwax  (16  Barb.,  261). 

W.  C.  Rowley^  for  the  respondent,  cited  Willard  on  Execu- 
tors, 316,  and  cases  there  cited ;  Baker  v.  Kingsla^id  (10  Paige, 
360) ;  Fergvrson  v.  Brown  (1  Bradford's  Sur.  K.,  p.  10) ; 


804  Shaepe  v.  Freeman.  [June, 

Opiiiion  of  tlie  Court,  per  Folger,  J. 

Menwick  v.  Renwick  (1  Bradford's  K.,  234) ;  BaJl  v.  Ball 
(17  How.,  308) ;  Warren  v.  Paff  (4  Bradford  R.,  260) ;  Osgood 
V.  Manhattan  Co.  (3  Cow.,  612) ;  Baker  v.  Kingsland  (10 
Paige,  366) ;  Reynolds  v.  CoUins  (3  Hill,  36) ;  HoweU  v.  Balh 
cock  (24  W.,  488) ;  BucUin  v.  Chapin  (1  Lans.,  449) ;  Wig- 
gins V.  Armstrong  (2  John.  Ch.,  146). 

Folger,  J.  When  the  referee  admitted  the  judgment  roll 
in  evidence,  "subject  to  the  objections  duly  made  by  the 
defendants'  counsel,"  the  record  was  in  evidence  for  all  the 
legitimate  purposes  of  the  action.  By  receiving  the  roll  in 
that  way,  the  referee  followed  a  practice  which,  as  we  under- 
stand, prevails  in  some  parts  of  the  State,  in  trials  before 
referees.  It  is  understood  and  agreed  between  the  parties, 
that  the  validity  of  the  objection  is  not  at  the  moment  deter- 
mined. The  determination  of  it  is  reserved  by  the  referee  to 
be  made  upon  more  mature  consideration,  before  the  delivering 
of  his  report,  and  his  determination  thereon  to  be  explicitly 
stated  in  his  report.  If  he  shall,  after  the  case  is  submitted, 
overrule  the  objection  and  consider  the  evidence,  the  party 
objecting  to  it  is,  by  this  practice,  to  have  the  benefit  of  an 
exception.  If,  on  the  other  hand,  he  sustains  the  objection 
and  rejects  the  evidence,  the  party  offering  it  is  to  have  the 
benefit  of  an  exception.  Such,  we  say,  is  understood  to  be  a 
practice  in  some  parts  of  the  State.  It  is  one  not  to  be  com- 
mended, however;  for  it  does  not  conduce  to  a  clear  and 
accurate  trial  of  the  action,  nor  to  an  explicit  presentation  of 
the  questions  for  review.  If  the  referee,  in  his  report,  shall 
state  what  he  has  done  in  admitting  or  rejecting  the  evidence, 
and  it  shall  appear,  without  question,  in  the  case  as  made  up, 
that  he  has  ruled  and  an  exception  has  been  taken  to  his 
ruling,  such  exception  may  be  considered  on  review.  But  if, 
when  evidence  has  been  received  subject  to  objection,  he 
shall  have  afterward  either  sustained  or  overruled  the  objec- 
tion, and  there  does  not  appear  in  the  case  any  exception  by 
the  party  aggrieved,  it  may  turn  out  that  the  party  has  no 
sufficient  remedy.      This  case  presents  an  instance.      The 
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plaintiif  offered  in  evidence  a  judgment  roll ;  the  defendant 
made  several  objections ;  the  roll  was  received  subject  to 
those  objections.  The  plaintiff,  whose  evidence  was  in  tact 
received,  and  is  incorporated  in  the  case  now  on  appeal, 
claims  that  it  was  not  considered  by  the  referee ;  and  one  of 
his  points  is,  that  "  the  referee  erred  in  rejecting  the  record 
in  evidence  against  the  heirs,  after  it  had  once  been  received 
in  evidence  and  the  cause  was  submitted  to  him."  But  there  is 
nothing  to  show  us  that  he  rejected  it  in  evidence.  There  is 
no  exception  to  any  rejection  of  it  by  him.  He  has  reported, 
among  his  conclusions,  certain  statements  as  facts,  which  he 
could  have  derived  only  from  the  judgment  roll.  But  in  his 
conclusions  of  law,  he  makes  no  deduction  from  those  facts,  to 
the  benefit  of  the  plaintiff,  as  against  the  grantees  of  Parks.  It 
is  possible  that,  had  a  ruling  been  requested  at  the  hearing, 
when  the  testimony  was  objected  to,  and  it  had  been  made, 
the  plaintiff  might  have  conducted  the  trial  otherwise  than 
he  did.  But  his  evidence  was  admitted.  On  the  other  hand, 
had  the  referee,  receiving  the  evidence,  given  to^  it  all  the 
weight  which  the  plaintiff  claims  for  it,  the  defendant  has  no 
exception  to  its  admission.  Inasmuch,  as  a  general  rule,  we 
are  confined  in  our  review  to  the  errors  of  law,  which  are 
presented  by  exceptions  made,  it  is  evident  that  such  a  mode 
of  trial  of  actions  is  hazardous. 

The  case  is  then  before  us  with  this  evidence  in  it  as  the 
basis  of  facts  found,  but  with  conclusions  of  law,  upon  the  facts 
found,  adverse  to  the  plaintiff.  Did  the  referee  commit  any 
error  thereby  ?  We  are  of  the  opinion  that  he  would  have 
been  right,  had  he  ruled  that  the  roll  was  not  competent 
evidence  against  the  grantees  in  the  deed  from  Parks,  af 
such.  They  were  not,  nor  was  either  of  them,  in  his  own 
right,  a  party  to  that  record,  or  a  privy  to  it.  At  common- 
law,  a  judgment  against  executors  or  administrators  was  not 
evidence  against  the  heir,  nor  was  it  in  equity.  (Willard  on 
Ex'rs,  315,  and  case  cited.)  For  there  is  no  privity  between 
the  executor  and  the  heir.  And  though  the  grantees  in  the 
deed  were  also  the  widow  and  the  heirs-at-law  of  Parks,  there 
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is  no  privity  which  makes  the  judgment  roll  evidence  against 
them,  unless  it  is  made  so  by  statute.     The  statutes  expressly 
provide  that  a  judgment,  docketed  after  the  death  of  one 
against  whom  it  has  been  obtained,  or  against  his  executors 
or  administrator,  shall  not  bind  his  real  estate,  but  shall  be 
held  as  a  debt  to  be  paid  in  the  course  of  administration.    (2 
R.  S.,  359,  §  7 ;  M9,  §  12 ;  355,  §  24 ;  89,  §  40.)    The  sec- 
tions of   the    Revised    Statutes  do  not  give   any   compe- 
tency to  the  records  of  such  judgments,  as  evidence  against 
heirs-at-law  or  grantees.     The  judgment,  the  roll  of  which 
was  pnt  in   evidence  in  this  case,  was  recovered   against 
the  administrators  of  Parks,  upon  a  reference  agreed   to 
by  them   and  sanctioned  by  the  surrogate,   in   pursuance 
of  the  statute.     (2  R.  S.,  89,  §§  36,  37).     Chapter  460  of  the 
law  of  1837,  provides  for  the  mortgaging,  selling  or  leas- 
ing of  real  estate  of  a  deceased  person  for  the  payment  of  his 
debts.     But  it  declares  that,  where  a  judgment  has  been  got 
against  an  executor  or  administrator,  the  claim  shall  remain  a 
debt  to  th^  same  extent  as  before,  to  be  established  as  if  judg- 
ment had  not  been  obtained.     It  excludes  the  idea  that  the 
judgment  is  evidence  against  the  heir-at-law,  or  any  grantee 
of  the  land,  or  that  the  claim  assumes  the  character  of  a  judg- 
ment debt.     Chapter  172  of  the  Laws  of  1843  added  2^  pro- 
viso to  chapter  460  of  1837,  that  where  such  judgment  had 
been  obtained  on  a  trial  or  hearing  upon  the  merits,  it  should 
be  prima  fade  evidence  of  such  debt  before  the  surrogate. 
This  still  excludes  the  idea  that  it  is  evidence  in  any  other 
court,  or  that  the  debt  is  yet  a  judgment  debt.     The  heir-at- 
law  may  still  contest  the  validity  and  legality  of  the  debt, 
even  on  a  proceeding  before  the  surrogate,  and  may  set  up 
the  statute  of  limitations  in  bar,  and  that  notwithstandinff 
any  admission  by   the  administrator.     (2  R.  S.,  102,  §  10.) 
There  is  nothing  in  the  statutes  which  makes  the  judgment 
roll  evidence  against  these  grantees.     Nor  has  the  learned 
counsel  for  the  appellant  suggested  to  us  any  other  provision 
of  statute  law.     He  asks,  however,  "  would  not  a  note  of  the 
intestate  have  been    evidence,  or  a  judgment  against  him  * 
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Neither  would  have  been  conclusive  against  the  fraudulent 
grantee,  but  certainly  they  would  be  admissible,  and  prima 
fade  evidence  of  the  fects  shown  by  them.  If  a  judgment 
against  the  intestate  would  be  prima  facie  evidence,  would 
not  a  like  judgment  against  his  administrator?  K  a  note 
would  be  evidence,  would  not  a  judgment  record  reciting  the 
note,  and  in  which  the  note  is  merged,  be  evidence?"  The 
instances  put  are  not  analogous.  Where  the  signature  of  the 
intestate  to  the  note  is  proven,  it  is  the  declaration  or  act  of 
the  one  with  whom  the  heir  is  in  privity,  and  the  proof  is 
made  in  an  action  against  the  heir,  in  which  he  has  his  day 
in  court.  And  so,  when  the  judgment  on  the  note  against  the 
intestate  is  sliown,  it  is  a  judgment  against  one  with  whom 
the  heir  is  in  privity.  That  essential  is  lacking  in  this  judg- 
ment. 

And  though  one  of  the  grantees  (the  widow  of  Parks)  was 
also  a  defendant  in  the  action  in  which  the  judgment  was 
rendered,  the  roll  of  which  was  put  in  evidence,  she  was  such 
in  her  representative  capacity  with  the  other  adminis- 
trators.  As  such  she  might  not  deny  the  validity  of  the 
claims  of  the  plaintiff,  then  made  against  the  personal  repre- 
sentatives, and  yet  have  a  right  to  deny  them  when,  eight 
years  after,  they  are  set  up  against  her,  in  her  own  right,  as 
the  alleged  fraudulent  grantee  of  real  estate.  The  plaintiff*, 
in  1857  and  1858,  may  have  had  legal  claims  against  the 
estate  of  the  intestate,  which  an  administratrix  could  not  resist, 
save  by  proof  of  payment  or  set  oif.  But  when,  in  1866,  he 
comes  to  collect  those  claims  from  real  estate,  which  has  been 
conveyed  to  her  by  the  intestate  in  his  life-time,  she  may 
take  the  position  that  those  claims,  which  were  once  enforce- 
able against  the  administrator,  are  now  barred  by  the  statute 
of  limitations,  against  heirs-at-law  and  grantees,  and  also  that, 
though  made  the  subject  of  a  judgment  by  provision  of 
statute,  they  are,  by  the  same  statute,  precluded  from  becoming 
thereby  judgment  debts.  The  learned  counsel  for  the  appel- 
lant claims,  however,  that  the  judgment  roll  having  been 
received  in  evidence,  though  objection  was  made  by  the 
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respondents,  it  cannot  now  be  claimed  that  it  was  incompe- 
tent |is  evidence  against  them. 

It  is  held,  in  Flora  v.  Carheau  (38  N.  Y.,  Ill),  that  where 
testimony  tending  to  establish  a  material  fact,  although 
incompetent  in  its  nature,  is  received  without  objection,  or 
being  objected  to,  is  received,  notwithstanding  the  objection, 
the  party  has  a  right  to  insist  upon  the  facts  shown  thereby. 
Granting  the  whole  force  of  the  authority,  the  appellant  can- 
not claim  that  any  more  was  proven  by  the  judgment  roll 
than  it  was  capable  of  proving.  He  can  only  claim  that 
there  are  established  in  the  action  the  facts  shown  thereby. 
That  the  roll  was  admitted  in  evidence  did  not  make  the 
debts,  wliich  were  involved  in  the  action  in  which  that  judg- 
ment was  rendered,  judgment  debts.  It  did  show  that,  in 
1858,  the  plaintiff  was  the  owner  and  holder  of  certain  simple 
contract  debts  against  the  intestate,  and  that,  in  proceedings 
under  the  statute,  he  had  established,  against  the  personal 
representatives  of  the  intestate,  his  right  to  the  payment  of 
them  from  the  assets  of  the  estate. 

Certainly  the  plaintiff  cannot  claim  that  he  stands  in  any 
better  position  than  he  would  be  in  were  there  no  deed  fix>m 
the  intestate,  and  the  title  to  the  lands  were  on  the  record  in 
his  name.  It  is  stated,  indeed,  that  the  purpose  of  the  action 
may  be  to  set  aside  the  deed,  so  that  application  may  be  made 
to  the  surrogate  to  sell  tlie  lands,  as  real  estate  of  the  intestate, 
for  the  payment  of  his  debts.  If,  however,  the  deed  w^ere  set 
aside,  or  liad  never  been,  and  the  plaintiff  were  now  making 
application  to  the  surrogate  for  sale  of  the  land,  the  heirs  at 
law  could  contest  his  claim,  and  set  up  the  statute  of  limita- 
tions against  it.  The  judgment  would  be  prima  fade  evi- 
dence of  the  debt,  and  no  more.  But,  in  making  evidence 
that  the  debt  ever  existed,  it  would  show  that  it  was  eight 
years  since  it  was  due,  and  also  establish  pritna  facie  the 
defence  of  the  statute,  in  favor  of  the  heirs.  It  cannot  prove 
more  in  this  action. 

It  is  said  that  the  statute  is  not  well  pleaded  by  the  defend- 
ants.   The  answer  avers  that  they  did  not^  nor  did  their  intes- 
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tate,  become  indebted  to  the  plaintiff  within  nine  years  next 
preceding  the  commencement  of  the  action,  nor  did  they 
undertake  or  promise  to  pay  the  plaintiff,  in  the  manner  and 
form  set  forth  in  the  complaint.  The  appellant  contends  that 
this  answer  does  not  negative  the  accruing  of  a  cause  of 
action  within  six  years  of  the  bringing  of  the  action ;  that 
though  the  promise  may  not  have  been  made  nor  the  indebted- 
ness begun  within  nine  years,  it  may  have  been  not  until 
within  six  that  the  promise  was  mature  or  the  indebtedness 
due  and  payable.  But  it  will  be  observed  that  the  answer 
denies  the  becoming  indebted  or  promising  in  the  manner 
and  form  set  forth  in  the  complaint.  That  manner  and  form 
is  "in  divers  demands,  notes  and  accounts,  more  particularly 
specified  in  the  judgment  roll,"  which,  it  is  alleged,  was 
filed  and  judgment  docketed  against  the  administrators  on  the 
81st  August,  1858.  This  is  tantamount  to  an  averment  that 
the  divers  demands,  notes  and  accounts  were  due  and  payable 
before  the  proceedings  were  commenced,  which  resulted  in  a 
judgment  in  August,  1858.  The  answer  denying  the  becom- 
ing indebted  and  the  promise  and  undertaking  within  nine 
years,  in  manner  and  form  as  set  forth  in  the  complaint,  is 
tantamount  to  a  denial  that  within  nine  years  there  was  a 
becoming  indebted  and  a  promise  and  undertaking  to  pay  the 
demands,  notes  and  accounts,  which  became  due  and  payable 
before  August  1,  1858.  From  the  two  pleadings  the  issue  is 
sufficiently  definite  to  admit  in  proof  the  defence  of  the  sta- 
tute. 

The  judgment   should  be   affirmed,   with    costs    to    the 
respondent. 

All  concur. 

Judgment  affirmed. 
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John  Robinson,  Respondent,  v,  Henry  Weil,  Appellant. 

The  addition  of  the  words  "  per  agreement"  to  the  items  of  a  bill  of  par- 
ticulara,  does  not  preclude  proving  and  recovering  the  value  of  the  ser- 
vices specified  in  sueh  bill,  although  an  agreement  for  the  payment  of  a 
specified  sum  is  not  proved. 

(Argued  for  the  appellant,  submitted  by  the  respondent,  June  14,  1871 ; 
decided  June  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  district,  affirming  a  judgment  entered 
upon  a  verdict  in  favor  of  the  plaintiff. 

The  plaintiff  sued  the  defendant  for  services  as  a  physician ; 
the  complaint  being  for  medical  and  surgical  services,  etc., 
generally.     The  defendant  answered  by  a  general  denial. 

The  plaintiff's  attorney  served  upon  the  defendant's 
attorney  a  bill  of  particulars,  the  first  item  of  which  was  as 
follows :  To  professional  services  from  December  23d,  1867, 
to  February  19th,  1868,  per  agreement,  $500. 

Upon  the  trial  the  defendant  admitted  the  second  and  third 
items  of  the  bill  of  particulars,  amounting  to  sixty-seven 
dollars,  and  the  parties  went  to  trial  upon  the  first  item  only. 

The  plaintiff,  testifying  on  his  own  behalf,  stated  that  he 
took  charge  of  the  defendant's  case  upon  the  express  agree- 
ment that  he  should  be  paid  $600,  or  $1,000,  according  to 
the  length  of  time ;  that  the  defendant  went  under  his  treat- 
ment, and  continued  froni  December  23d,  to  February  19th 
following,  and  that  he  charged  the  defendant  $500,  the  mini- 
mum sum. 

The  plaintiff's  counsel  here  asked  the  witness  what  these 
services  were  worth.  The  defendant's  counsel  objected  to 
the  question,  upon  the  ground  that  the  plaintiff  had,  by  his 
bill  of  particulars,  limited  his  claim  to  the  special  agreement 
for  $500.  The  court  sustained  the  objection,  and  excluded 
all  evidence  of  the  value  of  the  services,  by  either  side. 

The  only  other  evidence  was  that  of  the  plaintiff's  son, 
who  testified,  substantially,  the  same  as  his  father,  and  that 
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of  tlie  defendant,  who  contradicted  them  both  in  the  most 
positive  and  unqualified  manner. 

The  court  charged  the  jury,  substantially,  that  if  they  found 
that  the  agi'eement  claimed  by  the  plaintiff  was  not  made, 
*'  then  you  have  to  inquire  into  the  value  of  the  services,  and 
give  the  plaintiff  a  verdict  for  such  amount  as  you  consider 
the  services  reasonably  worth."  The  defendant's  counsel 
excepted  to  this  part  of  the  charge. 

The  court  further  charged,  "  that  the  evidence  of  what  Dr. 
Robinson  said  he  would  charge,  is  some  evidence  of  what  his 
opinion  is  as  to  tlie  value  of  the  services."  The  defendant's 
counsel  excepted  to  this  part  of  the  charge.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for  $556. 

A.  C.  Morris,  for  the  appellant. 

Crodke,  Bergen  <&  Pratt,  for  the  respondent.  * 

Rapallo,  J.  We  are  of  opinion  that  the  plaintiff  was  not 
precluded,  by  the  form  of  his  bill  of  particulars,  from  prov- 
ing and  recovering  the  value  of  the  services,  though  he 
should  fail  to  prove  an  agreement  for  the  payment  of  a  speci- 
fied sum  therefor.  The  bill  of  particular  specifies  the  nature 
of  the  services,  and  the  dates  between  which  they  were  rend- 
ered and  the  amount  claimed,  and,  in  those  respects,  limited  the 
plaintiff's  proofs;  but  the  addition  of  the  words  "by  agree- 
ment," did  not  restrict  him  to  proof  of  a  special  agreement 
fixing  the  price. 

The  charge  would  have  been  correct  in  so  far  as  it  author- 
ized the  jury,  in  case  they  did  not  find  the  contract,  to  find 
the  value  of  the  services,  had  there  been,  independently  of 
the  alleged  contract,  any  evidence  of  such  value,  upon  which 
a  verdict  could  be  based.  But  the  judge  had  excluded  evi- 
dence on  either  side  as  to  value,  and  none  was  given.  In  the 
absence  of  such  evidence,  it  was  error  to  submit  the  question 
of  value  to  the  jury  independently  of  the  question  of  con- 
tract. 
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What  Dr.  Robinson  said  he  would  charge  was  not  evi- 
dence on  the  question  of  value,  nor  did  it  legally  prove  even 
what  his  opinion  was  on  that  subject.  His  sworn  testimony, 
as  to  the  value  of  his  services,  would  have  been  competent, 
but  his  unsworn  statement  was  not. 

As,  under  the  charge  of  the  court,  the  verdict  may  have 
been  based  upon  the  supposed  value  of  the  services,  and  not 
upon  a  finding  of  the  special  contract,  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

All  concur.     Judgment  reversed  and  new  trial  granted. 


The  People  op  the   State  of  New  York  ex   rel.  Cyrus 
E.  Davis,  Appellant,  v.  Hiram  Gardner,  Respondent. 

The  time  of  the  adoption  of  article  6  of  the  Constitution,  intended  by  the 
references  thereto  in  that  article,  is  January  1st,  1870. 

A  county  judge,  chosen  at  the  general  election  in  November,  1869,  and 
having  taken  the  oath  of  office,  was  ^'  in  office  at  the  adoption  of  this 
article,"  and  entitled  to  hold  his  office  for  the  fiill  term  of  four  Tears 
thereafter. 

The  limitation  as  to  age,  expressed  in  section  13  of  that  article,  applies  to 
county  judges,  but  not  to  those  in  office  January  1st,  1870,  the  express 
language  of  section  15,  that  such  judges  "  shall  hold  their  office  untU  the 
expiration  of  their  respective  terms,"  being  controlling. 

(Argued  June  9th ;  decided  June  22d,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  department,  affirming  a  judgment  in  favor 
of  the  defendant,  rendered  on  a  trial  by  the  court,  without  a 

jury. 

This  is  an  action  in  the  nature  of  a  qtco  warranto,  com- 
menced and  prosecuted  pursuant  to  sections  428  to  448  of  the 
Code,  to  oust  the  defendant  from  the  office  of  county  judge 
of  Niagara  county,  and  to  install  the  relator  into  the  office. 

The  defendant  was  appointed,  by  the  governor,  county  judge 
of  that  county,   on   November  17,  1868,  to  fill  a  vacancy 
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occasioned  by  the  resignation  of  Judge  Lamont,  who  was 
elected  in  1865,  and  whose  term  would  expire  December  31, 
1869. 

The  defendant  was  duly  elected  to  the  office  at  the  general 
election  in  November,  1869,  took  the  oath  of  office,  and,  on 
January  Ist  following,  entered  upon  and  yet  continues  in  the 
discharge  of  the  duties  thereof.  No  question  is  made  as  to 
the  regularity  of  the  election. 

The  defendant  became  seventy  years  of  age  on  February  9, 
1870. 

At  the  general  election  in  November,  1870,  the  relator 
received  2,840  votes  for  that  office,  being  all  the  votes  given 
therefor  but  one ;  the  average  number  of  votes  given  in  the 
county,  for  other  officers  voted  for,  being  9,122. 

MarshaU  B.  Ckampkmi^  Attorney-Oeneral^  and  the  Rdor 
tor  inp^'o,  per.^  for  the  appellant. 

Mortimer  M,  Southworth  and  Geo.  F,  ComstocTc^  for  the 
respondent. 

FoLGER,  J.  The  defendant,  at  the  time  of  the  general 
election  in  November,  1869,  was  holding  the  office  of  county 
judge  of  Niagara  county,  by  virtue  of  a  valid  appointment 
from  the  governor.  His  term  of  office  would  expire  on  the 
Slst  day  of  December,  1869.  At  that  general  election,  he 
was  chosen,  by  the  electors  of  the  county,  to  the  same  office 
for  the  term  of  four  years  from  the  31st  of  December,  1869. 
At  the  same  election  at  which  he  was  thus  chosen,  the 
electors  of  the  State  expressed  their  assent  to  the  judiciary 
article  of  the  proposed  Constitution.  That  the  electors  of  the 
State  had  so  expressed  their  assent,  was  determined  and 
declared  by  the  board  of  State  canvassers  in  December,  1869. 
It  is  held  in  Real  v.  The  People  (42  N.  Y.,  270),  that  the 
canvassing  of  the  votes,  and  the  determination  and  declara- 
tion of  the  result  by  the  board  of  State  canvassers,  was  the 
adoption  by  the  people  provided  for  in  the  fifth  section  of  tlie 
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fourteenth  article  of  the  instrument  proposed  to  the  people 
as  a  new  Constitution.  That  section  reads  as  follows: 
^^  Sec.  5.  This  Constitution  shall  be  in  force  from  and  includ- 
ing the  first  day  of  January,  n^x^t  after  its  adoption  hy  the 
people^  except  as  herein  otherwise  provided."  And  it  was 
held  in  that  case,  that  the  people  voting  upon  the  whole 
instrument,  though  they  assented  to  but  one  article  of  it, 
must  have  assented  to  that,  in  view  of  the  time  for  it  to  go 
into  effect,  declared  by  the  fifth  section  above  quoted.  And 
that  the  judiciary  article,  therefore,  was  in  force,  as  a  part  of 
the  Constitution  of  the  State,  on  tlie  first  day  of  January,  1870, 
and  not  before  that.  The  decision  was  concurred  in  by  all 
the  judges,  but  one,  who  did  not  sit.  There  is  no  reason  to 
doubt  its  soundness.  It  must  be  taken  as  established,  that 
the  new  judiciary  article  took  effect  upon  the  1st  day  of 
January,  1870,  and  on  and  from  that  day  became  operative 
as  a  provision  of  organic  law.  By  the  fifteenth  section  of  that 
article,  it  is  provided  as  follows :  "  The  existing  county  courts 
are  contimced,  and  the  jvdges  thereof  in  office  at  the  adoption 
of  this  article^  shall  hold  their  offices  until  the  expiration  of 
their  respective  terms.  Their  successors  shall  be  chosen  by 
the  electors  of  the  counties  for  the  term  of  six  years." 

The  question  is  now  presented,  to  which  of  the  terms  of 
office  of  the  defendant  does  this  provision  apply  ?  Shall  he 
hold  the  office  until  the  expiration  of  four  years  from  the  31st 
December,  1869,  or  shall  he  be  limited  to  that  term  of  office 
which  expired  on  that  day  ?  The  relator  claims  that  the  last 
is  the  true  position.  And  the  argument  to  maintain  it  is 
mainly  founded  upon  the  phrase,  "  at  the  adoption  of  this 
article,"  found  in  the  fifteenth  section.  But  confining  our 
consideration  to  this  one  phrase,  we  can  but  notice,  that  there 
is  a  distinction  indicated  in  the  instrument  proposed  as  a  new 
Constitution,  and  that  there  is  reason  to  believe  that  there  are 
two  acts  and  periods  of  adoption  spoken  of  by  it.  In  this 
fifteenth  section,  and  in  other  sections  (§§  2,  art.  2 ;  4,  art.  3 ; 
9,  art.  4 ;  8  art.  5 ;  7,  12,  13,  24,  art.  6 ;  6,  art.  7 ;  1,  art. 
11),   the  phrase  is  used  generally,   without   qualifying  or 
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explanatory  words,  but  in  the  fifth  section  of  art.  14,  it  is 
made  particular,  by  the  coupling  with  it  of  the  phrase  "  hy 
the  people?'^  The  use  of  the  last  phrase,  in  connection  with 
the  word  adoption  ("  next  after  its  adoption  hy  the  people^^\ 
would  indicate  a  change  in  the  meaning  of  the  draftsman, 
and  an  intention  then  to  point  to  an  act  and  time  of  adoption 
different  from  that  designated  by  the  unqualified  use  of  the 
word  in  the  former  sections.  We  cannot  suppose  that  the 
words  "by  the  people,"  were  used  idly,  and  not  charged  with 
some  meaning.  And  holding  that  they  were  used  of  a  pur- 
pose, they  must  carry  with  them  evidence  of  an  intention  to 
indicate  a  different  act  and  time  from  that  which  had  been 
pointed  out  in  the  previous  sections  by  the  use  of  the  word 
adoption,  with  no  qualifying  phrase  attached  to  it.  And, 
indeed,  that  there  should  be  such  a  change  of  intention, 
runs  with  the  current  of  reason.  For  we  must  perceive  that 
there  can  but  be  an  act  of  the  people,  as  a  political  body, 
which  had  a  prior  part  to  do,  in  the  expression  of  assent  and 
ratification  of  the  proposed  article.  This  was  to  be  shown  by 
ballots  cast,  afterward  to  be  counted.  Various  official  acts 
must  be  performed,  before  the  result  of  the  action  of  the  peo- 
ple could  be  authoritatively  and  definitely  ascertained  and 
declared.  And  in  the  nature  and  necessity  of  things,  in  any 
prudent  forecast,  there  should  be  a  later  and  a  fixed,  definite 
time,  of  which  all  should  be  beforehand  apprized,  when,  in 
pursuance  of  that  result,  the  partial  system  of  fundamental 
law  assented  to  by  the  people  should  have  its  adoption  into 
the  whole  Constitution,  as  an  operative  part  of  it.  Words 
may  not  be  forced  away  from  their  proper  signification,  to 
one  entirely  different.  (2  Parsons  on  Cont.,  495.)  But 
that  we  do  not  seek  to  do.  It  is  easy  to  know  what 
the  word  adoption  means.  That  is  not  the  question. 
What  we  are  to  determine  is,  not  what  the  word  means,  but 
whether  in  its  use,  in  different  parts  of  the  instrument,  the 
framers  thereof  did  not  intend  to  indicate  different  acts  and 
different  times,  as  fixed  by  different  acts.  In  the  fifth  section 
of  the  fourteenth  article,  the  adoption  by  the  people  means 
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the  affirmative  expression  of  assent,  by  the  electors,  to  its 
becoming  a  part  of  the  organic  law.  In  the  other  sections 
of  the  instrument,  it  means  that  time  when  it  takes  effect 
and  is  adopted  into  and  made  part  by  adoption  of  the  com- 
plete constitutional  system  of  the  State.  But  let  us  go  a  step 
further,  and  beyond  the  consideration  of  one  phrase,  view  the 
whole  sentence  in  the  fifteenth  section  in  which  that  phrase 
occurs.  It  reads  thus :  "  The  existing  county  courts  are  con- 
tinued, and  the  judges  thereof,  in  office  at  the  adoption  of 
this  article,  shall  hold  their  offices  until  the  expiration  of 
their  respective  terms."  Now,  when  this  sentence  speaks  of 
"  the  existing  county  courts,"  it  must  mean  the  county  courts 
existing  when  the  article  went  into  effect.  And  as  it  went 
into  effect  on  the  1st  day  of  Januaiy,  1870,  it  means  those 
existing  on  that  day.  The  absurdity  cannot  be  imputed  to 
the  constitutional  convention  of  intending  to  continue  the 
county  court  without  also  continuing  the  judge  thereof.  And 
yet,  if  the  term  of  office  mentioned  in  that  sentence  is  that 
which  expired  31st  December,  1869,  the  court  would  be  con- 
tinued, while,  through  the  year  1870,  there  would  be  no  judge 
of  the  court.  For  there  is  no  provision  in  this  article,  nor  in 
the  Constitution  of  which  it  became  a  part,  nor  in  the  statute 
law,  for  such  an  emergency.  It  is  true  that  there  is  pro- 
vision for  filling  vacancies  in  offices,  and  for  declaring  when 
vacancies  shall  be  deemed  to  have  occurred,  which  declara- 
tion has  been  made.  (§§  9,  12,  Judiciary  article;  Const 
art.  10,  §§  5,  7,  8  ;  1  K.  S.,  p.  122,  §  34.)  From  these,  how- 
ever, it  is  to  be  seen  that  there  is  a  distinction  between  a 
vacancy  in  an  office,  and  the  expiration  of  the  term  of  office. 
The  first  is  provided  for,  but  the  last  can  only  be  filled  by 
election,  at  a  general  election,  and  the  person  elected  enters 
upon  the  office  on  the  Ist  of  January  following.  So  that,  on 
the  construction  contended  for  by  the  relator,  the  court  is 
continued  without  a  judge  to  perform  its  functions,  for  a 
time  longer  than  could  have  been  intended.  If  we  extend 
our  view  to  other  sections  of  the  article,  we  shall  find  still 
greater  reason  to  conclude  that,  by  the  phrase  "  at  the  adop- 
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tion  of  this  article,"  was  meant  at  the  time  when  the  article 
took  effect.  In  section  six,  it  is  declared  that  "  there  shall  be 
the  existing  Snpreme  Court,  and  it  shall  bo  composed  of  the 
justices  now  in  oflSce,  who  shall  be  , continued  during  their 
respective  terms."  In  section  12,  "  the  Superior  Court  shall  be 
composed  of  the  six  judges  in  office  at  the  adoption  of  this  article, 
*  *  *  the  Court  of  Common  l^leas  of  New  York,  of  the 
three  judges  then  in  office,  *  *  *  the  Superior  Court  of 
Buffalo,  of  the  judges. rK?^^  in  office,  *  *  *  and  the  City 
Court  of  Brooklyn,  of,  etc.  *  *  *  The  judges  of  said 
courts,  in  office  at  the  adoption  of  this  article,  are  continued 
until  the  expiration  of  their  terms."  In  section  25,  "surro- 
gates, justices  of  the  peace  and  local  judicial  officers,  *  * 
in  office  when  this  article  shall  take  effect,  shall  hold  their 
respective  offices  until  the  expiration  of  their  terms."  Now, 
in  all  these  sections  is  evident  one  general  purpose  of  con- 
tinuing in  existence  and  uninterrupted  operation  the  courts 
named  in  them,  and  of  continuing  in  office,  until  the  expira- 
tion of  their  respective  terms  then  current,  the  judges 
whom  the  article  found  in  office.  But  the  same  phrases  are 
not  used  to  express  that  purpose.  Some  of  those  phrases  are 
incompatible  with  any  meaning  as  to  time  but  the  time  when 
the  article  shall  take  effect.  Such  are,  "now  in  office," 
"  when  this  article  shall  take  effect."  And  as  all  the  phrases 
are  used  to  indicate  and  effect  the  same  purpose  and  result, 
they  must  all  mean  to  point  to  the  same  time,  that  is,  the  1st 
day  of  January,  18Y0.  And  with  these  other  courts,  as  to 
the  judges  of  whom  the  same  phrase  is  used  as  is  used  as  to 
county  judges  (/.  e.,  "in  office  at  the  adoption  of  this  article") 
the  construction  urged  by  the  relator  would  effect  the  same 
result  of  the  court  continuing,  without  its  judges,  or  without 
a  full  complement  of  them. 

It  cannot  be  claimed,  with  any  reason,  that  the  intention 
of  the  framers  of  the  proposed  Constitution  was  to  interrupt ; 
it  was  rather  to  continue,  without  interruption,  the  powers 
and  functions  of  the  State,  in  all  the  co-ordinate  branches  of 
the  government.    We  should  not^  from  a  too  close  adherence 
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to  the  literal  signification  of  words  and  phrases^  impute  to 
them  that  they  meant  that  the  judicial  system,  as  a  whole, 
shoTild  be  in  abeyance,  or  that  any  of  its  contemplated  parte 
should  be  halting  behind  the  others,  for  want  of  power  to 
start  abreast  with  them.  The  real  intention,  when  ascer- 
tained, will  always  prevail  over  the  literal  sesse  of  terms. 
And  the  reason  and  intention  of  the  law-giver  will  control  the 
strict  letter  of  the  law,  when  the  latter  would  lead  to  palpable 
injustice,  contradiction  and/  absurdity.  (1  Kent  Com.,  462.) 
The  intention,  without  doubt,  was  to  put  in  complete  operation 
an  entire  system  of  judiciary,  and  to  have  all  its  parts  in  use 
at  one  and  the  same  time.  A  construction  which  will,  with- 
out being  forced,  easily  and  naturally  carry  out  such  intention, 
should  be  adopted ;  and  such  a  construction  is  that  which 
holds  that  the  phrase,  "  at  the  adoption  of  this  article,"  means 
at  the  time  when  the  article  took  effect.  It  took  effect  on 
the  first  day  of  January,  1870  ;  and,  applying  its  force  to  the 
terms  of  office  of  the  various  judges  which  commenced  on 
that  day,  at  the  same  instant  with  the  new  article,  we  have  a 
system  every  part  of  which  went  into  full  and  harmonious 
operation  at  the  same  time.  Such  construction  gives  reason- 
able and  concurrent  effect  to  every  phrase  used  in  the  article 
to  indicate  the  judges  and  justices  who  shall,  on  the  article 
taking  effect,  continue  in  office  and  compose  the  bench  of  the 
different  courts  named  in  it.  The  new  article  taking  effect 
on  the  first  day  of  January,  1870,  and  not  sooner,  could  not 
affect  a  term  of  office  which  had  expired  on  the  day  before.  As 
it  did  affect,  however,  some  term,  it  must  be  the  term  which 
began  on  the  first  day  of  January,  1870,  pari  paasu^  with  the 
new  article.  £b  instanti^  with  the  new  article,  began  the 
term,  and  the  instant  there  was  an  article  to  operate  there 
was  a  term  to  be  operated  upon.  It  was  the  term  beginning 
on  the  first  day  of  January,  1870. 

But  another  question  is  made  by  the  relator.  It  appears 
that  the  defendant  became  seventy  years  of  age  on  the 
ninth  day  of  February,  1870.  A  sentence  in  the  thir- 
teenth   section    of   the   judiciary   article    says :    "  But   no 
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person  shall  Jiold  the  office  of  justice  or  jadge  of  any 
court  longer  than  until  and  including  the  last  day  of  Decem- 
ber next  after  he  shall  be  seventy  years  of  age."  It  is 
claimed  that,  if  it  be  held  that  the  defendant  was  continued  in 
his  office  of  county  judge,  after  the  1st  January,  1870, 
at  all  events  he  could  not  hold  longer  than  including  the  last 
day  of  December  of  that  year.  The  language  of  the  sentence 
is  very  general  and  comprehensive.  It  will  not  do  to  limit 
the  effect  of  it  to  only  those  justices  and  judges  mentioned  in 
the  same  section,  for  then  it  does  not  apply  to  judges  of  the  Court 
of  Appeals,  who  are  equally  as  obnoxious  to  the  reason  of  the 
provision.  And  yet,  to  apply  it  to  the  judges  and  justices  whom 
the  article  found  in  office,  and  whom,  by  express  provision,  it 
continued  in  office  until  the  expiration  of  the  term  upon 
which  the  article  found  them,  would  be  to  place  a  limit 
upon  that  provision  and  that  term,  which  it  is  evident 
the  article  did  not  intend.  I  think  that,  if  we  consider 
what  was  the  judicial  system,  when  the  convention  took 
it  up  for  amendment,  in  what  way  it  proposed  to  amend 
it,  and  the  possible  ill  effect  of  the  proposed  amend- 
ment, which  it  sought  to  guard  against,  we  shall  see  that  the 
several  provisions,  with  the  exact  and  full  force  of  their  lan- 
guage given  to  them,  will  be  harmonious,  and  expressive  of  a 
consistent  intention.  The  convention  found  a  judicial  system 
with  a  fixed,  comparatively  short  term  of  office  for  the  judges 
thereof,  limited  by  the  lapse  of  time,  and,  quite  consistently 
therewith,  no  limit  of  age  set  up.  This  term  it  was  proposed  to 
lengthen  to  one  nearly  double,  and  the  proposition  was  adopted. 
Then,  as  might  have  been  expected,  came  in  the  apprehen  • 
sion  that,  during  this  long  term,  the  natural  decay  of  the 
powers  of  the  man  might  at  times  leave  upon  the  bench  an 
inefficient  judge.  So  as  a  safeguard  against  this,  while  as  a 
general  rule,  fourteen  years  was  made  the  term  of  office  of  the 
judges  of  the  courts  considered  the  more  important,  and  six 
years  of  the  county  judges,  as  a  particular  provision,  it  was 
enacted  that  no  person,  holding  any  of  these  offices,  should 
hold  it  longer  than  the  end  of  the  year  in  which*  he  reached 
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the  age  of  seventy  years.  It  is  palpable  that  the  intention  of 
the  convention  was  to  place,  this  limit  of  age  upon  the  com- 
paratively very  extended  term  which  they  had  adopted,  and 
to  guard  against  the  possible  evil  which  the  lengthened  term 
had  alone  suggested  as  possible.  The  short  term  of  the  old 
judiciary  article  raised  no  such  apprehension,  and  presented 
no  reason  for  the  application  of  such  a  limit.  This  is  apparent 
from  a  reference  to  the  journal  and  debates  of  the  convention, 
where  it  is  shown  that  this  limit  of  age  was  proposed  and 
adopted  while  the  lengthened  term  of  judicial  oflBcers  was 
alone  under  consideration.  (Vol.  4,  Proc.  and  Debates  of 
Con  v.,  p.  2666  et  set/.,  2696  et  seq.  Journal,  pp.  801  and  823.) 
The  judges  and  justices  found  in  office,  with  their  terms  then 
current,  none  of  course  exceeding,  and  but  few  reaching,  the 
longest  known  to  the  system  to  be  amended,  might,  notwith- 
standing all  the  force  of  reason  which  influenced  the  adoption 
of  the  limit  of  age  for  an  office  capable  of  the  new  and  longer 
term,  be  left  to  serve  out  those  shorter  and  accustomed  terms. 
Accordingly,  we  find  that  the  phraseology  used  for  that  pur- 
pose is  just  as  broad,  explicit  and  comprehensive  as  that 
which  declares  the  limit  of  age,  and  moreover,  it  is  not  used 
in  connection  with  anything  which  can  give  to  it  a  color  of 
intention  that  it  should  hav^e  other  than  its  full  and  perfect 
force.  It  occurs  where  the  whole  purpose  is  to  keep  in  being 
the  existing  courts  and  to  provide  them  with  the  judicial 
force  which  was  then  conducting  them.  No  suggestion  of 
meaning  occurs  that  any  of  that  force  should  be  dismissed  or 
any  portion  of  its  term  abridged.  But  the  language  is  direct, 
unmistakable,  and  in  itself,  or  by  anything  in  its  neighbor- 
hood, or  by  anything  which  of  necessity  applies  to  it, 
unqualified.  "  Shall  hold  their  office  until  the  expiration 
of  their  respective  terms,"  it  says :  While  on  the  other  hand 
the  prohibition,  that  no  person  shall  hold  the  office  of  judge, 
or  justice,  longer  than  until  seventy  years  of  age,  does  in 
fact,  as  is  shown  by  the  debates  and  journal,  grow  out  of  the 
newly  provided  and  extended  term  of  office ;  is  found  in  con- 
nection with  that  matter,  and  can,  with  just  reason  and  feir 
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deduction  of  what  was  the  intention  of  the  constitutional 
convention,  be  applied  to  and  have  its  full  operation  if  put 
alone  upon  persons  entering  on  the  extended  term  of  office. 
As  is  aptly  said  by  the  learned  justice  who  delivered  the 
opinion  at  General  Term  :  ^^By  applying  each  provision  to 
its  proper  subject-matter,  with  which  it  stands  in  connection, 
the  whole  apparent  difficulty  is  at  once  solved,  and  each  pro- 
vision becomes  consistent  with  the  other,  and  all  may  stand 
and  be  carried  out." 

The  convention  did  intend  an  instant  and  complete  change 
in  the  organization  of  the  court  of  last  resort.  That  purpose 
is  unmistakable,  and  the  phraseology  used  is  explicit.  The 
convention  did  not  intend  an  instant  and  complete  change  in 
the  organization  of  the  Supreme  Court,  and  the  courts 
inferior  to  it.  That  pui'pose  is  clear  upon  the  record  of  the 
proceedings  of  the  convention,  from  the  report  of  the  article 
by  the  judiciary  committee,  through  all  the  debates  and  the 
various  amendments  to  the  article  as  reported,  which  were 
proposed  and  rejected,  or  proposed  and  adopted.  The  con- 
vention meant  to  continue  in  existence  those  courts.  It 
meant  also  to  continue  in  the  conduct  of  them  the  judges, 
whom  the  article  should  find  upon  the  bench  of  each.  It 
meant  that  those  judges  should  serve  out  their  term,  running 
when  the  article  began  its  course,  in  accordance  with  the  provi- 
sions of  the  Constitution  under  which  they  acquired  the  title  to 
the  office.  It  used  language  appropriate  to  effect  such  inten- 
tion. Nor  is  tliere  any  necessary  collision  between  that 
language  and  other  in  the  article,  when  the  object  to  which 
each  is  aimed  is  considered.  Confining  each  to  its  appro- 
priate object,  each  can  havei  effect,  and  each  purpose  be 
accomplished. 

We  are  of  the  opinion,  that  the  defendant  was  legally 
elected  to  the  office  of  county  judge  of  Niagara  county,  and 
that  he  can  lawfiiUy  hold  the  same  for  the  term  of  four  years 
from  the  31st  day  of  December,  1869.  The  judgment  of  the 
court  below  should  be  affirmed. 

Allen,  Andrews  and  Rapallo,  JJ.,  concur. 
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Church,   Ch.  J.,   and  Gboveb  and   Peokham,   JJ.,   not 

voting. 
Judgment  affirmed. 


Charles  P.  Currie  and  others,  Appellants,  v.  Cumberland 

6.  White,  Respondent. 

A  coutract  for  the  purchase  and  sale  of  shares  of  the  stock  of  a  railroad 

45    B22  corporation,  at  a  specified  price, "  payable  and  deliverable,  seller's  option, 

171  ^501  in  this  year,  with  interest  at  the  rate  of  six  per  cent  per  annum,''  effects 

a  sale  in  presenti^  the  vendor  becoming  a  quasi  trustee  for  the  purchaser, 
and  the  latter  is  entitled  to  all  dividends  accruing  on  such  shares  there- 
after. 

When  the  vendor  gives  notice,  within  the  time,  of  his  option  to  deliver,  the 
rights  of  the  parties  become  the  same  as  though  the  time  of  delivery 
named  by  him  had  been  specified  in  the  original  contract 

If  the  purchaser,  pursuant  to  such  notice,  at  the  time  named  therein,  offers 
and  is  ready  to  take  and  pay  for  the  stock,  and  the  vendor  neglects  to 
deliver  or  offer  to  deliver,  a  tender  of  the  money  is  not  necessary,  as  pay- 
ment and  delivery  are  to  be  simultaneous. 

Assuming  the  power  of  the  directors  of  a  corporation  to  increase  its  capi- 
tal stock,  and  to  require  the  deposit  or  payment  of  money  by  subscribers 
to  the  new  stock,  such  vendor  is  not  bound  to  advance  his  own  money 
for  the  purpose  of  preserving  the  right  to  the  new  shares  which  attached 
to  the  shares  so  sold.  Unless  the  purchaser  provides  him  with  the 
means,  he  cannot  claim  that  it  is  the  &ult  of  the  vendor,  that  the  stock 
purchased  has  not  been  increased. 

If  the  purchaser  makes  distinct  and  separate  demands,  one  for  the  shares 
purchased,  with  dividends  accrued  thereon,  the  other  for  the  additional 
shares  of  new  stock,  he  may  recover  tlie  subject  of  the  former  demand, 
although  not  entitled  to  that  of  the  latter.  (Allen  and  Folger,  JJ., 
centra,) 

(Argued  April  21st;  decided  September  5th,  1871.) 

Appeal  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirming  a  judgment  of  the 
Special  Term  dismissing  the  complaint. 

The  plaintiffs  and  the  defendant  were  stock  brokers  in  the 
city  of  New  York.     Upon  the  18th  day  of  February,  1867, 
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thej  entered  into  an  agreement  with  each  other,  and  executed 
as  evidence  thereof  the  following  instrumentB: 

New  York,  ISth  Feb,,  1867. 
(1,000  shares.) 

We  have  purchased  of  C.  G.  White  one  thousand  (1,000) 
shares  of  the  capital  stock  of  the  Hudson  Biver  B.  B.,  at  one 
hundred  and  twenty-eight  per  cent,  payable  and  deliverable, 
sellers'  option,  in  this  year  (1867),  with  interest  at  the  rate 
of  six  per  cent  per  annum ;  either  party  having  the  right  to 
call,  from  time  to  time,  for  deposits,  to  meet  the  fluctuations 
of  the  market. 

CUBBIE,  MABTm  &  CO. 

[10  Cent  Stamp.] 

New  Toek,  Feb.  18,  1867. 
(1,000  shares.) 

I  have  sold  to  Currie  Martin  &  Co.  one  thousand  shares  of 
the  capital  stock  of  the  Hudson  Biver  Bailroad  Company,  at 
one  hundred  and  twenty-eight  per  cent,  payable  and  deliver- 
able, sellers'  option,  in  this  year,  with  interest  at  the  rate  of 
six  per  cent  per  annum ;  either  party  having  the  right  to  call, 
from  time  to  time,  for  deposits  to  meet  the  fluctuations  of  the 
market. 

C.  G.  WHITE. 

[10  Cent  Stamp.] 

On  the  15th  day  of  April,  1867,  the  Hudson  Biver  Bail- 
road  Company  declared  a  cash  dividend  of  four  dollars  per 
share  upon  the  capital  stock  of  said  company,  as  it  stood  on 
the  18th  day  of  February,  1867.  And  on  the  15th  day  of 
October,  1867,  declared  another  cash  dividend  of  four  dollars 
per  share  upon  the  same  amount  of  capital  stock. 

These  dividends  were  paid  to  the  holders  of  stock  on  the 
18th  day  of  February,  and  on  the  15th  day  of  October,  1867, 
respectively. 

On  the  1st  day  of  April,  1867,  the  board  of  directors  of 
the  Hudson  Biver  Baib*oad  Company  passed  the  following 
preamble  and  resolutions  (among  others) : 
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W7ierea8,  The  stockholders  of  the  company,  at  a  meeting 
of  such  stockholders,  called  by  the  directors  of  the  company, 
in  the  manner  required  by  law,  and  held  at  the  office  of  the 
company,  on  the  30th  day  of  March  last,  did,  with  the  con- 
currence of  more  than  two-thirds  in  amount  of  all  its  stock- 
holders, authorize  and  sanction  the  increase  of  the  capital 
stock  of  the  company,  to  the  amount  of  thirteen  millions  nine 
hundred  and  thirty-seven  thousand  and  four  hundred  dollars ; 
therefore, 

Hesol/vedy  That  the  capital  stock  of  the  company  be,  and 
the  same  is  hereby  increased  to  the  amount  of  thirteen  mil- 
lions nine  hundred  and  thirty-seven  thousand  and  four 
hundred  dollars. 

Hesoloed,  That  the  stock  transfer  books  of  this  company  be 
closed  on  the  10th  day  of  April  inst.,  and  that  the  persons  or 
parties  in  whose  names  stock  shall  be  standing  on  that  day 
shaU  severally,  on  or  before  the  15th  day  of  April  inst.,  be 
entitled  to  subscribe,  at  the  office  of  the  company,  K"o.  270 
West  Thirtieth  street,  in  the  city  of  New  York,  for  an  equal 
amount  of  additional  stock ;  that  the  price  of  the  additional 
stock  shall  be  fifty  dollars  per  share,  payable  as  follows  (speci- 
fying days  and  amounts)  : 

That  on  the  15th  day  of  October  next,  all  installments 
being  paid,  full  paid  stock  shall  be  issued. 

Hesol/ved,  That  where  parties  desire,  for  their  own  con- 
venience, to  anticipate  payments,  their  money  for  any  number 
of  installments  will  be  received,  but  no  interest  will  in  any 
case  be  allowed,  nor  will  the  stock  be  issued  until  the  15th 
day  of  October  next. 

Resolved^  That  stockholders  failing  to  subscribe  on  or 
before  the  15th  day  of  April  inst.,  or  neglecting  to  pay  their 
several  installments  as  they  severally  become  due,  will  lose 
all  right  to  the  additional  stock,  and  will  be  deemed  to  have 
abandoned  their  subscriptions. 

Resolved^  That  where  parties  desire  to  receive  full  stock  on 
the  15th  day  of  April  inst.,  they  may  do  so  by  paying  fifty- 
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four  dollars  per  share  at  the  time  of  making  their  subscrip- 
tions. 

On  the  8th  day  of  April,  1867,  the  plaintiffs  sent  to  the 
defendant  a  notice,  of  which  the  following  is  a  copy : 

New  Tobk,  April  Sih,  1867. 
C.  G.  White,  Esq.  : 

Dear  Sir. — On  the  18th  February  last  we  purchased  from 
you  1,000  shares  of  Hudson  River  Railroad  Company  stock,  at 
128  per  cent,  sellers'  option  this  year.  You  will  please  take 
notice  that  we  elect  to  subscribe  for  the  additional  stock,  as 
provided  in  the  resolutions  of  the  company,  at  their  meeting 
on  the  1st  April  inst.,  and  that  we  look  to  you  for  the 
same. 

Very  respectfully, 

CURRIE,  MARTIN  &  CO. 

But  the  notice  was  not  received  by  the  defendant  until 
between  four  and  five  o'clock  on  the  afternoon  of  the  10th 
day  of  April,  1867,  when  it  was  too  late  to  become  a  stock- 
holder on  the  books  of  the  company  or  to  subscribe  for  the 
additional  stock.  The  plaintiffs  never  furnished  the  defend- 
ant with  the  means  of  subscribing  for  such  additional  stock. 
Upon  the  18th  of  December,  1867,  the  defendant  served  upon 
the  plaintiffs  the  following  notice : 

New  York,  December  18,  1867. 
Messrs.  Cuerie,  Martin  &  Co. : 

I  will  deliver  you  to-morrow  1,000  shares  Hudson  rail- 
road stock  on  ray  contract,  February  18th,  seller  this  year,  at 
$128  per  share. 

Respectfully, 

C.  G.  WHITE. 

And  upon  the  19th  he  went  with  the  1,000  shares  of  stock 
to  the  plaintiffs'  office  and  handed  them  the  following  compu- 
tation of  the  purchase-price : 
Hand— Vol.  VI.     104 
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CuBRiE,  Maktin  &  Co. :  To  G.  Q,  White. 

February  18th,  1,000  Hudson,  $128 $128,000  00 

10  mo.  and  1  day  int.,  6  per  cent  . .       6,421  33 

$134,421  33 
Certified  check. 

5  U.  8.  sump, ) 
I       918.41.      S 

The  plaintiffi  handed  Mr.  White  the  following  notices, 
which  they  had  already  drawn : 

New  Yoek,  December  Idth,  1867. 
Mb.  C.  G.  White  : 

We  will  accept  the  1,000  shares  Hudson  railroad  stock  yon 
propose  to  deliver  to  us  to-day,  and  pay  you  therefor  the  sum 
stated  in  your  account,  $134,421.33,  and  we  demand  of  you 
the  cash  dividends  thereon  and  interest. 

BespectfuUy, 

CURKIE,  MAETIN  &  CO, 

New  Yobk,  December  19^A,  1867. 
Mb.  C.  G.  White  : 

We  require  you  to  deliver  to  us,  under  your  contract,  dated 
18th  February,  1867,  a  second  1,000  shares  of  Hudson  rail- 
road stock,  the  portion  of  the  new  issue  of  stock  by  said  com- 
pany, on  their  increase  of  capital  in  April,  1867,  accruing  to 
the  owner  and  holder  of  the  1,000  shares  mentioned  in  your 
said  contract.  We  tender  to  you  the  price  at  which  said  new 
stock  was  issued,  with  interest,  $56,232,  and  demand  and 
claim  from  you  the  delivery  of  said  1,000  shares,  and  the  cash 
dividends,  if  any,  that  have  been  made  thereon. 

Tours, 

CUREIE,  MAETIN  &  CO. 

Whereupon  White  went  away  (without  anything  further 
being  done)  to  consult  counsel  as  to  the  legal  effect  of  the 
notices,  and  nothing  further  transpired  except  the  receipt  of 
an  additional  notice,  as  follows : 
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Mb.  C.  G.  White  :  ' 

Sir.—Oui  checks  for  $134,421.33  and  $56,232  have  been 
ready  for  you  since  they  were  tendered  you,  with  our  two 
notices  relative  to  our  Hudson  river  contract,  on  the  19th  inst. 
You  then  said  you  were  not  ready  to  give  an  answer,  but 
would  see  about  it.  We  are  ready  to  do  what  we  oflfered  and 
tendered  in  our  notices  and  renew  our  notices,  but  suppose 
your  silence  is  equivalent  to  your  refusal  to  comply  with 
them. 

Tours,  etc., 

CURRIE,  MARTm  &  CO. 

New  Tobk,  December  31, 1867. 

The  case  below  is  reported,  1  Sweeny,  166. 

William  JR.  Martin,  for  the  appellants,  cited  Couturier  v. 
Bastie  (5  H.  Lds.  Cas.,  673) ;  1  Pars,  on  Cont,  pp.  102,  103 ; 
2  Story  on  Cont.,  §§  1023-1028) ;  Rensselaer  Fa<fy  v.  Reid 
(5  Cow.,  587);  Ya/n  Rensselaer  v.  Jewett  (2  Coms.,  140); 
Radway  v.  Briggs  (37  N.  T.,  256);  Champemoun  v. 
Brooke  (3  CI.  &  Fin.,  4) ;  Sugd.  V.  &  P.,  806,  819 ;  Fal^ner- 
ston  V.  Turner  (33  Beav.,  526) ;  Webster  v.  Donaldson  (34 
id.,  451) ;  Williams  v.  Qlenton  ( id.,  528) ;  Regents  Ga/nal 
Co.  V.  Ware  (23  id.,  575) ;  StewaH  v.  Lawson  (3  Sm.  &  Gif., 
307) ;  Cowrtney  v.  Ferrers  (1  Sim.,  137) ;  Terry  v.  Wheeler 
(25  N.  T.,  520);  Anson  v.  Towgood  (1  Jac.  &  W.,  617); 
Yesey  v.  Ekoood  (3  Dr.  <fe  War.,  74) ;  Embody  v.  Tew  (5 
Irish  E.  Eq.,  389) ;  Davy  v.  Barber  (2  Atkins.,  490) ;  Ack- 
laaid  V.  Gaisford  (2  Mad.,  28) ;  Sm^l  v.  Atwood  (3  You.  & 
CoH.,  105) ;  Mechanios^  Ba/nking  Association  v.  Spring  Yair 
ley  Co,  (25  Barb.,  419) ;  Nelson  v.  Fhton  (26  N.  Y.,  411) ; 
Totterddl  v.  Fareham  Co.  (1  L.  E.  C.  P.,  674) ;  Oa/rste  v. 
Lees  (3  H.  &  C,  558) ;  Bateman  v.  Porter  (15  Wend.,  638) ; 
Warren  v.  Main^  (7  John.,  477) ;  Crist  v.  Armour  (34  Barb., 
378) ;  WaUis  v.  Olynn  (19  7e8.,  281) ;  Raiding  v.  Davis 
(2  Car.  &  P.,  77) ;  Slingerlwnd  v.  Morse  (8  John.,  370) ;  Bel 
linger  v.  Kitts  (6  Barb.,  281) ;  Stone  v.  Sprague  (20  id.,  514) ; 
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Sears  v.  Conover  (34  id.,  330) ;  Vanpell  v.  Wbodwa/rd  (2  Sand. 
Oh.,  145) ;  Dana  v.  Fidler  (1  E.  D.  Smith,  480) ;  Wheeler  v. 
Garcia  (40  N.  T.,  586). 

George  C.  Ba/rrett^  for  the  respondent.  The  contract 
between  the  parties  was  executory  and  not  executed.  (1  Story 
on  Com.,  §§  18,  19;  RussM  v.  Niooll,  2  Wend.,  112;  Out- 
water  V.  Dodge^  7  Cow.,  85 ;  Ward  v.  Shaw^  7  Wend.,  404  ; 
McDonald  v.  Hewitt,  15  John.,  349  ;  Story  on  Sales,  §§  231, 
232,  296 ;  Boyd  v.  Siffkin,  2  Camp.,  326 ;  1  Par.  on  Con., 
441,  442 ;  438,  439 ;  Goode  v.  Langley,  7  Barn.  &  C,  26  ;  2 
Kent.,  468,  note,  496 ;  Clarke  v.  Spence,  4  Ad.  &  EL,  448 ; 
Bell  on  Sales,  12 ;  Hanson  v.  Meyer,  6  East,  614 ;  Simmons 
V.  Swift,  5  B.  &  C,  857 ;  Joyce  v.  Adams,  4  Seld.,  291 ; 
Benedict  v.  Field,  16  N.  Y.,  595,  597 ;  Baker  v.  Bourcicault, 

1  Daly,  24 ;  Bussell  v.  Minor,  22  Wend.,  664,  671 ;  Chajp- 
m^an  v.  Zathrqp,  6  Cow.,  110 ;  Decker  v.  Farniss,  3  Duer, 
316  ;  4  Kem.,  615  ;  Kelly  v.  Upton,  5  Duer,  336  ;  Lester  v. 
Jewett,  1  Kern.,  464 ;  Levin  v.  Smith,  1  Denio,  573 ;  Black 
V.  TFeJZ^,  20  Ohio,  304;  Stanton  v.  /SmaK,  3  Sandf.,  230; 
Turner  v.  Thornton,  1  Com.  Ben.,  385.)  Where  the  delivery 
of  goods  sold,  and  payment,  are  to  be  contemporaneous  acts, 
the  property,  until  such  payment  and  delivery,  remains  in 
the  seller.  {Biossey  v.  Barnett,  9  M.  «fe  W.,  312 ;  Bishop  v. 
ShiUits,  2  B.  &  Aid.,  329,  n. ;  Palmer  v.  Hand,  13  John., 
434 ;  Lupin  v.  Marie,  6  Wfend.,  77 ;  Laidler  v.  Burlinson, 

2  M.  &  W.,  602.)  On  the  question  of  performance.  (  Wel^d 
V.  Hadley,  1  IST.  Hamp.,  295 ;  Des  Arts  v.  Leggett,  16  N". 
T.,  590.)  On  the  question  of  tender.  {Roosevelt  v.  BvlTa 
Head  Bk.,  45  Barb.,  583 ;  Sanford  v.  Buckley,  30  Conn., 
344;  Wood  v.  Hitchcock,  20  Wend.,  47;  Breed  v.  Hurd,  6 
Pick.,  356 ;  Kortright  v.  Gady,  21  N.  Y.,  343 ;  Leatherdale 
V.  Sweepstofie,  3  Car.  &  P.,  342 ;  Si7nmons  v.  TTtZ^TW?^,  3  Esp. 
E.,  91 ;  Heplum  v.  J.'wZ^,  1  Cranch.,  321 ;  Batem^cm  v.  Pools^ 
15  Wend.,  637 ;  Hornley  v.  Oram^,  12  How.,  490 ;  Strong 
V.  ^Zafe,  46  Barb.,  227.) 
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Eapallo,  J.  By  a  stock  contract  such  as  this,  the  seller 
of  shares  deliverable  at  a  fature  time  assumes  to  have  them, 
and  to  make  a  present  sale  of  them,  and  to  hold  them  for  the 
benefit  of  the  purchaser  until  delivery.  The  language  of 
the  contract  imports  a  sale  in  presenti,  and  charges  the  pur- 
chaser with  interest  on  the  purchase-money,  from  the  time 
of  the  sale  to  the  time  of  delivery.  If  the  seller,  for  specu- 
lative purposes,  takes  the  chances  of  acquiring  the  shares  in 
time  for  delivery,  or  if,  having  the  shares  at  the  time  of  sale, 
he  deals  with  them  till  the  time  for  delivery,  he  acts  at  his 
own  risk.  The  purchaser  cannot  know  whether  the  seller 
has  the  shares  or  not,  nor  do  his  rights  depend  upon  that 
&ct.  They  are  the  same  as  if  the  seller  had  the  shares  on 
hand,  which  he  pretends  to  sell,  and  made  a  present  sale  of 
them,  postponing  simply  the  actual  delivery,  and  keeping 
them  on  hand  in  the  mean  time.  On  this  theory  the  pur- 
chaser pays  interest  on  the  purchase-money.  He  is,  there- 
fore, entitled  to  dividends  accruing  between  the  sale  and 
the  delivery.  The  plaintiff'^s  right  to  these  dividends  seems 
to  have  been  conceded  by  the  defendant,  at  the  interview  of 
the  19th  December.  By  the  notice  of  December  18th,  the 
defendant  exercised  his  option  as  to  the  time  of  delivery,  and 
appointed  the  19th  for  that  purpose.  The  time  for  delivery 
then  became  fixed,  and  the  rights  of  the  parties  were  the 
same  as  if  the  19th  of  December  had  been  appointed  by  the 
original  contract  for  the  delivery  of  the  stock.  On  that  day 
the  plaintiff  offered  to  the  defendant,  in  writing,  to  take  and 
pay  for  the  1,000  shares  of  original  stock,  and  demanded  the 
dividends  thereon.  The  defendant's  conduct  in  taking  away 
this  written  offer  and  the  stock,  and  not  returning  any  ans- 
wer to  the  offer,  was  equivalent  to  a  refusal  to  perform.  His 
previous  statement,  that  he  would  deliver  the  stock  and  allow 
the  dividends,  was  nullified  by  his  subsequent  conduct,  in 
going  away  without  offering  the  stock,  and  not  returning  any 
answer  to  the  written  proposition. 

The  plaintiff's  offer,  on  the  19th,  to  take  and  pay  for  the 
original  1,000  shares,  was  absolute,  and  entirely  separate  from 
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his  further  demand  for  tlie  1,000  shares  of  additional  stock. 
He  did  not  make  the  delivery  of  the  latter  shares  a  condition 
of  accepting  and  paying  for  the  original  shares.  He  evidently 
designed  to  perform  as  to  the  original  shares,  and  still  reserve 
his  claim  for  the  additional  stock,  but  to  keep  the  two  subjects 
distinct  and  separate.  It  may  be  that  he  could  not  have 
accomplished  this  purpose,  and  that  if  he  had  accepted  the 
•original  shares,  with  their  dividends,  he  would  have  been 
barred  from  any  further  claim  under  the  contract.  He  took 
his  chances  on  that  question,  but  made  no  reservation  or  con- 
dition which  impaired  the  validity  of  his  offer  to  perform  ss 
to  the  1,000  original  shares. 

A  tender  of  the  money  was  not  necessary;  the  payment 
and  delivery  were  to  be  simultaneous.  The  offer  and  readi- 
ness to  pay  were  sufficient,  and  by  failing  to  respond  to  that 
offer  the  defendant  dispensed  with  the  necessity  of  a  formal 
tender.  The  plaintiff  showed  that  he  was  ready  to  pay,  hav- 
ing made  an  arrangement  with  his  bank  to  certify  his  check 
for  the  required  amount  on  that  day,  and  having  prepared  the 
check  at  the  time  of  making  the  offer,  for  the  precise  amount 
of  the  statement  furnished  by  defendant.  If  the  defendant 
had  said  that  he  would  deliver  the  stock  on  payment  of  the 
money,  then  it  would  have  been  necessary  to  tender  it ;  but 
instead  of  that,  he  said  he  would  go  and  consult  his  lawyer, 
and  he  went  away,  taking  the  stock  with  him,  and  did  not 
return  or  send  any  answer.  This  constituted  a  refusal  to  per- 
form. 

I  think  the  plaintiff  was  entitled  to  judgment  for  the  dif- 
ference between  the  contract  price  and  interest  and  the 
market  value  of  the  1,000  shares  of  stock  on  the  19th  of 
December,  with  the  two  dividends  thereon.  As  to  the  claim 
for  the  additional  stock,  I  concur  in  the  conclusions  of  my 
learned  brother  Folger. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  unless  the  defendant  shall  consent  to  a  judgment  for 
the  proper  amount  to  cover  the  claim  for  the  non-delivery  of 
the  original  1,000  shares  and  cash  dividends. 
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FoLGEB,  J.  (dissenting.)  The  contract  betwen  the  parties 
is  an  agreement  for  the  sale  of  shares  of  stock,  the  shares  to 
be  delivered  in  the  fnture,  and  the  purchase-price  then  to  be 
paid  with  interest.  This  contract  was  executory.  {Kelley  v. 
Tipton^  5  Duer,  336.)  But  by  virtue  of  it  the  vendor  became 
a  trustee,  mxb  modo^  of  the  shares,  for  the  vendees,  and  they 
became  the  cestuia  que  trusty  svh  modo^  thereof.  (Hill  on  Trus- 
tees, 259,  170,  171.)  The  rigid  letter  of  the  contract  might 
perhaps  be  met  by  a  delivery  of  1,000  shares  of  capital  stock, 
however  changed  in  their  proportion  to  the  whole  number 
issued  by  the  company,  from  the  time  of  the  contract  to  the 
time  of  the  delivery.  But  the  parties  meant  more  than  this 
by  their  contract.  The  one  meant  to  buy  and  the  other 
agreed  to  deliver  these  shares,  with  all  the  rights  which 
attached  to  them  at  the  time  of  making  the  contract.  One 
of  these  rights  was  to  take  new  shares,  upon  any  legitimote 
increase  of  the  capital  stock,  which  right  attaches  to  the  old 
shares,  not  as  profit  or  income,  but  as  inherent  in  the  shares 
in  their  very  creation.  {Aikina  v.  Albree,  12  Allen,  359 ; 
JBrander  v.  Brander,  4  Ves.,  800,  and  notes,  Sumner  ed.) 

When,  on  the  19th  December,  1867,  the  defendant  was 
ready  to  deliver  the  1,000  shares,  this  right  had  been  severed 
from  them ;  it  had  been  exercised  and  no  longer  attached, 
and  could  not  be  transferred  with  the  shares  to  the  plaintiffs. 
There  had  been  but  one  mode  of  retaining  or  exercising  it  to 
the  advantage  of  the  shares.  That  was  by  subscribing  for  the 
new  stock.  But  to  do  this  required  a  deposft  (we  will  allude 
but  to  one  mode  of  making  payment)  of  fifty  dollars  per 
share.  This  requirement  was  made  by  the  directors  of  the 
company.  We  will  for  the  present  assume  that  they  had  the 
power  to  do  this  and  the  acts  accompanying  it ;  for,  if  they 
had  not,  then  the  issue  of  new  stock  is  illegal,  and  there  is  no 
question  upon  this  part  of  the  case  between  the  parties. 
Upon  whom  did  the  requirement  place  the  burden  of  advanc- 
ing the  money  for  this  payment  or  deposit ! 

It  is  held  {Fauikmr  v.  Heboid,  26  Vt.,  452)  that  the  ven- 
dee of  stock  in  a  corporation  is  bound  to  know  what  the 
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Unless  as  trustee,  sub  modoy  the  defendant  was  bound  to 
advance  the  money  to  make  effectual  a  subscription  for  the 
increased  stock,  then  the  plaintiffs  required  more  of  him  than 
they  were  entitled  to,  and  making  his  compliance  with  their 
demand  the  condition  of  performance  of  the  contract  by 
them,  their  riglit  of  action  has  not  accrued.  I  hold,  that  the 
duty  of  defendant  as  trustee  was  fulfilled  by  preserving  the 
subject  of  the  trust  in  the  condition  in  which  it  came  into 
his  hands,  by  receiving  and  accounting  for  all  the  profits 
which  accrued  from  its  ordinary  use,  but  that  he  was  not 
bound,  with  or  without  notice  from  the  plaintiffs,  to  make 
advances  from  his  own  funds  to  add  to  the  value  of  the  sub- 
ject, or  to  change  its  condition,  or  to  avail  of  the  benefit  to 
it  to  be  derived  from  the  acts  of  others,  of  which  payment 
of  money  was  a  condition.  And  in  whatever  aspect  of  the 
case  it  is  viewed,  this  consideration  is  controlling.  In  no 
event,  properly  resulting  from  this  contract,  was  this  defend- 
ant bound  to  advance  the  money,  to  fulfill  the  condition  on 
which  a  subscription. for  the  increase  of  stock  could  be  made. 
And  as  no  offer  of  performance  was  ever  made  by  the  plain- 
tiffs, which  did  not  require  the  defendant  to  act  as  if  he  were 
so  liable,  and  as  an  offer  to  perform  on  their  part  was  need- 
ful to  put  the  defendant  in  default,  they  have  made  no  offer 
of  performance  which  has  made  the  defendant  liable  to  them 
in  this  action.  As  this  one  position  is  d<ci^ive  o  this 
appeal,  I  do  not  present  views  on  other  important  questions 
made  in  the  case. 

The  judgments  of  the  courts  below  should  be  affirmed,  with 
costs  to  the  respondent. 

Allen,  J.  (dissenting.)  The  undertakings  of  the  respective 
parties  to  the  contract  were  dependent,  and  the  acts  they  were 
bound  to  perform  were  concurrent  and  reciprocal.  {Bank 
of  Colunibia  v.  ffagner,  1  Peters,  455;  Dana  v.  -ff?«^, 
2  Pick.,  156 ;  Johnson  v.  Wygant,  11  W.  R.,  48.)  The 
plaintiffs  could  not  call  upon  the  defendant  to  deliver  the, 
'stock  except  upon  payment  of  the  agreed  price,  neither  could 
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the  defendant  claim  the  money  except  upon  a  transfer  and 
delivery  of  the  stock.  The  acts  of  the  parties  in  the  perform- 
ance of  the  contract  were  to  be  simultaneous,  the  agreement 
not  contemplating  a  credit  to  either,  xf either  could  put  the 
other  in  default,  except  by  performance  or  a  tender  of  per- 
formance on  his  part,  and  a  recovery  cannot  be  had  for  non- 
performance of  the  contract,  unless  an  actual  performance  or 
tender  of  performance  is  averred  and  proved  by  the  party 
alleging  a  breach  by  the  otlier.  (Cases  cited  above ;  Lester 
V.  Jewett^  1  Ker.,  453 ;  Jones  v.  Marshy  22  Vermont,  144.) 
It  was  not  claimed  that  there  was  actual  payment,  or  any 
tender  of  money.  The  only  offer  was  of  the  checks  of  the 
plaintiffs.  The  check  for  the  1,000  shares  named  in  the 
contract  at  the  agreed  price  was  for  $134,421.33,  and  the 
other  check  offered  was  for  $56,232,  amounting  in  the  aggre- 
gate to  $190,654.33.  It  was  admitted  on  the  trial  that,  on 
the  19th  day  of  December,  the  plaintiffs  had  not  in  any  bank 
or  banks  money  standing  to  their  credit  sufficient  to  meet 
the  checks  they  had  drawn,  and  that,  on  the  3l8t  of  December, 
they  had  not  funds  in  any  bank  or  banks  standing  to  their 
credit  to  meet  the  checks  offered  to  the  defendant,  and  that 
they  had  not,  on  either  of  the  days  named,  a  sum  exceeding 
$50,000  standing  to  their  credit  in  any  bank  or  banks  in  the 
city.  Aside  from  every  question  of  tender,  the  plaintiffs  were 
not  ready  or  in  a  condition  to  perform  the  contract  on  their 
part.  These  checks  did  not  represent,  and  were  not  drawn 
against  moneys  on  deposit.  The  smallest  of  the  checks  was 
not  good  as  representing  funds  against  which  it  was  drawn. 
All  tho  cases  agree  that  a  readiness,  as  well  as  an  offer,  to 
perform,  must  be  shown  by  the  party  seeking  to  put  the 
other  in  default. 

The  readiness  to  perform  a  contract  calling  for  the  payment 
of  money,  recognized  by  law,  is  the  actual  possession  of  or 
control  of  the  money,  as  owner  or  with  the  right  of  disposal 
for  that  particular  purpose.  {Hammond  v.  Oilmore^  14  Conn., 
•  479.)  Ability  and  readiness  to  pay  was  a  fact  material  to  be 
proved  by  the  plaintiff  upon  the  trial.    Spenceb,  J.,  in  Porter 
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V.  Rose  (12  J.  R.,  209),  says :  "  Where  two  acts  are  to  be  done 
at  the  same  time,  as  where  one  agrees  to  sell  and  deliver,  and 
the  other  agrees  to  receivjB  and  pay,  an  averment  by  the  pur- 
chaser, in  case  he  sues  for  the  non-delivery,  of  a  readiness  and 
willingness  to  pay  is  indispensably  necessary;  and  conse- 
quently the  readiness  and  willingness  to  pay  is  matter  to  be 
proved  on  his  part,  whether  the  other  party  was  at  the  place, 
ready  to  deliver  the  thing  contracted  for,  or  not."  The  case 
cited  was  disposed  of  upon  the  application  of  this  doctrine. 

To  the  same  effect  is  Topping  v.  Hoot  (5  Cow.,  404),  and 
the  principle  has  never  been  questioned.  (See  Bron^on  v. 
Wiman^  4  Seld.,  182;  Lester  v.  Jewett^  supra.)  There  was 
no  evidence  that  the  checks  would  have  been  paid.  There 
was  no  proof,  or  offer  to  prove  such  fact ;  neither  was  there 
any  request  to  the  referee  to  find  that  the  checks  were  the 
equivalent  of  money,  or  would  have  been  paid  on  presenta- 
tion. It  will  not  be  assumed  that  checks  drawn  without 
funds  to  meet  them  will  be  paid.  On  the  contrary,  the  pre- 
sumption is  in  accordance  with  the  law  that,  as  checks  avail- 
able for  obtaining  money,  they  are  worthless,  whatever  their 
value  as  the  obligations  of  responsible  persons  may  be.  The 
bank  was  under  no  obligation  to  honor  them,  and  the  pre- 
sumption is  they  would  have  been  dishonored.  But  it  is 
enough  that  there  was  not,  at  the  time  of  the  offer,  a  readiness 
and  an  actual  ability  to  take  and  pay  for  the  stock  shown. 
This  is  essential,  aside  from  every  question  as  to  the  form  and 
efficiency  of  the  tender.  The  plaintiffs  did  not  have  the 
money  during  either  of  the  days  referred  to. 

The  plaintiffs  recognized  the  necessity  of  proving  a  readi- 
ness and  ability  to  pay  by  the  evidence  they  gave  in  respect 
to  the  certification  of  the  checks.  The  evidence  is  not  satis- 
factory for  the  purpose  for  which  it  was  given,  as  it  comes  far 
short  of  proving  that,  on  the  Slst  of  December,  the  bank 
would,  without  funds,  have  come  under  an  obligation  for  near 
$200,000,  und  there  was  an  entire  absence  of  evidence  that 
any  officer  of  the  bank  had  authority  to  certify  checks  as  good 
when  the  drawer  was  not  in  funds.     There  was  not  even  evi- 


1871.]  CuRRiE  V.  White.  837 

Dissenting  opinion,  per  Ax.len,  J. 


dence  that,  in  the  course  of  business  in  tliat  bank,  the  presi- 
dent was  in  the  practice  of  certifying  checks,  or  transacting 
other  business  usually  performed  by  cashiers,  or  that  circum- 
stances existed  which  would  have  estopped  the  bank  from 
denying  the  authority  of  the  president,  and  repudiating  the 
certificate,  so  as  to  make  the  check  valid  as  an  obligation  of 
the  bank  in  the  hands  of  the  defendant.  An  authority  to  pay 
a  check  without  funds  of  the  drawer,  or  to  certify  it  as  good 
when  there  are  no  funds  to  meet  it,  will  not  be  presumed,  and 
a  certification  under  such  circumstances  only  binds  the  bank 
by  way  of  estoppel,  and  to  prevent  a  fraud  upon  innocent 
holders.  It  is  not  intended  to  impute  fraud  or  a  fraudulent 
intent  to  the  plaintiffs  in  procuring  these  checks  to  be  certified, 
although  without  funds  at  the  time  to  meet  them,  as  they  might 
have  been  reasonably  certain  of  being  able  to  make  provision 
for  their  payment  before,  in  the  course  of  business  and  transmis- 
sion through  other  banks,  they  could  be  presented ;  but  the 
confident  expectation  or  reasonable  certainty  of  an  ability 
to  provide  in  the  future,  is  not  the  equivalent  of  a  present 
readiness  and  ability  to  pay.  A  certification  of  a  check,  with- 
out funds  on  deposit,  is  irregular,  and  it  may  be  questionable 
whether  a  party  might  not  properly  refuse  to  receive  a  check 
thus  certified,  upon  the  principle  of  Meed  v.  Bank  of  Ifew- 
hurgh  (6  Paige,  337).  But  a  certified  check  is  not  money,  or 
if  funds  are  not  on  deposit  to  meet  it,  the  representative  or 
equivalent  of  money.  It  is  but. an  obligation  of  the  bank  to 
pay,  or  rather  to  make  good  its  representation.  If  the 
defendant  shoxdd  consent  to  receive  it  in  payment,  he  might 
do  so,  but  he  was  not  bound  to  receive  it,  and,  therefore,  the 
ability  to  procure,  or  even  the  possession  of  a  certified  check, 
it  being  admitted  that  the  drawer  had  no  fiinds,  or  not 
suflScient  funds  to  meet  it,  would  not  be  evidence  of  the 
plaintiff's  ability  to  pay  the.  money.  On  the  contrary,  it 
would  be  evidence  of  his  inability ;  and  a  possession  of  the 
check,  thus  certified,  would  simply  be  evidence  of  the  ability 
of  the  plaintiffs  to  induce  the  bank  to  become  security  for  the 
payment  of  the  debt,  for  this  is  the  legal  effect  of  the  trans- 
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action.  Again,  as  before  suggested,  a  certification  of  a  check 
is  only  an  admission  of  a  fact,  to  wit,  that  the  drawer  is  in 
funds,  applicable  to  its  payment,  and,  if  untrue,  may  be  con- 
tradicted, and  binds  no  one  except  in  favor  of  one  who  has 
acted  and  parted  with  value  on  the  faith  of  it.  Had  the 
defendant  received  the  check  witli  knowledge  of  the  truth, 
the  certificate  would  have  added  nothing  to  the  value  of  the 
check,  and  a  paper  that  only  has  value  from  a  concealment 
of  the  truth  is  valueless,  and  for  all  purposes  the  checks, 
certified  or  uncertified,  should  be  treated  according  to  the 
value  they  intrinsically  had,  under  the  circumstances  as  they 
actually  existed,  assuming  as  we  must,  that  no  factitious  value 
would  be  given  to  them  by  withholding  the  truth.  The 
defendant's  ability  to  enforce  a  check,  certified  without  funds, 
against  the  bank,  would  depend  upon  the  evidence  of  his 
knowledge,  and  it  is  but  equity  that  he  should  have  the 
benefit  of  the  truth  in  resisting  any  claim  founded  upon  an 
untruth.  If  it  be  conceded  that  he  made  no  objection  to 
receive  a  check,  and  waived  the  right  to  demand  lawful  money, 
yet  he  did  not,  by  such  act,  waive  the  right  to  demand  a 
check  good  as  drawn  against  an  actual  deposit.  A  party  giv- 
ing a  check,  in  efiect,  represents  that  he  has  money  on  deposit 
to  meet  it.  He  did  not  receive  it ;  and  when  the  plaintiffs 
sue  for  a  breach  of  the  contract,  this  assent  to  the  form  of 
payment,  by  check,  does  not  dispense  with  proof  that  the 
check  was  good,  and  that  the  plaintiffs  were  then  able 
and  ready  to  pay  the  money,  either  upon  the  check  or  the 
original  contract.  But  the  evidence  of  ability  to  pay,  even 
by  a  check  certified  by  the  oflScera  of  the  bank,  is  insufficient 
and  unsatisfactory.  The  fact  was  not  proven  so  conclusively 
that  it  was  error  not  to  find  the  fact.  The  evidence  was  slight, 
but  perhaps  sufficient  to  raise  a  question  of  fact  for  the  jury 
or  other  tribunal  having  the  trial  of  issues  of  fact.  It  is 
true,  one  of  the  plaiutiflis  and  one  of  the  clerks  say  the 
checks  would  have  been  certified  on  the  31st  of  December, 
but,  so  far  as  the  case  discloses,  this  is  based  entirely  on 
an  interview  between  the  same  pl.iintiff  and  the  president 
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of  the  Tenth  National  Bank,  on  the  18th  of  December,  when 
it  was  expected  the  transaction  might  be  concluded  the  next 
day.  The  evidence  is  that,  on  being  told  by  this  plaintiff  that 
he  should  probably  want  to  draw  these  amounts  the  day  fol- 
lowing, and  that  it  would  be  an  unusual  overdraft,  the  presi- 
dent told  him  he  would  certify  the  checks.  He  never  applied 
before  to  the  president  to  certify  checks,  and  there  is  no  evi- 
dence that  the  president  ever  certified  a  check  for  any  person. 
This  promise,  if  authorized,  bound  no  one,  and  the  plaintiffs 
gave  no  evidence  that  the  president  remained  of  the  same 
mind  on  the  31st  of  December,  nearly  two  weeks  thereafter, 
and  the  checks  never  have  been  certified.  A  jury,  or  the 
referee,  might  well  have  found  that  the  allegation,  that  the 
checks  would  have  been  certified,  was  not  proven.  The  plain- 
tiffs did  not  prove  that  they  were  able  and  willing  to  take 
and  pay  for  the  stock  on  the  3l6t  of  December,  and  for  that 
reason  the  complaint  should  have  been  dismissed.  But, 
secondly,  there  was  no  sufficient  tender  and  offer  of  perform- 
ance to  put  the  defendant  in  de&ult.  It  is  agreed  that  the 
plaintiffs  were  in  no  condition  to  demand,  and  had  no  legal 
right  to  claim  the  additional  stock,  created  and  issued 
under  the  action  of  the  directors  of  the  railroad  corporation 
in  April,  1867.  Leaving  out  of  view  the  dividend  on  the 
shares  which  the  plainti£&  claim,  under  their  contract,  they 
were  entitled  to  the  delivery  of  1,000  shares  of  the  stock  of 
the  Hudson  River  Railroad  Company,  on  the  payment  of 
$134,421.83,  and  this  was  the  extent  of  their  legal  right.  In 
considering  the  sufficiency  of  the  tender,  it  should  be  remem- 
bered that  the  parties  were  dealing  at  arms'  length,  neither 
making  concessions  or  waiving  any  claim,  but  each  standing 
on  their  strict  legal  rights.  The  plaintiff,  Martin,  says  he 
did  not  think  the  defendant  would  accept  the  checks ;  and  the 
formal  manner  in  which  the  plaintiffs  approached  and  com- 
municated with  the  defendant,  together  with  the  wary  and 
cautious  bearing  of  the  latter  on  each  occasion,  making  no 
answer  to  any  claim  made  upon  him  further  than  that  he  did 
not  understand  the  effect  of  the  propositions,  and  would  see, 
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or  that  he  would  see  his  lawyer,  in  connection  with  the  fact 
that  the  contract,  as  interpreted  and  insisted  upon  by  the 
plaintiffs,  if  performed,  would  involve  the  defendant  in  a 
heavy  loss,  negative  all  idea  that  the  defendant  intended  to 
waive  any,  the  most  strict  and  technical,  legal  right,  or  that 
the  plaintiffs  understood  him  as  waiving  or  conceding  any- 
thing. The  general  rule  is,  that,  to  make  a  legal  tender, 
there  must  either  be  an  actual  offer  of  the  money  produced, 
or  the  production  of  the  money  must  be  dispensed  with  by 
the  express  declaration  or  an  equivalent  act  of  the  creditor. 
{Thdmas  v.  Evans^  10  East,  101 ;  Bakeman  v.  Pooler^  15 
Wend.,  637.)  K  anything  but  money  is  offered,  the  tender 
will  not  be  effectual  for  any  purpose,  unless  the  creditor  in 
terms,  or  by  clear  implication  by  some  act  equivalent  to  an 
express  declaration,  waives  all  objections  to  the  quality 
or  character  of  the  tender.  Perhaps  an  objection  to  receive 
the  tender  upon  another  distinct  and  specific  ground 
would  be  regarded  as  evidence  of  a  waiver  of  an  objec- 
tion to  the  quality  of  the  tender;  upon  two  grounds:  1. 
The  statement  of  one  objection  may  be  regarded  as  evi- 
dence of  an  intent  to  waive  all  others,  on  the  principle 
of  expreesio  unius  est  exclvsio  alteriua.  2.  A  statement 
of  one  objection  which  cannot  be  obviated,  and  a  silence 
ae  to  an  objection  which  can  be  obviated,  will  operate  to  mislead 
the  debtor,  unless  the  creditor  is  held  to  the  objection  taken. 
By  taking  one  objection,  he  induces  the  debtor  to  act  upon  the 
belief  that  there  are  no  others,  or  that  all  others  which  could 
be  taken  are  waived.  {Carman  v.  PvltZj  21  N.  T.,  547; 
Ha^keU  v.  Brewer^  2  Fairf ,  258.) 

The  cases  in  which  the  creditor  has  been  held  to  have  waived, 
by  implication,  the  objection  to  the  quality  of  the  tender,  and 
dispensed  with  a  tender  of  money,  are  those  in  which  the 
debtor  has  refused  to  receive  the  tender  on  the  express  ground 
that  the  amount  was  insufficient.  {Polglass  v.  Oliver^  2  Cr. 
&  Jr.,  15 ;  and  cases  cited  in  note  to  Am.  ed.)  The  mere 
passive  refusal  to  receive  a  tender,  or  rejection  of  it  without 
assigning  a  reason  waives  nothing,  and  leaves  the  party  to 
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justify  his  refusal  upon  any  ground  recognized  by  the  law. 
In  Dunham  v.  Jackson  (6  W.  E..,  22),  in  the  Court  for  the 
Correction  of  Errors,  the  rules  relating  to  a  tender  upon  money 
contracts  were  carefully  considered,  and  Judge  Makcy,  in  the 
only  opinion  delivered,  and  which  was  concurred  in  by  the 
whole  court,  protests  against  any  relaxation  of  the  rules  upon 
that  subject  which  will  render  it  a  matter  of  uncertainty  what 
shall  constitute  a  tender.  He  says,  in  such  an  event,  "  nothing 
will  have  been  gained."  "  Kigid  rules  are,  upon  the  whole, 
better  than  uncertain  ones,"  and  cites,  with  approval,  Thomas 
V.  Evans  (10  East,  101),  and  Kraus  v.  Arn^old  (7  J.  B. 
Moore,  59). 

Dunham,  v.  Jackson  was  a  bill  to  redeem  stock  from  a 
pledgee,  and  the  parties  had  come  together  for  the  purpose 
of  redeeming.  A  broker  attended  to  receive  a  reassign- 
ment of  the  stock  and  pay  what  should  be  found  due  the 
pledgee,  and,  after  the  amount  was  agreed  upon,  being  requested 
by  the  agent  of  the  pledgee  to  draw  his  check  for  the  amount, 
took  out  of  his  pocket-book  a  blank  check  for  the  purpose  of 
filling  it  up,  but  was  interrupted  by  the  pledgee  observing  "  let 
it  be  done  to-morrow,"  and  demanding  a  larger  sum  than  the 
amount  liquidated ;  and  it  was  held  that  these  circumstances 
did  not  amount  to  a  tender,  and  that  the  bare  refusal  to 
receive  the  sum  due  and  the  demand  of  a  larger  sum,  were  not 
enough  to  excuse  the  actual  tender  of  the  money.  Chancellor 
Kent's  decree,  holding  the  tender  and  oflfer  insufficient,  was 
unanimously  affirmed.  In  Thomas  v.  Evans  {supra\  the 
defendant  had  left  £10  with  his  clerk  for  the  plaintiff,  of 
which  the  clerk  informed  the  plaintiff  when  he  called  and 
demanded  a  larger  sum,  and  the  plaintiff  said  he  would  not 
receive  the  £10  or  anything  less  than  his  whole  demand ;  and 
it  was  held  that  this  did  not  dispense  with  the  actual  produc- 
tion and  offer  of  the  money.  In  Kraus  v.  Arnold  {supra\ 
the  agent  of  the  debtor  offered  to  pay  to  the  clerk  of  the 
debtor's  attorney  £7  128.,  saying  that  one  Tenson  had  the 
money  for  that  purpose,  but  the  clerk  demanded  £8.  Tenson 
was  present,  and  put  his  hand  in  his  pocket  to  take  out  his 
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pocket-book  to  pay  the  £7  128.,  but  the  agent  of  the  defend- 
ant desired  him  not  to  do^so,  as  £8  were  demanded.  The 
court  held  there  had  been  no  legal  tender,  and  that  the  money 
should  have  been  produced,  "  when,  perhaps,  the  clerk  might 
have  been  tempted  to  take  it."  Within  the  cases  cited  there 
was  no  legal  tender  or  offer  to  perform  the  contract  by  the 
plaintiffs.  There  was  no  production  or  offer  of  money,  and 
there  was  no  act  or  declaration  of  the  defendant  dispensing  with 
its  production,  and  consenting  that  the  checks  tendered  should 
for  any  purpose  be  regarded  as  money.  He  did  not  waive  the 
objection  to  the  quality  of  the  tender.  Very  possibly,  had  bank 
notes,  which  are  a  part  of  the  currency  of  the  country  and 
pass  as  money,  been  offered,  and  not  specially  objected  to, 
the  tender  might  liave  been  sufficient  in  that  respect ;  but  it 
is  not  necessary  to  consider  that  question,  as  no  money  was 
present  or  offered,  and  the  cases  recognize  a  broad  distinction 
between  bank  notes  of  the  character  mentioned,  and  bills  of 
exchange,  checks  and  other  instruments,  which  are  mere 
securities  or  documents  for  debts.  {Miller  v.  Haoe^  1  Bur., 
467 ;  Bank  of  the  TJ.  S,  v.  Bank  of  Georgia^  10  Wheat.,  333, 
per  Stoey,  J. ;  Wright  v.  Reed^  3  T.  E.,  554;  Snow  v.  Perry ^ 
9  Pick.,  539.)  The  plaintiffs  did  not  in  any  form  offer  or 
propose  to  pay  the  money.  On  the  contrary,  they  limited 
their  offer  to  the  checks,  only  proposing,  and  that  equivocally, 
in  case  the  checks  were  objected  to,  to  get  them  certified. 
By  thus  restricting  their  proposal,  they  indicated  very  clearly 
not  only  the  extent  of  their  ability,  but  the  limit  of  their 
intentions,  and  their  action  was  equivalent  to  an  express 
declaration  that  they  would  do  nothing  more  than  deliver 
the  checks.  It  would  seem  that  the  proposition  was  to  get 
the  checks  certified  after  the  delivery  of  the  stock.  The 
clerk  swears  that  he  told  defendant  that  he  would  get  the 
checks  certified  if  he  required  it ;  that  defendant  made  no 
reply,  and  he  added,  "  if  he  would  transfer  the  stock."  The 
defendant  was  not  required  to  state  his  objections  to  the  pro- 
posal, and  he  did  not.  He  avoided  a  direct  answer  and  left  the 
plaintiffs,  without  saying  or  doing  anything  to  mislead  them,  to 
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take  such  action  as  the  law  prescribed,  if  they  desired  to  lay  the 
foundation  of  an  action  by  putting  him  in  default.  {Bakema/n 
V.  Pooler^  supra,)  The  defendant  did  not  give  the  stock  for  the 
checks ;  he  did  not  refiise  to  perform  the  contract  or  to  do  any 
act,  save  only  to  exchange  the  stock  for  the  checks.  Non  con- 
siaty  that,  upon  the  production  and  offer  of  the  money,  he  would 
have  transferred  and  delivered  the  1,000  shares  agreed  to 
be  sold.  lie  did  not  say  he  would  not.  There  is  still 
another  objection  to  the  tender,  fatal  to  it  as  the  foundation 
of  an  action  against  the  defendant.  The  offer  to  receive  and 
pay  the  agreed  price  for  the  1,000  shares  was  not  an  unquali- 
fiedy  unconditional  offer. 

The  remarks  of  Judge  Cowen,  in  Wood  v.  Hitchcock  (20 
W.  R.,  47),  are  appropriate  to  this  case.  He  says :  "  The 
books  are  sufficiently  nice  as  to  the  manner  of  a  tender,  but 
I  think  the  case  at  bar  shows  that  they  are  not  so  without 
reason.  The  person  making  the  tender  may  avoid  all  impli- 
cation against  the  idea  of  a  qualification,  or  other  circumstance 
destroying  his  tender,  by  making  it  in  writing,  and  even 
negativing  that  it  is  on  any  condition  or  reserve,  or  intended 
to  prejudice  the  plaintiff's  further  claim."  If  the  acts  of  the 
person  making  the  tender  are  ambiguous  or  of  doubtful 
import  it  is  his  fault,  and  they  are  to  be  construed  most 
strongly  against  himself.  It  is  well  settled  by  authority  that 
a  tender  must  be  unconditional ;  that  no  condition  must  be 
annexed  to  it  which  the  creditor  can  have  any  good  reason 
for  objecting  to.  There  must  not  be  anything  raising  the 
implication  that  the  party  making  the  tender  intends  to 
demand,  as  a  condition  of  the  tender,  anything  to  which  he  is 
not  entitled.  ( Wood  v.  Hitchcock^  supra  ;  Brooklyn  Bank 
V.  De  Grauw,  23  W.  R.,  342.)  He  may  not  require  as  a 
condition  a  receipt  or  an  indorsement  of  the  payment  upon 
an  obligation.  {Eddy  v.  O'llara^  14  W.  R.,  221 ;  Thayer  v. 
Bracketty  12  Mass.,  460 ;  Loring  v.  Cooke^  3  Pick.,  48 ;  Rich- 
ardson  v.  Boston  Chemical  Laboratory ^  9  Met.,  42.) . 

The  referee  has  found  as  a  fact,  that  there  was  no  offer 
by  the  plaintiffs  to  take  and  pay  for  the  1,000  shares,  dis- 
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tinct  and  independent  of  a  demand  for  another  1,000 
shares  and  for  two  dividends  on  2,000  shares;  in  other 
words,  that  the  offer  was  conditional  and  connected  with 
a  demand,  to  which  the  defendant  had  a  right  to  object. 
K  there  was  any  evidence  in  support  of  this  finding,  it 
is  conclusive  in  this  court,  and  cannot  be  reviewed.  When- 
ever there  is  ambiguity  or  question  as  to  the  intent  of  the 
party  making  a  tender,  growing  out  of  his  acts  and  decla- 
rations and  the  circumstances  attending  the  transaction,  the 
question  whether  the  tender  is  conditional  or  unconditional  is 
one  of  fact  for  the  jury,  and  not  of  law  for  the  court.  Where 
the  debtor's  agent  told  the  creditor  he  had  called  to  tender 
£S  in  settlement  of  his  account,  and  the  creditor  answered 
that  he  would  take  nothing  less  than  the  bill  for  £19,  which 
the  debtor's  agent  produced  at  the  time,  it  was  held  that  it 
was  a  question  for  the  jury  whether  the  tender  was  condi- 
tional or  unconditional.  Lord  Denman,  Ch.  J.,  said  "  there 
was  enough  of  ambiguity  to  make  the  matter  fit  for  a  jury  ;" 
and  to  the  same  effect  is  Marsden  v.  Ooode  (2  0.  &  K.,  133), 
in  which  the  question  was  whether  a  check  was  tendered  in 
full  payment  of  all  claims  and  unconditionally.  Here  was 
enough  of  ambiguity  to  carry  the  case  to  a  jury,  and  in  such 
case  the  finding  of  the  referee  concludes  this  court.  The  e>n- 
dence  not  only  supports  the  views  of  the  referee,  but  a  report 
that  the  tender  and  offer  were  unconditional  would  have  been 
against  evidence.  The  interview  of  the  19th  of  December 
may  be  referred  to  as  throwing  light  upon  and  aiding  in  the 
right  understanding  of  the  transaction  of  the  31st  December. 
It  is  true  that  no  tender  of  performance  was  then  made  by 
either  party,  so  as  to  put  the  other  party  in  default.  {Dun- 
ham  V.  Jackson^  supra  /  Leatherdale  v.  Sweepstone,  3  C.  &  P., 
342.)  But  the  acts  of  the  plaintiffs  indicate  very  clearly  their 
views  of  their  rights  under  the  contract,  and  the  purpose  and 
object  of  their  subsequent  offer.  Upon  that  occasion, 
when  the  defendant  offered  to  transfer  the  1,000  shares 
on  receipt  of  the  agreed  price,  he  consented,  on  the  sug- 
gestion  of   the  plaintiffs,  to  take   off  the   cash  dividends, 
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if  the  plaintiifs  would  indorse  his  certificates  in  the  trust 
company,  which  would  have  enabled  him  to  withdraw 
his  deposits.  This  would  have  closed  the  contract,  giving  the 
plaintiflFs  all  they  claimed  in  respect  to  the  original  shares 
contended  for.  This  they  virtually  declined,  and  immedi- 
ately delivered  to  the  defendant  the  two  papers  making  dis- 
tinct demands,  one  for  the  original  1,000  shares  and  the  cash 
dividends  thereon,  and  the  other  for  1,000  shares  additional 
stock.  They  were  handed  simultaneously,  and  as  demands 
then  due  upon  a  single  contract.  The  one  only  claimed  as 
incidental  to  and  dependent  upon  their  right  to  the  other, 
and  having  no  foundation  except  upon  the  obligation  to 
transfer  the  original  shares.  The  demand  was  necessarily 
single,  and  in  whatever  form  presented,  its  nature  was  not 
changed.  The  obligation  of  the  defendant  to  transfer  stock, 
whatever  its  extent,  was  a  single  obligation,  not  capable  of 
being  severed  by  the  act  of  the  plaintiffs,  and  they  did  not 
undertake  to  sever  it.  The  fact  that  separate  checks  were 
proposed,*  and  were  subsequently  offered  for  the  two  amounts, 
did  not  vary  the  effect  of  the  transaction,  as  a  single  offer, 
and  a  single  demand  upon  the  defendant  to  fulfill  his  obliga- 
tion as  interpreted  by  the  plaintiffs.  The  transaction  of  the 
Slst  of  December  was  in  harmony  with  this  view.  On  that 
day  the  two  checks  were  offered  at  the  same  time,  as  a  per- 
formance of  the  one  contract  ^by  the  plaintiffs,  and  one  letter 
was  handed  to  the  defendant  as  the  demand,  the  condition 
upon,  and  purpose  for  which  the  checks  were  offered.  In 
that  note  the  plaintiffs  say :  "  We  are  ready  to  do  what 
we  offered  and  tendered  in  our  notices  and  renew  our 
notices."  They  renew  them  in  a  single  breath  and  the  offer  was 
of  the  two  sums  together,  and  the  demand  upon  the  defendant 
was  single,  although  of  two  distinct  thousand  shares,  and  as 
if  in  words  the  plaintiffs  had  said  to  the  defendant,  "we 
offer  you  two  checks,  one  for  $134,421.33,  and  the  other  for 
$56,232,  the  one  being  the  contract  price  for  1,000  shares  of 
Hudson  River  railroad  stock,  and  the  other  the  cost,  and 
interest  on  the  cost,  of  an  additional  1,000  shares,  to  which 
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we  are  entitled  under  our  contract,  and  in  payment  for  these 
2,000  shares,  and  which  we  now  require  you  to  deliver  to  us 
under  your  contract."  It  is  very  certain  that  the  plaint i£& 
did  not  indicate  that  the  defendant  was  at  liberty  to  accept 
one  check,  and  transfer  one  part  of  the  stock  demanded,  and 
refuse  the  other,  and  such  was  not  the  legal  effect  of  the  offer. 
Had  the  plaintiffs  transmitted  the  checks  by  mail,  with  the 
letter  of  Slst  of  December,  the  defendant  would  have  been 
bound  to  accept  both,  and  perform  the  entire  demand  ;  accept 
the  proposition  as  made,  or  reject  it.  He  could  not  legally 
have  separated  it,  and  acceded  to  one  part  of  the  proposition 
and  retained  one  of  the  checks,  and  repudiated  the  residue. 
The  plaintiffs  might  well  have  said,  "  we  made  you  no  such 
offer  as  you  have  assumed  to  accept."  Upon  the  evidence  tlie 
tender  was  conditional  and  tlierefore  void.* 

For  these  reasons,  as  well  as  those  assigned  by  Judge  Fol- 
OER,  I  am  for  an  affirmance  of  the  judgment,  with  costs. 

Church,  Oh.  J.,  Grover,  Andrews  and  Peckham,  JJ., 
concur  with  Rapallo,  J.  Allen  and  Folger,'  J  J.,  for 
affirmance. 

Judgment  reversed  and  new  trial  granted,  unless  the 
defendant  consents  to  a  judgment  against  him  for  $1,453.67. 


Cavie  Richardson,  Respondent,  v.  The  New  York  Central 

Railroad  Company,  Appellant. 

Where  the  defendant's  raUroad  is  carried  across  a  pubUc  highway  in  such 
manner  and  place  thai  those  traveling  the  highway  can  neither  see  nor 
distinctly  hear  approaching  trains  until  too  late  to  avoid  coUision  with 
them,  the  company  is  liable  for  such  collision  in  the  absence  of  negli- 
gence of  those  ii^ured. 

Compliance  with  the  statute  as  to  sounding  the  whistle  and  ringing  the 


♦Note. — The  right  of  the  directors  to  increase  the  capital  stock  was  not 
passed  upon  by  the  court    (Rep.) 
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against  the  dangers  to  which  they  were  exposed  in  passing 
the  crossing,  which  were  proper  and  necessary. 

Geo.  G.  MungeTj  for  appellant,  relied  on  Grippin  v.  iT.  JT. 
Cent  E.  H.y  MS.,  Ct.  of  Appeals,  Nov.,  1870) ;  and  Beisiegel 
V.  iT.  Z.  Central  R.  R.  Co.  (40  N.  Y.,  9). 

W.  C.  Rowley y  for  respondent,  cited  Bradley  v.  B.  and 
M.  R.  R,  (2  Cush.,  540) ;  Kinney  v.  Crocker  (18  Wis.,  74). 
The  care  to  guard  against  the  danger  to  others  must  be  in 
proportion  to  the  danger.  {Kelaey  v.  Barney^  12  N.  Y., 
429 ;  Johnson  v.  H.  R,  R.  Co.^  6  Duer,  633 ;  Bowen  v.  -flT. 
T.  a  R,  R.  Co.,  11  N.  Y.,  408 ;  Broton  v.  iT.  Y.  C.  R.  R. 
Co.,  34  N.  Y.,  404.)  See,  also.  Cook  v.  N.  T.  C.  R.  R.  Co. 
(3  Keyes,  476,  479). 

Peckham,  J.  The  statute  allows  railroads  to  cross  public 
highways,  but  requires  the  railway  company  "  to  restore  the 
highway  thus  intersected  to  its  former  state,  or  to  such  state 
as  not  unnecessarily  to  have  impaired  its  usefulness."  (3  N. 
Y.  S.  at  Large,  Edm.  ed.,  628,  §  28*,  sub.  5.)  Another  provision 
authorizes  such  companies,  in  crossing  a  highway,  to  go  under 
or  above  it,  as  may  be  expedient.  (Id.,  626,  §  24.)  Did  the 
legislature  intend  by  these  provisions  to  allow  a  railway  com- 
pany to  shut  up  a  highway  and  deprive  the  people  of  its  entire 
use?  That  would  seem  to  be  the  effect  of  reversing  this 
judgment,  as  a  road  is  substantially  closed  to  the  public, 
which  cannot  be  traveled  by  the  cautious  without  imminent 
peril  to  their  lives. 

The  injury  in  this  case  occurred  to  the  plaintiff,  notwith- 
standing the  exercise  of  every  care  by  him,  as  such  is  the 
finding,  and  it  is  well  sustained  by  the  proof. 

When  he  arrived  at  a  proper  distance  from  the  crossing,  for 
that  purpose,  he  stopped  his  horses,  rose  up  in  his  wagon, 
looked  and  listened,  and  neither  saw  nor  heard  aught  of  the 
train.  Then  proceeding  again  carefully,  he  sustained  the 
injury  by  a  train  rushing  suddenly  against  his  horses  and 
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wagon,  etc.,  which  it  was  impossible  for  hiin  to  avoid  afker 
he  saw  it. 

The  deep  cutting  in  which  the  rail-track  ran,  the  watch- 
house  erected,  but  not  used  by  the  defendant,  prevented  the 
train  from  being  seen  until  the  traveler  approached  within  a 
few  feet  of  the  crossing.  The  watch-house  obstructed  the 
view  a  distance  further  oflF.  The  sound  of  a  fall  of  water  at 
the  crossing,  besides  the  peculiarity  of  the  road,  prevented 
tlie  noise  of  the  train,  whistle  or  bell  from  being  heard ;  and 
the  cars  were  running  at  the  rate  of  about  thirty-six  miles  an 
hour. 

The  highway  was  not  closed  in  fact  or  in  law.  The  public 
had  a  right  to  use  it  for  travel.  The  plaintiff,  at  the  time  of 
the  injury,  was  exercising  a  clear  right  upon  that  highway. 

The  grade  of  the  highway  was  necessarily  considerably 
changed  by  reason  of  this  crossing. 

All  peril  of  this  kind  could  have  been  avoided  by  the  rail- 
way, by  going  under  or  above  the  surface  of  the  highway  at 
the  crossing.  If  this  danger  could  be  avoided  in  no  other 
way,  then  it  would  seem  to  follow  that  the  "  usefulness  "  of 
the  highway  was  "  unnecessarily  impaired  "  by  the  railway's 
omission  to  do  either.  It  had  failed  in  its  statute  obligation. 
It  was  not  the  duty  of  the  highway,  but  of  the  railroad,  to  give 
this  protection  from  the  peril  caused  by  the  railroad. 

Again,  in  laying  down  rules  of  general  application,  courts 
find  it  frequently  necessary^ to  make  exceptions,  to  prevent 
injustice. 

When  the  reason  of  the  rule  fails,  the  law  usually  discharges 
the  rule.  For  the  protection  of  the  traveling  public,  the  stat- 
ute requires  raUroads  to  ring  their  bells  or  sound  their  whistles 
f%ertain  distance  from  the  crossing  over  a  highway.  The 
legislature  required  this,  in  order  to  give  notice  to  the 
traveler  of  the  approaching  peril,  and  to  enable  him  to  avoid 
it.  Almost  universally,  this  is  a  sufficient  protection.  But, 
in  the  case  at  bar,  it  gave  no  notice  whatever,  and  gave  no 
protection.  This  the  defendant  well  knew,  and  could  not 
avoid  knowing  from  the  surroundings.  It  also  knew  that  the 
Hand—  Vol.  VI.  107 
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legislature  intended  that  the  traveling  public  at  such  places 
should  have  notice  of  the  approach  of  a  train  in  some  manner. 
In  this  case,  as  it  failed,  knowingly  failed,  to  give  any  notice,  it 
was  guilty  of  a  neglect,  for  which  it  was  justly  held  liable. 
Upon  that  ground  it  is,  in  my  judgment,  liable  upon  the 
soundest  principle. 

The  legislature  has  never  enacted  that  a  railroad  shall  not 
be  liable  for  any  injury  at  a  crossing  where  it  rings  its  bell  or 
sounds  its  whistle.  No  legislative  impunity  is  given  to  the 
railroads  for  damages  they  may  wrongfully  cause.  But  the 
statute  declares  that  they  shall  do  those  specified  things,  and 
that  they  sliall  be  liable  for  any  damages  caused  by  theii 
omission.  As  a  general  rule,  undoubtedly,  they  are  exempt 
from  liability  to  the  outside  public  when,  in  good  faith,  those 
provisions  are  substantially  complied  with.  But  there  may 
be  cases  where  the  purpose  of  these  requirements  is  not  and 
cannot  be  attained  by  their  technical  fulfillment.  Such  is 
the  case  at  bar — plain  and  palpable ;  easily  understood,  as  the 
act  of  the  company  in  building  the  watch-house  and  in  keeping 
a  watchman  there  for  some  time,  shows  the  defendant  under- 
stood it. 

This  principle  has  been  substantially  held  by  this  court  in 
the  last  decision  in  Beisiegel  v.  ITiis  Defendant, 

The  defendant  again,  by  its  own  act,  caused  this  injury,  in 
its  erection  of  the  watch-house,  now  not  used,  but  preventing 
the  traveler  from  seeing  the^  train,  which  he  otherwise 
might. 

That  it  obstructed  this  traveler's  view,  is  found  by  the 
referee.  That  it  thus  caused  the  injury,  may  be  fairly 
inferred,  as  nothing  could  be  seen  as  he  approached  the  trade 
"  owing  to  the  formation  of  the  ground  and  the  situation  of 
the  watch-house." 

There  was  a  map  at  the  trial  in  evidence  and  none  is  pro- 
duced here.  Presumptions  are  in  favor  of  affirming  a  judg- 
ment. Error  is  not  presumed.  If  there  were  doubts  on  this 
point,  in  the  absence  of  the  map,  the  presumption  is  against 
error. 
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A  building  thus  erected  by  a  railroad,  which  prevented  the 
public  from  seeing  a  train  until  too  near  for  safety,  has  been 
held  by  this  court  a  good  ground  for  recovery.  {Mackay  v. 
N.  Y.  Cen.  R.  B.  Co.y  35  N.  T.,  75.)    It  is  so  in  this  case. 

Grovee,  J.,  was  for  affirmance,  on  the  ground  that  the  rate 
of  speed  of  the  cars  was  improper,  at  that  point. 

FoLGER  and  Andrews,  JJ.,  concur,  on  the  ground  that 
the  defendant,  by  erecting  the  watch-house,  had  obstructed 
the  view. 

Rapallo,  J.,  concurs,  on  the  ground  that,  the  road  being 
so  constructed  that  the  view  was  obstructed,  defendant  was 
bound  to  take  proper  measures,  on  its  own  premises,  to  pro- 
tect travelers  on  the  highway. 
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ACCORD  AND  SATISFACTION. 
See  Attornbt  Ain>  Clieett,  5. 


ACKNOWLEDGMENT. 

1.  A  certificate  of  acknowledgment, 
taken  in  1828,  stating  that  the  per- 
sons acknowledging  were  known 
to  the  offlc-er  "To  be  the  persons 
who  executed "  the  deed,  was  a 
substantial  compliance  with  the 
statute.  West  Ptdnt  Iron  Com- 
pany V.  Beymeri,  703 


ACTION. 


1.  The  plaintifis  were  first  and  second 
and  the  defendant  third  indorsers 
upon  two  drafts  and  a  note  of  one 
Is.,  who  held  a  contract  for  the 
purchase  of  lands.  N.,  being  in- 
solvent, transferred  the  contract  to 
the  defendant,  absolutely  in  form, 
but  in  fact  as  security  for  the  lat- 
t^s  liabilities  on  N.'s  account, 
including  the  drafts  and  notes.  On 
Uie  same  day  he  ma(!e  a  general 
assignment  to  the  plainti^,  m  trust 
for  creditors,  preferring  the  drafts 
and  note.  Shortly  a&r  this,  the 
plaintiff  gave  to  the  holder  of  the 
drafts  and  note,  for  the  aggregate 
amount  thereof,  a  note  made  by 
one  of  them,  indorsed  by  tlie  other 
as  first  indorser,  and  by  the  defend- 
ant as  second  indorser.  The  hol- 
der, a  bank,  thereupon  gave  up  to 
them  the  drafts  and  note,  with  the 
bank  mark  of  cancellation  upon 
them.  One  of  the  plaintiffs,  under 
the  suggestion  of  the  defendant, 


then  brought  action  against  the 
acceptor  of  the  drafts,  but  failed 
from  defect  of  parties..  The  new 
note  was  renewed,  fi*om  time  to 
time,  and  finally  paid  by  the 
defendant.  About  the  same  time, 
the  defendant  paid  up  the  amount 
due  upon  N.'s  land  contract,  and 
took  a  deed  of  the  premises.  Im- 
mediately after  pa3ing  the  note,  he 
brought  suit  against  the  plaintiff 
to  recover  back  the  moneys  so  paid, 
and  after  litigation  (in  which  the 
plaintiffs  defended  on  the  ground 
that  the  defendant  had  received 
N.'s  contract  and  deed  as  security 
for  the  original  drafla  and  note, 
and  that  the  value  of  such  security 
exceeded  the  amount  paid  by  Mm, 
which  dpfence  was  denied,  in  all 
particulai'8,  by  the  defendant),  re- 
covered judgraont  against  them  for 
the  whole  amount,  which  judg- 
ment they  paid.  The  plaintifra 
then  brought  this  action,  asking 
either  to  be  permitted  to  redeem 
the  contract  as  assignees  of  N.,  or 
to  be  subrogated  as  sureties  to  the 
defendant's  rights  in  the  contract, 
to  the  extent  of  their  pavments, — 
Held,  this  action  having  been  com- 
menced more  than  ten  years  after 
the  assignment,  and  aftier  the  giv- 
inff  of  the  new  note  by  the  plain- 
tiffs, with  defendant  as  indorser, 
but  within  ten  ^ears  after  the  pay- 
ment by  the  plamtiffs  of  the  defend- 
ant's judgment  against  them,  that 
the  right  to  redeem  was  barred, 
but  the  right  to  subrogation  not 
having  accrued  until  the  pavment 
of  the  judgment,  was  not  barred 
by  the  statute  of  limitations. — 
Eeldj  flurther,  that  the  defendant's 
judgment  was  no  bar  to  this  action 
to  enforce  such  ri^Kht  of  subroga- 
tion.   Bennett  Y.  Vook,  268 
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2.  The  statute  (ch.  248,  §  29  of  1857). 
giving  to  the  commissioners  of 
pilots  a  penalty  of  $100  against 
any  "  person  employing  a  person 
to  act  as  pilot  not  holding  a 
license,"  does  not  authorize  the 
recovery  of  but  one  penalty  against 
a  party  who  has  employed  an  un- 
licensed pilot,  although  such  em- 
ployment was  repeat^  for  numer- 
ous ships.  SturgisY.  Spofford.  446. 

3.  There  is  no  rule  forbidding  one 
partner  to  sue  another  at  law  in 
respect  of  a  debt  arising  out  of  a 
partnership  transaction,  if  the  obli- 
gation or  contract,  though  relating 
to  the  partnership  business,  is 
separate  and  distinct  from  all  other 
matters  in  question  between  the 
partners,  and  can  be  determined 
without  going  into  the  partnership 
accounts.    Crater  v.  Bininger.    545 

4.  The  defendant  purchased  from  the 
plaintiff  an  engine,  boilers  and 
other  machinery.  The  engine  and 
boilers  were  agreed  by  the  plain- 
tiff to  be  of  the  best  material  and 
workmanship  and  in  perfect  run- 
ning order.  No  time  was  specified 
for  their  delivery,  but  they  were  to 
be  approved  by  the  defendants' 
engineer.  The  boilers,  after  deli- 
very, were  found  defective ;  one  of 
them  collapsed  at  the  first  trial, 
and  was  rendered  useless.  The 
defects  in  the  boilers  were  subse- 
quently supplied  by  the  plaintiff, 
with  the  consent  of  the  defendant, 
and  were  then  accepted  by  the 
defendant  and  approved  hj  his 
engineer. — Zleldy  that  the  original 
failure  of  the  boilers  was  not,  after 
their  final  acceptance,  any  defence 
in  an  action  for  the  price.  Such 
acceptance,  however,  was  no 
waiver  of  a  right  of  action  for 
the  damages  occasioned  by  the 
explosion  and  loss  of  use  of  ma- 
chinery, and  those  damages  might 
have  been  recouped  in  an  action 
for  the  price  by  proper  averments 
in  the  answer.  Cassidy  v.  Le  Fevre. 

662 

5.  An  obligation  was  obtained  from 
the  plaintiff  by  fraudulent  repre- 
sentations. A  and  B  both  claimed 
to  own  it  by  assignment.  Each 
commenced  an  action  against  him, 
and  claimed  in  hostility  to  each 


other. — EM^  that  he  might,  during' 
the  pendency  of  the  actions  against 
him,  bring  a  separate  suit  against 
both  claimants,  to  be  reeved 
firom  the  contract,  on  the  ground 
of  fraud  therein,  and  was  entitled 
to  the  decree  of  the  court  against 
them  ordering  its  surrender  and 
cancellation,  upon  establishing  the 
fraud.    McHenry  v.  Hazard,     580 

6.  In  an  action  against  the  widow 
and  children,  and  also  the  personal 
representatives  of  an  intestate,  to 
set  aside  a  deed  from  such  intes- 
tate to  such  widow  and  children, 
claimed  to  be  fraudulent  as  against 
creditors,  and  for  sale  or  mortgage 
of  the  lands  so  conveyed,  to  pay 
debts,  the  roll  of  a  judgment  re- 
covered by  the  plaintiff,  in  an  ac- 
tion against  the  personal  represen- 
tatives of  such  intestate,  upon 
simple  contract  debts  accrued  be^ 
fore  his  death  and  before  such  deed 
was  given,  is  not  competent  evi- 
dence against  such  grantees. 
Sharps  v.  Freeman.  802 

7.  Sach  judgment  does  not  render 
the  claim  of  the  creditor  a  judg- 
ment debt,  as  to  the  grantees  or 
heirs-at-law  of  the  intestate.       Id, 

8.  Nor  does  such  judgment  preclude 
the  heirs-at-law  from  interposing 
the  statute  of  limitations  to  the 
claims  upon  which  it  was  recov- 
ered. Id, 


ADMINISTRATORS  AND  EXE- 
CUTORS. 

See  AcnoN,  6. 

Attorney  aistd  Client,  2, 8. 
Contract,  7. 
Evidence,  24,  25. 

ADMISSIONS  AND  DECLARA- 
TIONS. 

See  EviDENCB,  8, 9, 10, 21,  22, 23, 28, 
30. 

ADVERSE  POSSESSION. 

1.  Previous  to  the  Revised  Statutes, 
in  order  to  establish  a  title  founded 
upon  adverse  possession,  as  against 
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one  holding  the  paper  title,  such 
possession  must  have  been  con- 
tinued for  twenty-five  years;  but 
proof  of  the  possession  of  a  culti- 
vated farm  in  1806,  by  one  claim- 
ing as  heir  of  one  who  died  in 
1790,  which  possession  continued 
until  in  1828,  will  authorize  a  pre- 
sumption that  such  possession  con- 
tinued from  1790  to  1828.  Gahai 
V.  Palmer.    \J  478 

2.  Where  the  possession  is  actual, 
exclusive,  open  and  notorious, 
under  a  claim  of  title  adverse  to 
any  and  all  others  for  the  time 
prescribed  by  statute,  such  posses- 
sion establishes  a  title.  To  up- 
hold it,  a  grant  from  the  true  own- 
er to  such  party  may  be  presumed. 

Id, 


AI^CIENT  DEED. 


See  Eyidencb.  18. 


ANIMALS. 

L  The  provisions  of  the  act  of  1867, 
chap.  814,  as  to  the  seizure  of  ani- 
mals running  at  large  in  the  pub- 
lic highways,  are  constitutional 
and  valid.  Cajnpbell  v.  Evans.    856 

2.  It  is  no  objection  to  the  proceed- 
ings to  be  instituted  under  the  act, 
that  personal  notice  to  the  owner 
or  otlier  claimant  of  the  property 
is  not  made  necessary  by  the  act, 
or  essential  to  the  jurisdiction  of 
the  magistrates,  or  that  such  pro- 
ceedings are  to  some  extent  sum- 
mary. Id. 


ANTE-NUPTIAL  CONTRACT. 


See  Trusts  and  Trustees. 


APPEAL. 

See  Jurisdiction,  9,  10, 11. 
Practice,  2,  3. 
Writ  of  Error. 


ARREST  AND  BAIL. ' 

1.  Under  the  Code,  an  order  of  ar- 
rest may  be  obtained  in  two  classes 
of  cases :  in  those  where  the  cause 
of  action  is  identical  with  the 
cause  of  arrest,  and  in  those  where 
facts  deliors  the  cause  of  action 
constitute  tlie  cause  of  arrest.  In 
the  latter  class  of  cases,  un- 
less an  order  of  arrest  is  obtained 
before  jud^ient,  no  ca.  sa.  can 
issue ;  but  if  such  order  of  arrest 
be  obtained,  and  the  defendant 
omits  to  move  to  set  it  aside,  or 
fails  in  a  motion  so  to  do,  he  is 
concluded,  after  judgment,  from 
(questioning  the  right  to  an  execu- 
tion against  his  person.  Elvoood 
V.  Qardiier.  349 

2.  In  the  former  class,  the  defend- 
ant may  contest  the  right  to  arrest 
upon  a  preliminary  motion  to  set 
aside  the  order,  or  contest  the 
alleged  cause  of  action  upon  the 
trial  itself,  and  if  at  the  trial  the 
plaintiff  is  permitted  to  abandon 
his  cause  of  action  as  alleged,  and 
to  recover  upon  contract  merely, 
he  is  not  entitled  to  execution 
against  the  person  on  his  judgment. 

Id. 

3.  In  an  action  brought  by  the  plain- 
tiff to  recover  damages  sustained 
by  him  in  consequence  of  the  false 
and  fraudulent  representations  of 
the  defendant,  his  indorser,  as  to 
the  solvency  of  a  n^akcr,  by  which 
he  was  induced  to  accept  a  note 
with  defendant's  indorsement,  an 
order  of  arrest  was  obtained  upon 
an  affidavit  setting  forth  the  same 
facts  as  the  complaint  The  plain- 
tiff, having  at  the  trial  abandon- 
ed his  action  for  the  fraud,  and 
taken  judgment  against  the  de- 
fendant as  indorser  merely,  issued 
execution  against  the  person.  — 
Eddy  that  the  defendant  had  a 
right,  though  failing  to  set  aside 
the  order  of  arrest  before  judg- 
ment, to  have  vacated  the  execu- 
tion issued  against  his  person.    Id. 

4.  Where  a  third  person,  under  the 
197th  section  of  the  Code,  deposits 
money  with  the  sheriff,  in  order 
that  the  defendant  may  be  released 
from  arrest,  if  the  plaintiff  ob- 
tains judgment  before  bail  have 
justified,  he    becomes   absolutely 
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entitled  to  an  application  of  the 
money  to  the  satisfaction  of  his 
Judgment  But  the  claim  of  a 
plaintiff,  thus  seeking  to  have  the 
property  of  a  third  person  applied 
to  the  satisfaction  of  the  defend- 
ant's debt,  is  stricUsmni  juris.  It 
should  be  clearly  established  by 
proof,  and  no  intendments  will  be 
indulged  in  its  favor.  Commereial 
WarSumm    Company   v.    Ordber. 

393 

6.  Accordingly,  where,  after  bail 
have  been  accepted  by  the  deputy 
shoriff,  and,  at  the  request  of  the 
deputy,  a  third  person  deposits  in 
his  hands  a  sum  of  money  as  se- 
curity to  such  deputy  that  the 
sureties  will  justify  or  the  defend- 
ant surrender  himself — Hdd^  that 
the  plaintiff  could  not  have  money 
so  aeposited  applied  to  his  judg- 
ment la. 

ABBB88MENT  AND  TAXATION. 

1.  Since  the  act  of  1855  (Laws  1855, 
chap.  427),  upon  return  by  the 
town  collector  of  a  tax,  laid  upon 
real  estate,  uncollected  for  want 
of  goods  and  chattels  of  which  to 
make  the  same,  tbe  land  is  to  be 
classed  as  non-resident,  as  to  such 
unpaid  tax,  and  all  proceedings 
for  the  collection  thereof  must 
thereafter  be  had  as  if  it  was  the 
land  of  a  non-resident,  piursuant  to 
that  act  Nev)man  v.  Supervisors 
of  Livingston  County.  676 

3.  Where  the  board  of  supervisors 
assume  to  add  the  amount  of  a  tax 
so  returned  to  the  assessment  roll 
of  residents,  and  thtis  charge  it 
upon  one  who  has  succeeded  to 
the  occupation  of  the  land  assessed, 
their  action  is  without  jurisdiction 
and  void,  and  the  tax  thus  laid 
against  him  is  illegal.  Id. 

8.  If  such  illegal  tax  is  collected  and 
paid  into  the  treasury  of  a  county, 
an  action  as  for  money  had  and 
received  will  lie  against  the  county 
for  its  recovery.  la. 

4.  The  money  having  come  to  the 
treasuiy  or  the  county  by  the 
wrongful  act  and  with  the  know- 
ledge of  its  officers,  no  demand  is 
necessary  before  suit,  nor  is  it 
necessary   to   present   the   claim 


therefor  to  the  board  of  supervi- 
sors for  audit  and  allowance.     Id. 

6.  The  action  of  a  board  of  super- 
visors, in  issuing  a  warrant  for  the 
collection  of  taxes,  is  not  the  act 
of  the  several  members,  as  super- 
visors of  the  towns  respectively, 
but  the  corporate  act  of  the  connty. 

Id. 

6.  Where  lands  owned  by  a  city  in 
fee,  to  be  held  for  the  purpose 
of  a  public  park,  are  taken  for 
the  purpose  of  widening  public 
streets,  under  an' act  of  the  l^is- 
lature  (Laws  1860,  ch.  700,  p.  1658), 
providing  for  an  assessment  and 
payment  of  the  damages  sustained 
by  the  owners  of  lands  taken  for 
such  improvement,  the  city  is  en- 
titled to  compensation  for  the 
land  so  taken.  Matter  of  Ifinth 
Avenue  and  Fifteenth  Street      729 

7.  It  cannot  be  held,  as  matter  of 
law,  that  the  lands  embraced  in  a 
park  are  of  no  more  value  to  the 
city  than  the  same  lands  when 
devoted  to  the  public  use  as  streets, 
and  an  award  of  the  damages  sus- 
tained by  the  city,  by  reason  of 
such  conversion  of  park  lands  into 
streets,  having  been  confirmed  by 
the  Supreme  Court,  in  the  absence 
of  any  legal  error,  is  conclusive. 

Id. 


ASSIGNMENT  FOR  THE  BENE- 
FIT OF  CREDITORa 

1.  A  bUl  of  sale,  though  absolute 
upon  its  face,  may  be  shown  by 
parol  evidence  to  have  been  given 
m  tnist  for  creditors.  Britton  v. 
Lorenz.  51 

2.  The  provisions  of  chap.  348,  of 
Laws  of  1860,  apply  to  instruments 
which,  though  absolute  upon  their 
face,  are  in  met  made  in  trust  for 
creditors,  and  such  instruments, 
when  not  properly  acknowledged, 
as  by  that  act  required,  are  void. 


ATTORNEY  AND  CLIENT. 

1.  The  statute  of  limitations  do^^j 
not  b^^  to  run  upon  the  claim 
of   an   attorney  for  services  and 
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disbursements  until  the  termina* 
tion  of  the  proceeding  in  which 
they  were  rendered  and  disbursed, 
where  his  employment  was  to 
conduct  such  proceeding  to  its 
termination.  Mygatl  v.  mUax.  806 

2.  Executors  and  administrators  are 
personally  liable  for  the  services 
of  an  attorney  on  their  final  ac- 
counting, rendered  upon  their  re- 
tainer. Id, 

8.  Administrators,  who  retain  an  at- 
torney to  attend  for  them  in  pro- 
ceedings against  them  on  a  final 
accounting  before  the  sm'rogate, 
are  jointly  liable  to  sucli  attorney, 
although  their  ^  interests  upon  a 
diiitribution  are  different.  Id. 

4  Interest  is  recoverable  upon  an 
attorney*3  account  from  the  time 
it  is  rendered  to  the  client.        Id. 

5.  A  party  receiving  an  injury  from 
the  wrongful  acts  of  others,  is  en- 
titled to  but  one  satisfaction,  and 
an  accord  and  satisfaction  by,  or  a 
rele<ise  or  other  discharge  by  the 
voluntary  act  of  the  party  injured, 
of  one,  of  two  or  more  joint  tort 
fettmrSy  is  a  discharge  of  all ;  but 
an  attomey-aMaw,  as  such  merely, 
cannot  setUe  a  suit  and  give  a  re- 
lease concluding  his  client  in  rela- 
tion to  the  subject  in  litigation, 
although  it  is  within  his  authority 
to  discontinue  the  action.  Ba4tsett 
V.  Tfie  Third  Avenue  BaUroad  Com- 
pany, 628 

6.  An  attorney  is  not  authorized  by 
his  retainer  to  satisfy  a  iudgment 
without  payment,  and  if  he  does 
so,  the  court  will  set  such  satis- 
faction aside;  and  although  an 
attorney  should  hold  the  judgment 
by  assignment,  as  security  for 
debts  due  from  his  client,  his  satis- 
faction without  payment  is  good 
only  for  the  amount  of  his  inter- 
est   Beers  v.  HendricksoTU       665 

See  Contract,  16. 
MAin)  Alius. 

PBIYIIiBOBD  GOHMXTNICATIONS. 


ATTACmiENT. 

1.  In  this  State  a  title  acquired  under 
foreign    brankrupt    or    insolvent 

HAin>— Vol.  VI.       108 


proceedings  will  not  prevail  over 
the  lien  of  creditors  attaching  un- 
der our  own  laws  property  Ibund 
here.    KeUy  v.  Grapo.  8G 

2.  Accordingly,  where,  in  a  suit 
commenced  in  this  6tate  against 
foreign  debtors,  citizens  of  Mas- 
sachusetts, a  wan'ant  of  attacli- 
ment  had  been  issued,  and,  upon 
the  arrival  of  a  seagoing  vessil  at 
the  port  of  New  York,  such  debt- 
ors' interest  in  the  ship  was  seized 
by  the  plaintiff,  as  sheriff,  under 
such  attachment,  and  the  defend- 
ants claimed  as  assignees  o"  such 
debtora,  appointed  under  the  in- 
solvency laws  of  Massachusetts 
prior  to  the  issuing  of  the  wai*- 
rant. — Held^  that  the  lien  acquired 
by  the  levy  must  prevail  over  the 
title  of  such  assignees;  and  this, 
although,  at  the  time  of  the  as- 
signment, the  vessel  was  not  within 
our  territory,  but  in  the  Pacific 
ocean.  Id. 

3.  To  constitute  a  levy  upon  real 
estate  under  an  attachment,  noth- 
ing more  is  required  to  be  done 
by  the  officer,  than  some  act  with 
intent  to  make  the  property  liable 
to  the  process.  This  will  consti- 
tute a  seizure,  and  create  a  lion 
a^fainst  the  debtor,  and  all  claim- 
ing under  him  by  title  subsc(iaently 
acquired,  except  bona  Ji(le  pur- 
chasers and  encumbrancers.  liod- 
gers  v.  Bonner.  370 

4.  "Where  a  levy  is  made  upon  real 
estate,  under  an  attachment,  it  is 
not  necessary  that  the  officer 
making  the  the  levy  should  leave 
with  the  person  in  possession  a 
certified  copy  of  the  warrant  of 
attachment.  Id. 


BAGGAGE. 


See  Common  CASsiEBa,  7,  10. 


BAIL. 


See  Arrbst  and  Bai!* 


BAILMENT. 


See  Common  Cabriers. 
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BANKS  AND  BANKING. 

1.  The  certificate  of  stock  in  a  na- 
tional bank  contained  a  provision 
that  the  stock  was  not  transferrible 
until  all  the  liabilities  of  the  stock- 
holder to  the  bank  were  paid. — 
Heldf  that  such  an  agreement  gave 
the  bank  no  li«)n  upon  tlie  stock 
for  subsequent  indebtedness  of  the 
stockholder,  and  was  void  as  pro- 
hibited by  the  act  of  Congress  (act 
of  1864,  13  U.  8.  Statutes,  99). 
The  bank  could  only  acquire  an 
interest  in  its  stock  by  a  purchase, 
to  prevent  a  loss  upon  a  debt  pre- 
viously contracted  in  good  faith. — 
Heldy  also,  that  a  debt  due  from  the 
stockholder,  arising  from  collec- 
tions made  by  him  for  the  bank, 
was  a  "  loan  "'  within  the  meaning 
of  the  act.  ConJdin  v.  The  Secand 
National  Bank  of  Ostoego.  655 

2.  The  plaintiff  deposited  with  the 
defendant  certain  bonds,  as  secu- 
rity for  a  loan  payable  on  demand, 
and  subsequently  made  overdrafts 
upon  his  account  with  the  defend- 
ant to  a  large  amount.  The  de- 
fendant, learning  of  such  over- 
drafts, and  claiming  a  banker's 
lien  upon  the  bonds  therefor,  as 
well  as  for  the  loan,  and  being 
unable  to  give  notice  or  make 
demand  upon  the  plaintiff,  sold  the 
bonds,  without  any  demand  or  no- 
tice, and  at  private  sale.  The 
surplus  of  avails,  after  satisfying 
the  loan,  was  credited  upon  the 
overdraft,  but  afterwards  the  de- 
fendant sold  and  transferred  to  a 
third  person  the  whole  amount  of 
such  overdraft.  The  plamtiff,  after 
tender  of  the  amount  of  the  loan 
and  demand  of  the  bonds,  sued  for 
the  conversion  thereof. — Held,  that 
the  sale  of  the  bonds  at  private 
sale  was  unauthorized,  and  the 
plaintiff  could  elect,  either  to  affirm 
such  sale  and  claim  the  benefit  of 
the  surplus  in  reduction  of  his 
overdraft,  or  repudiate  the  sale  and 
credit  of  sm-plus  and  hold  the  de- 
fendant responsible  for  the  bonds ; 
Tield,  furUier,  that  the  plain tift'  hav- 
ing repudiated  the  sale,  the  de- 
fendant's transfer  of  its  claim  on 
account  of  overdraft  precluded  it 
from  using  any  part  thereof  by 
way  of  offset  or  counter-claim,  not- 
withstanding the  consideration  for 


such  transfer  was  much  1< 

the  amount  so  overdrawn.     iSirt?ng 

Y.  National  MedianMS  Banking  A.*- 

soeiation.  '*^* 


3.  When  a  genuine  check, 
by  one  of  its  customers  upon   i 
bank,  is  presented  by  the  dra'WFcr 
to  that  bank  for  deposit,  it  is   su^^ 
stantially  a  demand  of  paynaexi  t  fcr 
the  holder  of  the  check.      If  tit 
bank  accepts  the  check  and    pAj* 
it,  either  by  delivering  the    cur- 
rency, or  giving  the  party  credit 
for  it  as  a  deposit,  the  transaction 
is  closed  between  the  bank    and 
such  party.  And  where  the  amount 
of  a  check,  so  presented,  was  cre- 
dited to  the  holder  upon  his  de- 
posit ticket  by  the  officers  of  the 
bank.— -H<?W,  the  bank    became 
liable   for    the    amount    of    the 
check,  although  on  the  same  day, 
and  before  the  close  of  banking 
hours,  but  after  it  had  paid  other 
checks  of  the  drawers  presented 
kter,  it  returned  the  check  to  the 
depositor   as  not  good,   and    al- 
though the  account  of  the  drawer 
was  overdrawn  at  the  time  of  the 
deposit.      Oddie  v.   The  National 
City  Bank  of  Neto  York.  735 

4.  In  the  case  of  a  deposit  of  a 
check  drawn  upon  itself,  the  bank 
becomes  at  once  the  debtor  of  the 
depositor,  and  the  title  to  the 
deposit  passes  to  the  hank.         Id. 


BILLS  OF  EXCHANGE. 

1.  If  commercial  paper,  when  re- 
ceived upon  the  sale  of  property, 
by  the  vendor,  at  the  risk  of  the 
vendee  aa  to  its  payment,  or  as  a 
security  upon  a  pre-existing  debt, 
becomes  valueless  through  the 
laches  of  the  party  receiving  it ;  the 
loss  must  be  borno  by  hun  and  he 
cannot  recover  the  price  of  his 
ffoods  or  his  debt  BamaU  v. 
Morehotise.  "^ 

2.  When  a  genuine  check,  drawn  by 
one  of  its  customers  upon  a  bank, 
is  presented  by  the  drawee  to  thai 
bank  for  deposit,  it  is  substantially 
a  demand  of  payment  by  the  bolder 
of  the  check.  If  the  bank  accept? 
the  check  and  pays  it,  either  by 
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delivering  the  currency,  or  giving 
the  party  credit  for  it  as  a  deposit, 
the  transaction  is  closed  between 
the  bank  and  such  party.  And 
where  the  amount  of  a  check,  so 
presented,  was  credited  to  the 
holder  upon  his  deposit  ticket  by 
the  officers  of  the  bank. — Hdd,  the 
bank  became  liable  for  the  amount 
of  the  check,  although  on  the  same 
day,  and  before  the  close  of  bank- 
ing hours,  but  after  it  had  paid 
other  checks  of  the  drawers  pre- 
sented later,  it  returned  the  check 
to  the  depositor  as  not  good,  and 
although  the  account  of  the  drawer 
was  overdrawn  at  the  time  of  the 
deposit  Oddie  v.  The  National 
City  Bank  of  New  York.  735 

8.  In  the  case  of  a  deposit  of  a  check 
drawn  upon  itself  the  bank  be- 
comes at  once  the  debtor  of  the 
depositor,  and  the  title  to  the 
deposit  passes  to  the  bank.        Id, 

See  Bona  Fidb  Holdbr. 
Husband  and  Wife,  5,  6. 
Payment,  1, 2. 


BILL  OP  LADING. 
See  Common  Cabiubbs,  12, 23. 


BILL  OF  PARTICULAKS. 

The  addition  of  the  words,  **  per 
agreement "  to  the  items  of  a  bill 
of  particulars,  does  not  preclude 
proving  and  recovering  the  value 
of  the  services  specified  in  such 
bill,  although  an  agreement  for 
the  payment  of  a  specified  sum  is 
not  proved.  Bobineon  v.  Weil,  810 


BOARD  OF  SUPERVISORS. 
See  Assessment  and  Taxation,  2, 5. 

SXTFBBYIBOBB. 


BONA  FIDE  HOLDER. 

1.  Proof  of  a  diversion  of  commer- 
cial paper  from  the  purpose  for 
which  it  was  delivered  by  the  ma- 


ker, casts  upon  the  holder  the  bur- 
den of  showing  that  he  is,  or  has 
succeeded  to  the  rights  of,  a  bona 
fide  holder.  Farmers'  and  Citizens^ 
National  Bank  v.  Noxon.  762 

2.  A  note  made  by  N.  for  $5,000,  m- 
dorsed  by  K. ,  was  delivered  to  0. 
to  be  discounted  for  the  benefit  of 
N.  C.  kept  an  account  with  the 
plaintiff's  bank,  in  the  name  of 
"  C.  agent,"  and  was  known  to  the 
plaintiff  to  be  in  embarrassed  cir- 
cumstances ;  but  was  also  known 
to  be  doing  business  as  a  broker,  un- 
der the  same  name,  and  had  been 
in  the  habit  of  procuring  the  plain- 
tiff to  discount  notes,  as  large  in 
amount  as  N.'s  note,  made  and  in- 
dorsed bv  others,  and  which  were 
paid.  He  delivered  N.'s  note  to 
the  plaintiff,  with  other  collaterals, 
a.s  security  for  what  he  then  owed, 
or  might  thereafter  owe,  and  was 
permitted  to  overdraw  his  account 
some  $8,000.  Afterwards  the 
plaintiff  discounted  for  C.  his  o\^ 
note  for  $18,000,  taking  N.'s  nojte, 
with  others,  as  security,  and  cre- 
dited the  proceeds  on  U.'s  account 
C.  then  drew  out  over  $9,000, 
which  left  a  balance  to  his  credit, 
after  satisfying  his  dra^         * 

fl<?W,  in  an  action  by  the  plaintiff 
upon  N.'s  note,  that  the  circum- 
stances under  which  it  was  re- 
ceived did  not  show  that  it  was 
not  taken  in  good  faith ;  that  the 
plaintiff  became  a  hona  fide  holder 
of  it  as  security  for  C.'s  overdraft, 
and  was  a  bona  fide  holder  of  the 
note,  as  security  for  the  payment 
of  C.'s  own  note.  Id. 


BROKER 

1.  A  contract  for  the  purchase  and 
sale  of  shares  of  the  stock  of  a  rail- 
road corporation,  at  a  specified 
price,  "  payable  and  deliverable, 
seller's  option,  in  this  year,  vrith 
interest  at  the  rate  of  six  per  cent 
per  annum,"  effects  a  sale  in  pre- 
senH^  the  vendor  becoming  a  quasi 
trustee  for  the  purchaser,  and  the 
latter  is  entitled  to  all  dividends 
accruing  on  such  shares  thereafter. 
Curriey.  WMU,  822 
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2.  When  the  vendor  giree  notice 
within  the  time,  of  his  option  to 
deliver,  the  righls  of  the  parties 
become  the  same  as  though  Uie 
time  of  delivery  named  by  him 
had  been  specified  in  the  original 
contract.  Id. 

8.  If  the  purchaser,  pursuant  to  such 
notice,  at  the  time  named  therein, 
of  ers  and  is  ready  to  take  and  pay 
for  the  stock,  and  the  vendor  neg- 
lects to  deliver  or  offer  to  deliver, 
a  tender  of  the  money  is  not  neces- 
sary, as  pavment  and  delivery  are 
to  be  simultaneous.  Id. 

4.  Assuming  the  power  of  the  di- 
rectors of  a  corporation  to  increase 
its  capital  stock,  and  to  require  the 
deposit  or  payment  of  money  by 
subscribers  to  the  new  stock,  such 
vendor  is  not  bound  to  advance 
his  own  money  for  the  purpose  of 
preserving  the  right  to  the  new 
shares  which  attached  to  the  shares 
so  sold  Unless  the  purchaser  pro- 
vides him  with  the  means,  he  can- 
not claim  that  it  is  the  fault  of  the 
vendor,  that  the  stock  purchased 
has  not  been  increased.  Id. 

5.  liC  the  purchaser  makes  distinct 
and  separate  demands,  one  for  the 
shares  purchased,  with  dividends 
accrued  thereon,  the  other  for  the 
additional  shares  of  new  stock,  he 
may  recover  the  subject  of  the 
former  demand,  although  not  enti- 
tled to  that  of  the  latter.  (Allen 
and  FoLGEH,  JJ.,  contra.)  Id. 


BURDEN  OF  PROOF. 

See  Arbest  Ain>  Bail,  4. 
Bona  Fide  Holder,  1. 
Common  Oabbieb,  9. 


CASES  COltfMENTED  ON, 
CRITICISED,  OVERRULED, 
ETC. 


1.  BisaeU  v.  Balcom  (89  N.  Y.,  284), 
commented  on ;  AUi9  v.  Bead,  142 

a.  Burt  V.  Dew<^(40  N.  Y.,  288),  dis- 
tinguished; BordweUY.  CoUie.  494 


8.  Bwhnea  v.  B:mnedy  (9  WalL, 
387),  followed;  Affres  v.  The 
Western  BaHroad  Ckn-para^ion,  260 

4.  Oridleif  v.  Dole  (4  ComsL,  486), 
approved ;  Oraier  v.  Birunger,  5^ 

5.  Jackwn  v.  Jackwn  (1  John.,  424), 
questioned;  KimUer  v.  Kirmier. 

5a5 

6.  LockuMod  V.  Barnes  (8  Hill,  28), 
approved ;  ChUvin  v.  Prentice.  19Si 

7.  S^rgis  v.  Spofford  (52  Barb.,  436), 
reversed  in  part;  Sturgis  v.  Spof- 
ford. 440 

8.  Van  meek  v.  Dutch  Church  ^20 
Wend.,  458),  explained  and  distm- 
guished;  Youngs  y.  Toungs.      254 


CAUSE  OF  ACTION. 


1.  Money  paid 
the  sale  of 


n  a  contract  for 
,  invalid  under  the 
statute  of  frauds,  cannot  be  recov- 
ered back  from  a  vendor  who  is 
ready  to  perform  on  his  part.  AUis 
V.  Bead.  142 

2.  And  where  the  vendor  has  sub- 
sequently sold  and  delivered  the 
goods  to  a  third  person,  at  the 
request  of  the  purchaser,  this,  if 
not  sufficient  to  constitute  an  ac- 
ceptance and  receipt  of  the  pro- 
perty by  such  purchaser,  will  cer- 
tainly preclude  him  from  using  the 
act  of  sale  and  delivery  as  a  rescis- 
sion by  the  vendor  and  a  founda- 
tion of  an  action  to  recover  back 
money  paid  by  him  to  the  vendor 
on  the  original  void  purchase.   Id. 

8.  In  consideration  of  the  assignment 
to  him  by  the  plaintiff  of  an  inter- 
est in  a  patent,  the  defendant 
bound  himself  to  pay  the  plaintiff 
$1,000  before  the  end  of  the  next 
year  (1865)  "or  reassign  the 
patent" — Ildd,  the  year  having 
elapsed  without  payment,  and  the 
de^ndant  having,  a  few  days 
thereafter,  on  the  money  being 
demanded,  offered  to  reassign,  that 
no  action  would  lie  against  him 
upon  his  obligation  to  recover  the 
$1,000.  By  its  terms,  he  had  the 
option  during  the  whole  year  to 
pay  the  price,  and  upon  his  failure 
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to  do  80  within  that  time,  the 
plaintiff's  only  remedy  was  to 
compel  the  reassignment,  or  in 
case  of  refusal,  to  recover  whatever 
mifht  be  its  value.  Maniid  v. 
iMdredffe.  161 

4.  Where  services  are  rendered  un- 
der a  contract  void  by  the  statute 
of  firauds,  no  action  can  be  main- 
tained to  recover  their  value,  ex- 
cept upon  the  default  of  the  other 
party,  or  his  refusal  to  go  on  with 
the  contract    GcUvin  v.  Prentice. 

162 

5.  An  action  founded  upon  the  fraud 
and  deceit  of  the  defendant  in 
making  falee  representations,  can- 
not be  maintained,  in  the  absence 
of  proof  that  he  believed,  or  had 
reason  to  believe  at  the  time  when 
he  made  the  representations,  that 
they  were  false,  or  that  he  assumed 
to  have,  or  intended  to  convey  the 
impression  that  he  had  actual 
knowledge  of  their  truth,  though 
conscious  that  he  had  no  such 
knowledge.  Mejfer  y.  Amidon,  169 

6.  The  plaintiff  purchased  a  ticket 
of  the  defendants,  a  railroad  cor- 
poration, at  a  point  on  their  line, 
for  New  York,  and  had  his  bag- 
gage checked  for  that  city.  He 
arrived  there  by  the  Hudson  River 
railroad,  a  connecting  line  of  road, 
at  nine  o'clock  in  the  morning,  and 
about  noon  of  that  day  gave  his 
check  to  an  expressman  in  the  city 
of  Brooklyn,  with  directions  to  get 
the  trunk  from  the  depot  of  the 
Hudson  River  railroad  for  him. 
The  expressman  neglecting  to  do 
so,  when  two  days  afterward,  the 
plaintiff  demanded  the  trunk  at 
the  depot,  it  could  not  be  found. 
The  defendants  had,  in  pursuance 
of  an  arrangement  with  the  Hudson 
River  Railroad  Company,  transfer- 
red the  baggage  to  the  latter  at 
Albany,  andit liad  been  conveyed 
by  them  to  New  York  and  deposi- 
ted in  their  depot.  In  an  action 
brought  by  the  plaintiff  to  recover 
the  value  of  his  trunk,  and  con- 
tents.— Held,  that  he  was  entitled 
to  recover,  in  the  absence  of  any 
proof  on  the  part  of  the  defendants 
accounting  for  the  failure  to  deliver 
it.  Bumdl  V.  New  York  Central 
Bailroad  Ocmtpanjf,  184 


7.  The  owner  of  a  i)eculiar  product 
of  nature,  like  natural  mineral 
water,  who  has  applied  to  it  a  con- 
ventional name,  by  which  it  has 
become  generally  known,  and  un- 
der whidi  it  has  been  extensively 
sold  by  him  as  a  useful  article,  is 
entitled  to  be  protected  in  the 
exclusive  use  of  such  name,  as  his 
trade  mark,  in  the  sale  of  the  arti- 
cle. CkmgresB  Spring  Company  v. 
High  Book  Spring  Company.     391 

8.  Where  the  spring  first  known  as 
and  named  '*  Congress  Spring" 
produces  natural  mmeral  water  of 
peculiar  medical  and  curative  pro- 
perties, possessed  bv  no  other 
spring,  the  words  "  Cfongress  Wa- 
ter," and  "Congress  Spring  Water," 
appropriately  indicate  the  origin 
and  ownership  of  the  water  flow- 

•  ing  from  Congress  spring,  and  the 
word  "Congress"  used  in  connec- 
tion with  the  bottling  and  sale  of 
such  water,  is  a  proper  and  legiti- 
mate business  trade  mark.         Id. 

9.  Where  the  plaintiffs  are  the  pur- 
chasers of  the  spring  and  all  mte- 
rest  of  the  original  proprietors,  who 
invented  and  used  such  trade 
mark,  they  are  entitled  to  relief  by 
iniunction  against  sellers  of  mine- 
ral water   attempting   to  appri)- 

Sriate    the    word    Congress    as 
escriptive  of  the  water  sold  by 
them.  Id. 

10.  The  plaintiff  purchased  from  the 
defendant  the  supposed  note  of 
W.,  giving  his  own  in  exchange. 
In  an  action  brought  by  lum 
against  W.,  upon  the  purchased 
note,  judgment  went  against  him 
for  costs.  It  being  found  that  the  sig- 
nature was  a  forgery.  The  plain- 
tiff, being  sued  upon  his  own  note 
by  the  holder  to  whom  the  defend- 
ant had  transferred  it,  defended  on 
the  ground  of  want  of  considera- 
tion, and  judgment  went  against 
him  for  the  amount  of  the  note 
and  costs.  In  his  action  against 
the  defendant, — EMy  that  he 
could  recover,  together  with  the 
amount  paid  by  him  in  satisfaction 
of  his  note,  the  costs  of  his  unsuc- 
cessflU  action  against  W.  (of  which 
the  defendant  &d  notice),  but  not 
the  costs  of  kis  unsuccessful  de- 
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fence  upon  his  own  note.  Whitfuy 
y.  Na^orud  Bank  of  Potsdam.  808. 

11.  An  action  will  not  lie  against  an 
owner  of  land,  who,  in  cngging  a 
well  upon  his  own  premises,  inter- 
cepted the  percolation  or  under- 
ground currents  of  water,  and 
thereby  prevented  their  reaching 
the  springs  or  open  running  stream 
on  tlie  soil  of  another.  The  rule 
is  different  when  the  water  has 
actually  reached  and  become  a 
part  of  the  spruig  or  stream,  and 
is  subtracted  from  it.  The  ViUage 
of  DeUii  y.  TauTnans.  862 

12.  Where  goods  were  sold  by  the 
plaintiff  at  Boston,  to  be  delivered 
at  New  York,  and  paid  for  on 
delivery,  and  were  forwarded,  and 
the  clei^  of  the  plaintiffs  being 
sent  on  to  New  York  with  the  car- 
riers* receipt,  with  instructions  to' 
deliver  the  goods  on  being  paid 
for  them,  the  pretended  pur- 
chaser obtained  from  the  clerk 
the  receipt  merely  "for  the  pur- 
pose of  examining  the  goods," 
and  by  its  means  got  possession 
of  the  goods,  removed  them  on 
board  the  defendant's  steamer 
bound  to  Havana,  and  obtained 
from  the  defendant,  before  any 
notice  to  him  of  the  fraud,  bills  of 
lading  thereof,  —  Held^  that  the 
defendant  was  bound  to  deliver 
the  goods  to  the  plaintiff  on  de- 
mand, and  on  his  refusal  was  liable 
for  their  value.  Basaett  y.  Spofford, 

887 

18.  Quere,  whether,  if  at  the  time  of 
the  demand,  the  goods  had  been 
loaded  in  the  ship  so  as  to  be  diffi- 
cult of  access,  and  their  removal 
and  delivery  to  the  plaintiff  would 
have  caused  expense,  and  neces- 
sarily delayed  the  voyage,  and  the 
defendant  had  offered  to  restore 
the  goods  on  the  return  of  the 
ship,  these  facts  would  have  af- 
fected the  question.  Id. 

14.  Where  there  are  no  fraudulent 
representations  made,  or  deceit 
practiced,  and  no  warranty  given 
of  the  actual  number  of  acres  of  a 
growing  crop  sold,  the  vendor  is 
not  liable  for  the  discrepancy 
between  the  actual  number  and  the 
niunber  as  represented   by  him. 


The  same  principle  is  applicable 
to  a  claim  for  damages  on  account 
of  the  condition  of  buildings  sold. 
Harsha  v.  Reid.  415 

15.  A  covenant  by  the  owner  of  land 
not  to  permit  a  grist-mili  to  be 
erected  thereon,  is  not  a  covenant 
running  with  the  land,  charging  an 
unnamed  assignee.  It  Is  a  per- 
sonal contract,  binding  only  the 
covenantors,  and  their  personal 
representatives.  An  action  will  lie 
a^inst  no  one  but  the  covenantor 
for  a  breach  of  this  covenant ;  and 
a  subsequent  grantee  of  the  lands 
will  not  be  liable  upon  it.  Id. 

16.  Upon  decreemg  specific  perform- 
ance of  a  verbal  contract  for  the 
conveyance  of  real  estate,  upon  the 
ground  of  part  performance,  the 
court  will  be  governed  by  the  same 
principles  in  adjusting  the  equi- 
ties of  the  parties  as  upon  a  writ- 
ten contract,  valid  by  the  statute 
of  frauds ;  and  if  the  seller  is  not 
able  full}*^  to  comply  with  the  con- 
tract, the  buyer  has  his  election, 
either  to  have  the  contract  speci- 
fically performed,  so  far  as  the  sel- 
ler can  perform  it,  and  to  have  an 
abatement  out  of  the  purchase- 
money,  or  compensation  for  any 
deficiency  in  the  title,  quality  or 
other  matters  touching  the  estate. 

17.  But  a  court  of  equity  cannot 
give  a  personal  judgment  in  dam- 
asres  against  a  defendant,  for  an 
independent  cause  of  action  grow- 
ing out  of  a  contract  void  by  the 
statute.  An  existing  equitable 
cause  of  action,  for  a  specific  per- 
formance, will  not  create  and  se- 
cure to  the  party  an  independent 
cause  of  action,  which  would  not 
exist  and  could  not  be  enforced 
but  for  the  equitable  right  of  action. 

Id. 

18.  Accordingly,  in  the  case  of  an 
entire  vert»l  contract  for  the  pur- 
chase of  land,  and  of  a  crop  of  flax 
growing  thereon,  under  which  the 
purchaser  has  entered  into  posses- 
sion and  made  partial  payments,  in 
an  action  brought  by  him  for 
specific  performance,  with  an  alle- 
gation of  damages  for  breach  of 
warranty  as   to  the    flax. — Hdd^ 
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that  Buch  damages  were  not  re- 
coverable. Id. 

19.  The  owner  of  a  chattel,  having 
mortgaged  it,  afterward  trans- 
ferred It  to  the  d<'fendant,  who 
sold  to  D.,  who  sold  to  the  plain- 
tiff, who  himself  sold  to  one  S.,  all 
the  successive  vendees  purchasing 
without  knowledge  of  the  morf- 

§age.  The  mortgagee  having 
emanded  the  proiKjrty  of  S,  he 
yielded  it  up  without  litigation, 
and  received  back  from  the  plain- 
tiff the  price  paid  by  him,  who, 
on  application  to  D.,  his  vendor, 
received  an  assignment  of  liis 
claim  against  the  defendant.  In 
the  action  brought  by  the  plain- 
tiff to  recover  of  the  (fefendant  the 
price  he  had  paid, — Held,  that  the 
failure  to  litigate  the  title  either 
by  the  plaintiff  or  his  vendee  was 
no  defence,  and  that  such  last  pur- 
chaser properly  restored  the  j)ro- 
perty  without  compelling  the 
mortgagee  to  resort  to  judicial 
proceedings  to  establish  his  claim. 
— Ileld^  also,  that  although  plain- 
tiff had  no  cause  of  action  directly 
against  the  defendant,  he  could  sue 
as  assignee  of  D.,  and  that  D. 
assigned  a  good  cause  of  action. 
BordweU  v.  Collie.  494 

20.  An  instrument  in  writing  con- 
veyed to  the  defendant  all  the  in- 
terest of  A.,  in  certain  premises, 
with  a  right  of  entry  on  breach  of 
condition  subsequent. — Held,  that 
the  defendant,  by  accepting  the 
conveyance,  became  bound  to  per- 
form the  stipulations  on  his  part 
recited  therein,  although  he  had 
not  executed  it  The  right  of  re- 
entry being  attached  to  covenants, 
save  them  the  force  of  conditions. 
Uhamberlain  v.  Parker.  569 

31.  Loss  may  be  sustained,  in  a  legal 
sense,  by  the  breach  of  a  contract, 
notwithstanding  it  can  be  shown 
that  performance  would  have  been 
a  positive  injuij  to  the  plaintiff,  as 
in  case  of  a  failure  to  perform  an 
agreement  to  erect  a  useless  struc- 
ture upon  the  plaintiff's  own  pre- 
mises ;  but  this  rule  does  not  extend 
to  the  erection  of  a  structure  upon 
land  in  which  the  plaintiff  has  no 
interest,  and  a^  to  which  he  is 
under  no  obligatioYi.  Id. 


23.  A  verbal  agreement  was  entered 
into  between  the  plaintiff  and  de- 
fendant, by  which  the  latter  agreed 
to  bid  off  in  his  o^\ii  name,  and 
enter  into  a  contract  for  th^  pur- 
chase of  land,  and  pay  from  his 
own  ftinds  the  necessary  amount 
for  that  purpose  for  the  joint  bene- 
fit of  both.  The  plaintiff  was  to 
reimburse  one-half  of  the  money 
so  paid ;  the  deed  to  be  t»\kon  in 
the  name  of  both. — Held,  the  de- 
fendant having  bid  off  the  land  in 
his  name  and  taken  a  contract 
thereof,  but  refused  to  convey  one- 
haJf  of  the  contract  to  the  plaintiff, 
that  no  action  would  lie  to  compel 
the  execution  of  the  agreement 
Levy  V.  Brush.  589 

28.  Such  an  arrangement  did  not 
constitute  a  partnership  between 
them.  Id. 

24.  A  party  in  no  legal  sense  com- 
mits a  fraud  by  refusing  to  perform 
a  contract  void  by  its  provisions. 
He  has  not,  in  that  sense,  made  a 
contract,  and  has  a  perfect  right, 
both  at  law  and  in  equity,  to  refuse 
performance.  Id. 

25.  If  an  illegal  tax  is  collected  and 
paid  into  the  treasury  of  a  county, 
an  action  as  for  money  had  and 
received  will  lie  against  the  county 
for  its  recovery.  Newman  v.  Super- 
visors of  Livingston  County.       676 

26.  The  money  having  come  to  the 
treasury  of  the  county  by  the 
wrongful  act  and  with  the  know- 
ledge of  its  officers,  no  demand  is 
necessary  before  suit,  nor  is  it 
necessary  to  present  the  claim 
therefor  to  the  board  of  supervi- 
sors for  audit  and  allowance.     Id. 

See  ARRB8T  AND  Bail,  5. 
Baivks  and  Bankhto,  2. 
Contract,  2, 8,  4, 10. 

CoirVERSION,  8. 

Nbgugencb,  1, 2,  8,  4. 
Pabtnsrshif,  1. 


CHATTEL  MORTGAGE. 

See  CAT7SB  OP  AcnoK,  19. 
Title,  14. 
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CHECK, 


See  Bills  ov  Exchange,  2,  8. 


COMMON  CARRIERS. 

1.  Common  carriers  by  land  are  or- 
dinarily bound  to  deliver  or  tender 
tiie  goods  to  the  consignee  at  his 
residence  or  place  of  business ;  but 
when  the  consignee  cannot  be 
lound  with  reasonable  diligence, 
the  common  carrier  may  relieve 
himself  from  liability  by  depositing 
the  property  in  a  suitable  place  for 
the  owner.     WUbeek  v.  SMand. 

18 

2.  Carriers  by  vessels  and  railways, 
having  transported  the  goods  to 
their  dock  or  station  nearest  to  the 
residence  of  the  consignee,  and  no 
tiiied  him  of  their  reculiness  to  de- 
liver, are  not  bound  to  make  per- 
sonal delivery,  but  this  exemption 
does  not  extend  to  express  compa- 
nies. Id. 

3.  On  the  question  of  dil^nce  in 
finding  the  consignee,  evidence  as 
to  his  being  well  known  in  the 
community  is  competent.  (Gro- 
VKR,  J.)  Id. 

4.  An  absolute  refusal  by  a  carrier  to 
deliver  goods  to  a  person  entitled 
to  receive  them  constitutes  a  con- 
version of  them ;  but  if  the  refusal 
be  qualified,  and  the  qualification 
attached  to  the  refusal  be  reason- 
able, and  made  in  good  faith,  it 
does  not  constitute  a  conversion. 
McEntee  v.  The  New  Jereey  Steam- 
boat Company.  84 

6.  Common  carriers  deliver  property 
at  their  peril,  and  must  take  care 
that  it  is  delivered  to  the  right 
person,  for  if  Uie  delivery  be  to  the 
wrong  person,  either  by  an  inno- 
cent mistake  or  through  fraud  of 
another,  they  will  be  responsible, 
and  the  wrongfiil  delivery  will  be 
treated  as  a  conversion.  Id, 

6.  Accordingly,  where  the  defend- 
ants receiveid  ^oods  at  Albany,  to 
be  delivered  m  New  York,  ad- 
dressed to  "  McEntee,  New  York," 
and  on  their  arrival  the  plaintiff 


demanded  them  and  offered  to  pay 
the  charges,  but  the  defendant  re- 
fused to  deliver  them,  and  defend 
ant  gave  evidence  tending  to  show 
that  the  ref^isal  was  coupled  wiUi 
an  offer  to  deliver  the  goods,  if  the 
plaintiff  would  produce  any  paper 
showing  owner^ip  or  authority  to 
receive  them. — Udd,  that  it  should 
have  been  submitted  to  the  jorv, 
whether  the  refusal  was  qualmed ; 
and  if  so,  whether  the  qualification 
was  reasonable  and  was  the  true 
reason  for  not  delivering  the  goods. 

Id. 

7.  Where  a  common  carrier  has  con- 
tracted to  transport  a  passenger 
and  his  baggage,  although  his 
strict  liability  as  a  common  car- 
rier ceases  upon  a  failure  of  the 
owner  to  call  for  his  baggage 
within  a  re&sonable  time  after  its 
arrival  at  the  place  of  destination, 
a  modified  liability,  analogous  to 
that  of  warehousemen,  still  exists ; 
and  the  carrier  is  bound  to  exer- 
cise ordinary  care  in  keeping  and 
preserving  tiie  property  until  it  is 
called  for  or  disposed  of  according 
to  law.  BumeU  v.  New  York  Cen- 
tral Bailroad  Company.  184 

8.  This  obligation  is  not  a  new  and 
independent  obligation,  arising 
from  the  unprovided  for  and  acci- 
dental circumstance  of  the  pro- 
perty being  left  in  the  hands  of 
the  carrier,  but  is  imposed  by  the 
contract  of  carriage,  and  therefore 
rests  upon  the  carrier  with  whom 
the  contract  was  made,  although 
the  place  of  destination  is  beyond 
its  route.  Id. 

9.  The  failure  of  the  carrier,  in  such 
case,  to  deliver  the  property  to  the 
owner  when  demanded,  prima 
fade  establishes  negli^nce  and 
want  of  due  care ;  and  the  onue  of 
accounting  for  the  default  lies  with 
the  carrier.  Id, 

10.  The  plaintiff  purchased  a  ticket 
of  tlie  defendants,  a  railroad  cor- 
poration, at  a  point  on  their  line, 
for  New  York,  and  had  his  ba^- 
ga^  checked  for  that  city.  He 
arnved  there,  by  the  Hudson  river 
railroad,  a  connecting  line  of  road, 
at  nine  o'clock  in  the  morning, 
and  about  noon  of  that  day  gave 
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his  check  to  an  expressman  in  the 
city  of  Brooklyn,  with  directions 
to  get  the  tronk  firom  the  depot  of 
the  Hudson  river  railroad  for  him. 
The  expressman  neglecting  to  do 
so,  when  two  days  afterward,  the 
plainti£f  demanded  the  trunk  at 
the  depot,  it  could  not  be  found. 
The  defendants  had,  in  pursuance 
of  an  arran^ment  with  the  Hud- 
son river  rauroad  company,  trans- 
ferred the  baggage  to  the  latter  at 
Albany,  and  it  had  been  conveyed 
by  them  to  New  York  and  deposit- 
ed in  their  depot  In  an  action 
brought  by  the  plaintiff  to  recover 
the  value  of  his  trunk  and  con- 
tents,— Rdd,  that  he  was  entitled 
to  recover,  in  the  absence  of  any 
proof  on  the  part  of  the  defendants 
accounting  tor  the  failure  to  de- 
liver it.  Id. 

11.  A  railroad  corporation  may 
bind  itself  by  a  contract  to  carry 
goods  to  a  point  beyond  the  ter- 
minus of  its  own  line  of  road. 
Maghee  v.  The  Camden  a7id  Am- 
bay  HaUroad  Qomipany.  514 

13.  A  contract  made  by  a  railroad 
corporation  to  transport  and  deliv- 
er goods  at  a  point  beyond  the  ter- 
minus of  its  own  line  contained 
the  following  clause:  "Unavoid- 
able accidents  of  the  railroad  and 
of  fire  in  the  depot  excepted." — 
Hdd^  that  in  the  absence  of  proof  of 
any  other  or  new  contract,  this  ex- 
ception would  be  held  to  extend 
to  every  other  carrier  through  the 
whole  line  of  transportation,  and 
that  in  an  action  {^^inst  a  con- 
necting carrier,  the  goods  having 
been  lost  while  in  its  possession, 
such  carrier  could  claim  the  benefit 
of  it  Id. 

18.  The  place  where  a  carrier  is  ac- 
customed to  receive,  deposit  and 
keep  ready  for  transportation  or 
delivery  merchandise  is  a  depot, 
within  the  general  signification  of 
the  word.  Id. 

14.  When  a  carrier  accepts  goods  to 
be  carried,  with  a  direction  on  the 
part  of  the  owner  to  carry  them  in 
a  particular  way,  or  by  a  particu- 
lar route,  he  is  bound  to  obey  such 
directions;  and  if  he  attempts  to 
perform  his  contract  in  a  manner 

Hand— Vol.  VI         109 


different  from  his  nndertakmg,  he 
becomes  an  insurer,  and  cannot 
avail  himself  of  any  exception  in 
the  contract  Id, 

15.  But  if  it  should  be  shown  in  such 
a  case  that  the  loss  must  certainly 
have  occurred  from  the  same  cause, 
if  there  had  been  no  default  or 
deviation,  the  carrier  should  be 
excused.  The  burden  of  proof  of 
this  fiwt,  however,  is  on  the  carri- 
er. Id. 

16.  Where  the  contract  of  a  carrier 
is  that  the  goods  should  be  carried 
**  all  rail," — Held^  that  the  neceisary 
crossing  of  ferries,  in  the  transpor- 
tation, was  not  a  deviation,,  and 
that  the  contract  to  ctury  "all 
rail"  would  be  performed  by  the 
transportation  by  rail  as  far  as  was 
practicable.  If,  however,  the 
goods  could  have  been  carried  by 
rail,  their  transportation  by  any 
other  mode,  even  for  a  few  miles, 
would  render  the  carriei'  liable  as 
an  insurer.  *  Id. 

17.  The  last  paragraph  of  section  9, 
act  of  1847,  with  reference  to  the 
liability  of  connecting  railroads 
(chap.  270),  does  not  apply  to  in- 
termediate railroads,  but  only  to 
the  road  which  receives  the  goods. 
Pbckham,  J.,  contra.  Boot  v.  The 
Gh'eat  Western  BaUroad  Company. 

524 

18.  Where  a  railroad  company  agrees 
to  carry  property  bevond  the  ter- 
minus of  its  own  road,  and  receives 
the  goods  under  such  an  agree- 
ment, it  is  liable,  as  a  common 
carrier,  for  the  default  of  the  road 
running  in  connection  with  it,  on 
the  route  to  the  place  of  delivery. 
The  statute  of  1847  (chap.  270,  § 
9)  is  a  mere  legislative  authoriza- 
tion of  such  agreements.  Rapal- 
liO,  J.  Id. 

19.  But  where  the  carrier  merely 
receives  goods  marked  for  a  place 
beyond  the  termination  of  his  own 
route,  in  the  absence  of  proof  of 
an  undertaking,  express  or  im- 
plied, to  carry  the  goods  to  their 
final  destination,  or  of  a  partner- 
ship between  the  carriers,  the  com- 
pany is  bound  only  for  the  due 
delivery  of  the  goods  to  the  next 
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carrier  on  the  route.  The  statute 
of  1847  has  no  application  in  suc^ 
a  case.  Rafallo,  Allen  and 
FoLOER,  JJ.  (Church,  Ch.  J., 
and  Grover,  J.,  contra),  IcL 

20.  Where  goods  are  receiyed  by  a 
carrier  for  traasportationf  marked 
for  a  destination  beyond  the  ter- 
minus of  such  carrrier^s  route,  the 
notice  to  the  next  carrier  of  their 
arrival  and  readiness  for  delivery 
need  not  be  actually  brought  home 
to  the  knowledge  of  such  next 
carrier;  but  where  the  uniform 
custom  of  doing  business  between 
them  was  for  the  first  carrier  to 
deposit  such  notice  in  a  special 
box  in  its  own  depot,  to  which  the 
next  carrier  had  constant  access 
and  was  accustomed  to  look  for 
notices,  such  deposit  is  sufficient 
(FoLGEH,  J.)  mu  V.  Tha  Michir 
gan    Central  BaMroad    Company, 

622 

21.  But,  in  addition  to  the  giving  of 
notice  of  arrival  to  the  carrier  next 
in  the  line,  a  reasonable  time  must 
elapse  for  him  to  take  away,  and 
on  his  neglect  to  do  so,  a  storag^e 
must  be  made,  or  some  act,  indi- 
cating a  renunciation  of  the  rela- 
tion of  carrier,  be  done  by  the  first 
carrier,  to  relieve  him  from  a  com- 
mon carrier's  liability.  And  where 
the  first  carrier  w^as  a  railroad  com- 
pany, and  the  next  a  propeller  line 
on  the  great  lakes,  and  it  was  the 

•eustom  to  ship  the  goods  by  the 
first  vessel  of  the  line  that  could 

.take  them  after  their  arrival  at  the 
railroad  terminus. — HM^  that  the 
reasonable  time  which  must  elapse 

.  alter  notice  did  not  expire  until  a 
vessel  which,  in  the  ordinary 
course  of  business,  could  receive 
the  goods,  had  &iled  to  do  so.    Id, 

22.  The  provisions  of  the  charter  of 
the  Michigan  Central  railroad  with 
reference  to  storage  at  its  depots, 
and  exemption  fix>m  liability,  ex- 
cept as  warehousemen, — Held^  not 
to  affect  their  liability  as  an  inter- 
mediate carrier  in  such  a  case.  Id, 

29.  When  goods  are  shipped  under 
a  verbal  agreement  for  the  trans- 
portation thereof,  such  agreement 
IS  not  merged  in  a  bill  of  lading, 
partly  written  and  partly  printed, 


deUvered  to  the  shipper  after  he 
has  parted  with  control  of  hia 
l^oods,  although  such  bill  of  lad- 
mg,  by  its  terms,  limited  the  lia- 
bility of  the  carrier  and  expressed 
on  its  face,  that  by  accepting  it, 
the  shipper  agreed  to  its  condi- 
tions. The  mere  receipt  of  the 
bill,  after  the  verbal  agreement  has 
been  acted  on,  and  &e  shipper's 
omitting,  through  inadvertence,  to 
examine  the  printed  conditions, 
are  not  sufficient  to  conclude  him 
from  showing  what  the  actual 
agreement  was,  imder  which  the 
goods  had  been  shipped.  Bogt- 
wick  V.  The  BaUimore  and  Ohio 
Baiiroad  Company.  712 

See  Conflict  of  Laws,  3. 

CONDITION. 
See  Cause  of  Action,  20. 

CONFLICT  OP  LAWS. 

1.  The  lex  lod  eorUractu^  determines 
the  nature,  validity,  obligation  and 
legal  effect  of  a  contract,  and  pre- 
scribes the  rule  of  its  construction 
and  interpretation,  unless  it  ap- 
pears to  nave  been  made  with 
reference  to  the  laws  and  usages 
of  some  other  State  or  govern- 
ment, as  where  it  is  to  be  perform- 
ed in  another  place ;  when,  in  con- 
formity to  the  presumed  intention 
of  the  parties,  the  law  of  the  place 
of  performance  ihmishes  the  rule 
of  interpretation.  Dike  y.  The 
Erie  Bautoay  Company,  113 

2.  Upon  principles  of  comity,  effect 
is  sometunes  given  by  the  courts 
of  a  State  to  foreign  laws ;  but  in 
matters  of  contract  such  effect  is 
conceded  to  the  statutes  of  other 
States,  only  to  carry  out  the  intent 
of  the  parties,  never  to  qualify  or 
vary  the  effect  of  a  contract  made 
between  persons  not  citizens  of 
such  foreign  State,  or  subject  to  its 
laws,  and  not  made  with  reference 
to  those  laws.  Id. 

8.  Where  the  plaintiff  purchased 
from  the  defendant,  a  rauroad  cor- 
poration, created  by  the  laws  of 
this  State,  at  a  station  within  this 
State,  a  passem^r's  ticket  thence 
to  the  city  of  tfew  York,  and  hav- 
ing taken  passage  in  its  cars  to  be 
carried  thither,  received    injuries 
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Upon  a  portion  of  the  road  situated 
in  the  State  of  Pennsylyania, 
through  the  negligence  or  the  de- 
fendant's servants. — Held^  that  the 
amount  of  damages  for  such  in- 
juries, recoverable  by  him,  was 
not  affected  hy  a  statute  of  Penn- 
sylvania limiting  the  amount  of 
recovery  in  similar  cases.  Id. 

4.  It  seems  that  the  action  in  such 
cases,  whatever  its  form,  is  based 
upon  the  contract    Allen,  J.  Id. 

See  CoNSTrrunoKAL  Law,  8, 4,  5. 
JuBiSDicnoN.  4, 6, 7, 8,  14. 


CONSroERATIOIT. 

1.  A  promise  void,  when  made,  for 
want  of  mutuality  of  obligation, 
becomes  valid  and  binding  upon 
the  performance  by  the  promisee 
of  that  in  consideration  of  which 
such  promise  was  made.  WiUetts 
V.  Sun  Mutual  Insurance  Com- 
pany. 45 

2.  Accordingly,  where,  by  the  terms 
of  a  policy  of  insurance,  the  loss 
was  not  covered,  but  the  company 
promised  the  owner,  that,  if  he 
would  find  the  property  damaged, 
have  it  inspected  and  sold  at  auc- 
tion, they  would  pay  the  defi- 
ciency.— Held^  that  the  perform- 
ance of  these  conditions  by  the 
owner  entitled  him  to  recover  the 
deficiency  from  the  company.   Id. 

8.  A  promise  to  extend  the  time  of 
payment  of  a  debt  is  void,  unless 
founded  upon  a  good  considera- 
tion :  and  a  payment  of  a  part  of 
the  debt  or  the  interest  already  ac- 
crued, or  an  agreement  to  pay 
interest  for  the  rature,  is  not  a  suf- 
ficient consideration  for  such  a 
promise ;  nor  will  the  giving  of  a 
new  obligation  with  additional 
security  for  a  part  of  the  debt  be  a 
good  consideration  for  a  promise 
to  extend  the  time  as  to  me  resi- 
due. Allen,  J.  Parmdee'v.  Thomp- 
son, 58 

4.  The  discharge  of  a  legal  obligation 
by  a  debtor  to  his  crSitor  is  not  a 
sufficient  consideration  for  the 
promise  of  the  latter.  Id. 


5.  Accordingly  where  a  party,  sued 
upon  a  note,  paid  the  costs  that 
had  acdjied  in  the  suit,  upon  an 
agreement  that  it  was  to  be  dis- 
continued and  he  was  to  have  a 
month  further  time  to  pay  the 
note. — HeUd^  that  the  promise  to 
extend  the  time  was  void  for  want 
of  sufficient  consideration.         Id. 

6.  The  defendant,  holding  a  note 
made  by  V.,  transferred  it,  at  the 
time signinghis  own  name  under 
that  of  V.  The  note  subsequently 
coming  into  the  hands  of  the 
plaintm,  he  transferred  it  to  C, 
writing  his  own  name  under  the 
defendant's,  with  the  word  **surety" 
added.  This  transfer  was  upon  a 
loan  of  money  by  0.  C.  subse- 
quently sued  the  plaintiff'  to  reco- 
ver the  amount,  setting  up  both 
the  loan  and  the  note.  The  de- 
fendant thereupon  requested  the 
plaintiff  to  defend  on  the  ground 
of  his  (defendant's)  notice  to  C, 
and  the  latter's  neglect  to  prose- 
cute v.,  promising  to  indemnify 
him  as  to  the  costs  of  such  defence. 
The  plaintiff  defended  unsuccess- 
fblly.  In  the  present  action 
brought  by  him  to  recover  the 
costs  of  such  defence. — Hdd,  that 
although  such  notice  to  and  neg- 
lect or  C.  was  no  defence  to  the 
plaintiff,  and  although  a  judgment 
on  that  issue  in  the  plaintiff's  favor 
would  have  been  no  bar  to  an 
action  against  the  defendant,  yet 
the  promise  to  indemnify  was 
valid  as  founded  upon  a  good  con- 
sideration.    WeOs  V.  Mann.      827 

See  CJoNTRAOT,  2,  7,  8. 

STATirrE  OF  FRAUDe,  1,  2. 

CONSIGNOR  AND  CONSIGNEE. 
Bee  CojocoN  Cabribbb,  1,  2, 8. 


CONSTITUTIONAL  LAW. 

1.  The  provisions  of  the  act  of  1867, 
chap.  814,  as  to  the  seizure  of  ani- 
mals running  at  large  in  the  public 
highways,  are  constitutional  and 
vsJid.    CkimpbeR  v.  Evans.        856 

2.  It  Is  no  objection  to  the  proceed- 
ings to  be  instituted  under  the  act, 
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that  personal  notice  to  the  owner 
or  other  claimant  of  the  pn)perty 
is  not  made  necessary  by  the  act^ 
or  essential  to  the  jurisdiction  of 
the  magistrates,  or  that  such  pro- 
ceedings are  to  some  extent  sum- 
mary. Id. 

3  In  the  act  of  1863  (ch.  467,  §  29), 
providing  for  the  election  of  com- 
missioners of  pilots,  the  word  elec- 
tion was  not  used  in  any  such  sense 
as  it  is  in  the  Constitution ;  or  as 
the  result  of  a  choice  by  the  ordi- 
nary mode  of  voting  by  the  people. 
It  is  in  legal  effect  an  appointment^ 
and  comes  within  the  meaning  of 
thai  word,  as  used  in  the  Constitu- 
tion. The  provisions  of  that  act 
giving  the  appointment  of  such 
commissioners  to  the  chamber  of 
commerce,  and  the  presidents  of 
marine  insurance  companies,  are 
not  in  conflict  with  the  Constitu- 
tion.   Sturgis  v.  Spofford.  446 

4  An  act  of  congress  upon  a  subject 
within  its  jurisdiction,  but  upon 
which  there  has  been  State  legisla- 
tion, does  not  have  the  same  effect 
upon  the  latter  as  would  its  repeal. 

.Such  act  merely  indicates  the  in- 
tention of  congress,  from  that  time, 
to  assume  the  exercise  of  the 
powers  conferred  by  the  federal 
Constitution.  The  State  law  be- 
comes from  that  time  inoperative 
but  is  not  repealed ;  the  repeal  of 
the  act  of  congress  would  leave  the 
State  law  in  mil  force.  Id. 

5.  It  cannot  be  presumed  that  any 
rights  or  interest  secured,  or  obli- 
gations incurred  under  it  (the  State 
WW),  were  intended  to  be  interfered 
with,  and  hence  a  penalty  incurred 
under  the  State  law,  before  the  act 
of  congress  is  passed,  may  be  re- 
covered afterward.  Id. 

6.  The  time  of  the  adoption  of 
article  6  of  the  Constitution,  in- 
tended by  the  references  thereto  in 
that  article,  is  January  1st,  1870. 
The  PwpU  V.  Gardner.  812 

7.  A  county  judge,  chosen  at  the 

feneral  election  in  November, 
869,  and  having  taken  the  oath 
of  office,  was  "in  office  at  the 
adoption    of    this    article,"    and 


entitled  to  hold  his  office  for  the 
fhll  term  of  four  years  thereafter. 

Id. 

8.  The  limitation  as  to  age,  ex- 
pressed in  section  13  of  that 
article,  applies  to  county  judges, 
but  not  to  those  in  office  January 
1st,  1870,  the  express  language  of 
section  19,  that  such  judges  "  shall 
hold  their  office  until  the  expira- 
tion of  their  respective  terms," 
being  controlling.  I± 

See  Municipal  CoBPOBATioKa,  4. 
Waivkb. 

CONSTRUCTION. 

1.  It  is  only  when  there  is  an  incon- 
sistency or  repugnancy  between 
them,  which  is  irreconcilable,  that 
the  written  parts  of  an  agreement 
prevail  over  the  printed.  Barhffdt 
V.  EUie.  107 

2.  The  lex  loci  eontractue  determines 
the  nature,  validity,  obligation  and 
legal  effect  of  a  contract  and  pre- 
scribes the  rule  of  its  construction 
and  interpretation,  unless  it  ap- 
pears to  have  been  made  with 
reference  to  the  laws  and  usages 
of  some  other  State  or  government, 
as  where  it  is  to  be  performed  in 
another  place ;  when,  in  conformity 
to  the  presumed  intention  oi  the 
parties,  the  law  of  the  place  of  per- 
formance ftimishes  the  rule  of  in- 
terpretation. Dike  v.  The  Eric 
BaUway  Company.  113 

8.  Upon  principles  of  comity,  effect 
is  sometimes  given  by  the  courts 
of  a  State  to  foreign  laws;  but  in 
matters  of  contract  such  effect  is 
conceded  to  the  statutes  of  other 
States,  only  to  carry  out  the  intent 
of  the  parties,  never  to  qualify  or 
vary' the  effect  of  a  contract  made 
between  persons  not  citizens  of 
such  foreign  State,  or  subject  to  its 
laws,  and  not  made  with  reference 
to  those  laws.  Id. 

4.  A  deed  with  covenants  for  quiet 
enjoyment  contained  the  following 
clause :  "  Reserving  always  a  right 
of  way,  as  now  used,  on  the  west 
side  of  the  above  described  prem- 
ises, for  cattle  and  carriages,  frum 
the  public  highway  to  the  piece 
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of  land  now  owned  by  R." — Held^ 
that,  although  strictly  a  reservation 
in  a  deed  is  ineffectual  to  create  a 
right  in  any  person  not  a  party 
thereto,  yet  there  being,  in  fact,  a 
rieht  of  way  existing,  at  the  time 
of  the  grant  in  R,  such  clause 
must  be  construed  as  an  exception 
from  the  property  conveyed ;  and 
that  the  grantor  was  not  liable  to 
the  grantee  as  for  a  breach  of  his 
covenant.    Bridger  v.  Pienon.  601 

6.  Where  the  language  used  is  sus- 
ceptible of  more  than  one  interpre- 
tation, courts  will  look  at  the  sur- 
rounding circumstances  existing 
when  the  contract  was  enterea 
into,  the  situation  of  the  parties 
and  of  the  subject-matter  of  the 
instrument  To  this  extent,  extra- 
neous evidence  is  admissible  to  aid 
in  the  construction  of  written  con- 
tracts. Id. 

6.  A  certificate  of  acknowledgment, 
taken  in  1828,  stating  that  the  per- 
sons acknowledging  were  known 
to  the  officer  "  to  be  the  persons 
who  executed"  the  deed,  was  a 
substantial  compliance  with  the 
statute.  West  Point  Iron  Oonvpany 
V.  Reymert,  708 

See  Common  Carriers,  16. 

CONBTITTJTIONAL  Law,  8,  6,  7,  8. 

iNSURAffCE,  Fire,  8. 

CONTEMPT. 

Bee  Injunction,  4. 
Practice,  32. 


CONTRACT. 

1.  Any  agreement  made  by  one 
creditor  for  some  advantage  to  him- 
self over  other  creditors,  who  unite 
with  him  in  a  composition  of  their 
debts,  in  ignorance  of  such  agree- 
ment, is  fraudulent  and  void. 
Bliss  y.  Matteson.  22 

2.  A  parol  agreement  by  the  defend- 
ant to  take  a  share  m  the  plain- 
tiff's interest  in  a  trading  adven- 
ture, is  valid  and  binding,  although 
the  only  consideration  passing 
from  the  defendant  to  the  plaintiff 
for  such  share,  or  his  right  to  take 


it,  was  the  obligation  to  share  in 
the  losses.  Upon  such  an  agree- 
ment, the  plaintiff  may  maintain 
an  action  against  the  defendant  to 
recover  contribution  of  the  losses 
of  the  adventure,  Goleinan  v. 
Eyre,  88 

3.  The  plaintiff's  promise  to  account 
to  the  defendant  for  one-half  of 
the  profits,  is  supported  by  tho 
obligation  incurred  by  the  defend- 
ant to  share  one-half  of  the  losses, 
and  hence  it  is  a  case  of  mutual 
promises,  reciprocally  binding.  Id, 

4.  The  agreement  was  not  within  the 
clause  of  the  statute  of  frauds,  re- 
quiring agreements  for  the  sale  of 
goods  to  be  in  writing.  Id. 

5.  The  defendant,  owner  of  a  vessel, 
entered  into  negotiations  with  the 
plaintiff  to  repair  her.  The  plain- 
tiff refused  to  limit  the  expenses, 
to  any  fixed  sum,  but  stated  that, 
at  a  rough  guess,  he  supposed  the 
repairs  would  amount  to  ^0,000  ov 
$8,000.  Afterward  the  defendant 
wrote  to  the  plaintiff  directing  him 
to  make  certain  specified  repairs, 
to  observe  the  strictest  economy, 
and  saying:  "If  you  find  on 
further  examination  that  it  (the; 
expense)  will  be  likely  to  exceed 
the  sum  you  have  named,  of  $6,000 
or  $8,000,  you  will  at  once  advise 
me,  as  I  do  not  care  to  go  beyond 
that  suul"  The  vessel  was  in 
worse  condition  than  supposed, 
and  the  defendant  was  so  informed. 
The  plaintiff's  bill  amounted  to 
$12,236.49.— iZ;?^,  that  the  com- 
pletion of  the  repairs  named  in  the 
letter  was  the  primary  and  leading 
intent  of  the  contract  without  any 
condition  other  than  the  observ- 
ance of  the  strictest  economy,  and 
that  the  plaintiff  could  recover  the 
amount  of  his  bill.  Carll  v.  Spof- 
ford,  61 

6.  In  consideration  of  the  assign- 
ment to  him  by  the  plaintiff  of  an 
interest  in  a  patent,  the  defendant 
bound  himself  to  pay  the  plaintiff 
$1,000  before  the  end  of  the  next 
year  (1865),  "or  reassign  the 
patent  '—ifeW,  the  year  having 
elapsed  without  payment,  and  the 
de^ndant  having,  a  few  days  there- 
after, on  the   money  being   de- 
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as  if  the  action  had  been  brought 
soleiy  upon  the  original  agreo- 
menL  WdUman  y.  Tne  Society  of 
Concord.  485 

14.  A  contract  was  entered  into  for 
the  buUdinff  of  an  organ,  to  be 
paid  for  when  completed.  The 
vendee  advanced  money  to  the 
vendor,  to  secure  the  payment  of 
which  a  mort^^age  was  given  on 
the  unfinished  mstrument,  payable 
on  demand.  Default  having  been 
made,  the  ory:an  was  sold  by  the 
vendee  under  the  mortgage. — Held, 
that  by  enforcing  the  contract  upon 
which  the  money  had  been  ad- 
vanced, the  vendee  did  not  prevent 
performance  by  the  vendor,  so  as 
to  authorize  a  reco veiy  of  the  price 
by  the  latter.  Id, 

15.  A  charter  party  provided  that  a 
full  cargo  under  deck  should  be 
provided  at  a  fixed  rate  per  ton. 
It  ftirther  provided  that  the  cargo 
should  be  delivered  and  received 
on  board,  as  customary  at  the 
place  of  delivery;  and  if  any 
Ughteraffe  was  necessary,  it  was  to 
be  paid  oy  the  charterer. — Bield,  in 
an  action  by  the  owner  against 
the  diarierer  to  recover  full  freight, 
that  the  contract  to  provide  a  full 
cargo  was  not  performed,  by  the 
duffterer  ftumiSiing  coal  at  a 
wharf,  where  by  reason  of  insuffi- 
ciency of  water,  the  vessel  could 
not  take  on  a  full  cargo,  but  where 
it  was  practicable  to  complete  the 
cargo  by  lighters,  and  that  the  fact 
that  the  "customary"  way  of  load- 
ins  at  that  place  was  at  the  wharf, 
did  not  relieve  the  charterer  firom 
his  obligation  to  provide  lighter- 
age.   iMson  V.  Odtome.  489 

16.  Parties  engaged  in  a  particular 
trade,  resolved  to  take  measures  to 
test  in  the  courts  the  validity  of  a 
statute  affecting  their  business,  and 
all  signed  the  following  paper: 
"We,  the  undersigned,  hereby 
agree  to  pay  our  share  of  costs, 
equally  divided,  for  the  purpose 
of  engaging  counsel  and  to  bring 
our  cases  before  the  courts." — JSm, 
that  the  instrument  gave  no  au- 
thority to  any  number  of  the  sub- 
scribers, less  than  all  of  them,  to 
take  anv  action  under  it,  and  that 
the  delivery  of  this  paper  to  the 


plaintifi*,  a  counselor-at-law,  by  a 
portion  of  the  signers,  caUing 
themselves  a  committee,  with  a  re- 
quest that  he  act  as  counsel  for  tXL 
at  a  fixed  rate,  ^ve  to  the  plaintiff 
no  right  of  action  against  any  of 
the  other  signers.  Smith  v.  iJuch- 
ardt,  597 

17.  When  goods  are  shipped  under  a 
verbal  agreement  for  the  trans- 
portation thereof,  such  agreement 
is  not  merged  in  a  bill  of  lading, 
partly  written  and  partly  printed, 
delivered  to  the  shipper  after  he 
has  parted  with  qpntrol  of  his 
goods,  although  sucu  bill  of  lading, 
oy  its  terms,  limited  the  liability 
of  the  carrier  and  expressed  on  its 
face,  that  by  accepting  it,  the  ship- 
per agreed  to  its  conditions.  The 
mere  receipt  of  the  bUl,  after  the 
verbal  agreement  has  been  acted 
on,  and  the  shipper's  omitting, 
•  tlu^ou^h  inadvertence,  to  examine 
the  prmted  conditions,  are  not  suf- 
ficient to  conclude  him  from  show- 
ing what  the  actual  agreement  was, 
under  which  the  goods  had  been 
shipped.  BostwiSc  v.  The  BaUi- 
mare  and  Ohio  BaHroad  Company. 

712 

See  Construction,  1,  2.  8. 


CONVERSION. 

1.  An  absolute  refhsal  by  a  carrier  to 
deliver  goods  to  a  person  entitied 
to  receive  them  constitutes  a  con- 
version of  them ;  but  if  the  refiisal 
be  qualified,  and  the  qualification 
attached  to  the  refVisal  be  reason- 
able, and  made  in  good  faith,  it 
does  not  constitute  a  conversion. 
McEniee  v.  New  Jersey  Steamboait 
Company,  84 

2.  Common  carriers  deliver  property 
at  their  peril,  and  must  take  care 
that  it  is  delivered  to  the  right  per- 
son, for  if  the  deliverv  be  to  the 
wrong  person,  either  by  an  inno- 
cent mistake  or  through  fraud  of 
another  they  will  be  responsible, 
and  the  wrongful  delivery  will  be 
treated  as  a  conversion.  Id, 

8.  The  plaintiff  deposited  with  the 
defendant  certain   bonds,  as  se- 
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curity  for  a  loan  payable  on  de- 
mana,   and    subsequently    made 
oyerdrailfi  upon  his  account  with 
the  defendant  to  a  large  amount 
The  defendant,  learning  of  such 
overdrafts  and  claiming  a  banker's 
lien  upon  the  bonds  therefor,  as 
well  as  for  the   loan,  and  being 
unable  to  give  notice  or  make  de- 
mand upon  the  plaintiff,  sold  the 
bonds,  without  any  demand   or 
notice,  and  at  private  sale.    The 
surplus  of  avails,  after  satisfying 
the  loan,  was  credited  upon  the 
overdraft,  but  afterward  the  de- 
fendant sold  and  transferred  to  a 
third  person  the  whole  amount  of 
such    overdraft.      The   plaintiff, 
after  tender  of  the  amount  of  the 
loan  and  demand  of  the  bonds, 
sued  for  the  conversion  thereof — 
Eeldy  that  the  sale  of  the  bonds  at 
private  sale  was  unauthorized^  and 
the  plaintiff  could    elect,  either 
to  affirm  such  sale  and  claim  the 
benefit  of  the  surplus  in  reduction 
of  his  overdraft,  or  repudiate  the 
sale  and  credit  of  surplus  and  hold 
the  defendant  responsible  for  the 
bonds ;  hdd^  farther,  that  the  plain- 
tiff having  repudiated  the  sale,  the 
defendants  transit  of  its  claim  on 
account  of  overdraft  precluded  it 
from  using  any  part  thereof  by 
way  of  offset  or   counter-claim, 
notwithstanding  the  consideration 
for  such  transfer  was  much  less 
than  the  amount  so  overdrawn. 
StroTig    V.     Natianal    Mechanic^ 
Banking  AisodaUon,  718 

CORPOBATIONS. 

1.  The  directors  of  a  corporation  are 
trustees  of  its  stockholders,  and, 
in  a  certain  sense,  of  its  creditors, 
and  any  agreement  to  influence 
tiie  action  of  such  directors  for  the 
benefit  of  others,  and  to  the  preju- 
dice of  the  company,  is  void. 
Bliu  v.  MaUiatm.  22 

• 

8.  An  order  having  been  granted  by 
the  Supreme  Court,  under  section 
66  of  article  2  of  the  Revised  Sta- 
tutes, in  reference  to  proceedings 
against  corporations,  m  equity  (2 
R.  S.,  466),  requiring  all  the  credi- 
tors of  a  corporation  to  exhibit 
their  claims  and  become  parties  to 
the  suit,  within  six  months  from 


the  first  publication  thereof,  or  in 
default  thereof  be  precluded  from 
distribution, — Meld,  that,  at  the 
expiration  of  the  time  fixed,  a 
creditor  who  had  &i]ed  to  present 
his  claim,  was  wholly  excluded 
from  anv  share  of  the  assets ;  and 
this,  although  he  had  delivered  an 
account  of  his  claim  in  accord- 
ance with  section  81  of  article  8 
of  the  same  title  (2  R  S.,  471),  be- 
fore the  second  dividend.  In  the 
Matter  of  Harmony  Fire  and  Ma- 
rine  Inmiranee  Company.  .         810 

8.  In  an  action  by  preferred  stock- 
holders against  a  corooration  to 
compel  the  payment  of  a  dividend 
alleged  to  be  due,  and  charging 
that  the  ftmds  applicable  thereto 
have  been  diverted  to  the  perma- 
nent improvements  and  additions 
of  the  road,  the  common  stock- 
holders may  be  proper  but  are  not 
necessary  parties.  Thompson  y. 
The  Erte  Baiheay  Company,    468 

4.  The  defendant,  a  stock  company, 
was  formed,  and  A.,  one  of  its  pro- 
jectors, subscribed  for  certain 
shares  of  its  stock.  He  employed  L. 
to  dispose  of  stock  in  the  company. 
The  plaintiff,  a  purchaser  from  L., 
sought  to  rescind  his  contract  of 
purchase,  and  to  recover  from  the 
company  the  money  already  paid 
by  him,  on  the  ground  of  L.'s 
fifaudulent  misrepresentationa  On 
the  trial,  evidence  was  offered 
tending  to  show  that  the  proiec- 
tors  of  the  company  had  agreed  to 
subscribe  for  its  whole  sto^ ;  that 
A.  had  no  authority  to  act  as  its 
agent,  and  that  any  stock  ordered 
by  him  to  be  sold  was  only  such 
as  he  had  subscribed  for.  This 
evidence  was  controverted. — EM^ 
that  it  was  error  for  the  court  to 
take  from  the  jury  the  question  of 
ownership,  and  whether  L.  was 
merely  the  agent  of  A.,  or  was  also 
agent  of  the  company. — Hdd^  fur- 
ther, that  if  the  plaintiff  had  pur- 
chased stock  owned  by  A.,  he 
could  not  'maintain  an  action 
against  the  company  for  the  reco- 
very of  money  paid  for  the  stock. 
Kelaey  v.  N&rihem  Light  OH  Oam^ 
pany.  606 

6.  The  company  in  its  prospectus, 
set  forth  a  description  of  ten  tracts 
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of  land,  or  interests  in  land,  which 
it  proposed  to  purchase.  It  pur- 
chased eight  of  those  specified,  but 
was  unable  to  secure  the  other  two 
on  account  of  defect  in  the  title. — 
HM^  that  in  an  action  brought  for 
fraud  in  the  representations  of  the 
prospectus,  it  was  error  for  the 
court  to  charge,  if  upon  the  pro- 
spectus the  plaintiff  had  a  right  to 
beUeve  that  it  was  reasonably  cer- 
tain that  the  company  would  ac- 
quire the  property,  and  that  the 
company  was  organized  with  a 
view  to  the  ownership  of  those 
pieces  of  property,  then,  if  it  did 
not  obtain  them,  the  plaintiff  would 
be  entitled  to  recover.  Id. 

dee  Bbokbr,  4. 


COSTS. 

See  FoBECLOsuRB,  7. 
Practice,  25. 

COUNTY. 

Bee  AssESSicBNT  and  Tajlation,  1, 
3, 8, 4, 6. 

COUNTY  JUDGE. 

See  Constitutional  Law,  7,  8. 
Judiciary. 

COVENANT. 

1.  A  covenant  by  the  owner  of  land 
not  to  permit  a  grist-mill  to  be 
erected  thereon,  is  not  a  covenant 
running  with  the  land,  charging 
an  unnamed  assignee,  it  is  a  per- 
sonal contract,  binding  only  the 
covenantors,  and  their  personal 
representatives.  An  action  will 
lie  against  no  one  but  the  cove- 
nantor for  a  breach  of  this  cove- 
nant; and  a  subsequent  erantee 
of  the  lands  will  not  be  liable  upon 
It    Ea/rsha  v.  RHd,   /  415 

2.  Where  personal  property  is  sold 
with  an  express  or  implied  war- 
ranty of  title,  the  rule  is  the  same  as 
to  eviction  as  upon  a  covenant  for 
quiet  enjoyment  in  deeds  of  real 
estate.   A  party,  however,  holding 
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under  a  covenant  for  quiet  enjoy- 
ment, when  evicted,  ma^  maintam 
an  action  against  his  immediate 
vendor,  or  may,  at  his  election, 
proceed  against  a  remote  grantor 
who  has  conveyed  the  land  with 
similar  covenants.  In  the  case  of 
personal  property,  the  vendee  can 
only  resort  to  his  immediate 
vendor ;  there  is  no  privity  of  con- 
tract between  the  last  vendee  and 
a  remote  vendor.  BardweU  v.  Coi- 
Ue.  494 

8.  A  factory  and  machinery  for  dis- 
tilling parafflne  oil  is  not  a  '*  distil- 
lery,'^ within  the  meaning  of  a 
covenant  against  the  erection  or 
maintenance  of  a  distillery.  AUan- 
tic  Dock  Company  v.  Libby.       489 

4.  A  limited  and  specific  grant  of  the 
right  to  dig  and  stone  up  a  certain 
spring,  and  conduct  the  water 
therenrom  through  the  grantor's 
land,  bv  a  specmed  pipe,  to  the 
grantee  s  house,  with  covenant  of 
warranty,  does  not  render  the  en- 
tire premises  servient  to  the  ease- 
ment; and  the  grantor  may  law- 
fully smk  another  spring,  but 
twen^-seven  feet  distant,  although 
the  effect  is  to  render  the  fii^t  one 
useless.    Blise  v.  Qreeley,  [/     671 

5.  If  a  tenant,  having  the  right  to 
remove  fixtures  erected  by  him  on 
the  demised  premises,  accepts  a 
new  lease  of  such  premises,  includ- 
ing the  buildings,  without  reserva; 
tion  or  mention  of  any  claim  to 
the  buildings,  and  enters  upon  a 
new  term  thereunder,  the  right  of 
removal  is  lost,  notwithstanding 
his  actual  possession  has  been  con- 
tinuous.   Loughrcm  v.  Boee,     793 

6.  The  subsequent  removal  of  such 
erection  by  the  tenant,  before  ex- 
piration of  the  second  term,  being 
without  legal  right,  is  not  a  breach 
of  covenants  of  seizin  and  for  quiet 
e^]oyment  in  a  deed  by  the  land- 
lord. /<i 

See  CoNSTBUonoN,  4. 


CRIMINAL  LAW. 

1.  Upon  the  return  of  a  writ  of  er- 
ror to  the  Oyer  and  Terminer,  the 
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Supreme  Court  has  no  power  to 
order  the  cause  to  be  heard  on  the 
reporter's  minutes  taken  upon  the 
trial,  against  the  objections  of  the 
prisoner,  although  no  bill  of  ex- 
ceptions had  been  made  or  return- 
ed. (Gbovbr,  J )  Messner  v.  The 
People.  1 

2.  Upon  the  trial  of  the  prisoner  for 
the  murder  of  his  wife,  a  witness 
for  the  people,  who  had  heard  cries 
proceeding  from  the  house  of  the 
prisoner  m  the  night  preceding 
her  death,  was  permitted  to  testi^ 
what  these  cries  indicated,  wheth- 
er the  person  was  crying  from  joy 
or  grief. — Hdd  error,  and  that  the 
question  called  for  tiie  conjecture 
of  the  witness  as  to  the  cause  of 
the  cries,  and  not  for  a  description 
of  them.  (Peckham  and  A£len, 
JJ.,  contra)  Id. 

8.  Statements  made  by  the  deceas- 
ed shortly  preceding  her  death, 
in  the  absence  of  the  prisoner,  are 
not  admissible  in  evidence  against 
him.  Id. 

4.  Where  the  record  &iled  to  show 
that  the  prisoner  was  asked  by  the 
court,  2iS£n[  the  verdict  was  render- 
ed and  before  judgment  was  pro- 
nounced thereon,  what  he  had  to 
say  why  judgment  should  not  be 
pronounced  against  him,  or  that 
any  opportuni^  was  given  him  by 
the  court  at  tins  sta^  of  the  pro- 
ceedings for  that  purpose. — uM^ 
that  this  omission  was  error,  for 
which  there  must  be  a  new  trial 
(Pbckham  and  Allen,  JJ.,  eonifra.) 

Id. 

6.  In  indictments  for  arson,  the  own- 
ership of  the  property  to  which 
fire  is  set  must  be  correctly  averred, 
and  a  variance  between  the  indict- 
ment and  the  proof  in  that  respect 
is  fatal.    MeGcvry  v.  The  People 

153 

6.  A  corporation  existing  under  the 
laws  of  this  State  cannot,  in  crimi- 
nal indictments  or  other  legal 
proceedings,  be  properly  de8igna^ 
ed  by  two  names.    Allen,  J.    Id. 

7.  Accordingly,  an  indictment  for 
aDon  charging  the  building  fired 


to  have  belonged  to  the  '*  Phoenix 
Mills  Company,"  and  it  appearing 
on  the  trial  that  the  true  corporate 
name  of  the  company  owning  the 
buildmgwas"The  Phosnix  MUla 
of  Seneca  Falls."— .Bi^,  fatally 
defective,  and  fiirther  by  Chttroh, 
Ch.  J.,  Allen  and  Rapallo,  JJ., 
rGBOVsR,  Pbckham  and  Folqer, 
JJ.,  eontrtC)  that  proof  that  the  com- 
pany was  generally  known  in  the 
oonmiunity  by  the  name  used  in 
the  indictment  did  not  obviate  the 
defect  Id. 

8.  The  prisoner  was  indicted  under 
the  statute  (2  R  S.,  667,  g  4)  mak- 
ing it  felony  to  set  fire  to  or  bum 
any  buildmg  eirected  for  the 
manufacturing  of  cotton  or  woolen 
goods,  or  both.  It  was  proved 
upon  the  trial  that  Uie  whole  frame 
of  the  structure  fired,  designed  for 
a  £Eu;toiy,  was  not  up  at  the  time ; 
that  the  part  which  had  been  rais- 
ed was  not  entirely  i  nclosed,  the 
fioors  were  not  laid,  the  stairs  were 
not  up,  and  no  part  of  the  build- 
ing ready  for  occupation  or  sub- 
stantially ready  for  the  reception 
of  the  machinery. — Held  (Groveb, 
Pbckham  and  Folgbr,  JJ.,  conr 
tra)y  that  tiiis  was  not  a  building 
** erected"  within  the  meaning 
of  the  statute,  and  there  could  be 
no  conviction  of  the  prisoner  under 
the  indictment  Id. 

9.  If  a  homicide  is  committed  by 
one  of  several  persons,  in  the 
prosecution  of  an  unlawfiil  pur- 
pose or  common  desij^,  in  which 
the  parties  have  united,  and  to 
efiiect  which  they  have  assembled, 
all  are  liable  to  answer  criminally 
for  the  act ;  and  if  such  homicide 
conmiitted  within  the  common 
purpose  is  murder,  all  are  guilty 
of  murder.    Ridoffy.  The  People. 

218 

10.  It  is  not  necessary  that  the  com- 
mon guilty  purpose  of  resisting  to 
the  death  any  person  who  should 
endeavor  to  apprehend  them,  must 
have  been  formed  when  the  parties 
went  out  with  the  common  desim 
of  committing  larceny,  to  render 
all  principals  in  a  murder  by  one 
of  them,  perpetrated  while  making 
such  resistance.  IcL 
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11.  One  who  is  opposing  and  endeay- 
oring  to  preyent  the  consummation 
of  a  felony-by  others  may  properly 
use  all  necessary  fosce  for  that 
purpose,  and  resist  all  attempts  to 
mflict  bodily  injury  upon  himself, 
and  may  lawfuUy  detain  the  felons 
and  hand  them  oyer  to  the  offloeis 
of  the  law.  Although  the  use  of 
wanton  yiolence  and  the  infliction 
of  unnecessary  ii^urv  to  the  per- 
son of  the  criminals  is  not  permit- 
ted, yet  the  law  will  not  be  astute 
in  searching  for  such  line  of  de- 
marcation in  this  respect  as  will 
talce  the  innocent  citizen,  whose 
property  and  person  are  in  danger, 
DTom  its  protection,  and  place  his 
life  at  the  mercy  of  the  felon.    Id. 

• 

13.  Upon  a  criminal  trial,  the  presid- 
ing judge  has  no  right,  in  charging 
the  jury,  to  allude  to  the  tact  that 
the  prisoner  has  not  availed  him- 
self of  the  statutoiT  privilege  of  be- 
ing a  witness  in  his  own  behalf; 
but  where  such  allusion  is  made, 
and  subsequently,  upon  his  atten- 
tion being  called  to  it,  he  states  to 
the  jury  that  there  was  no  law  re- 
quiring the  prisoner  to  be  sworn, 
and  no  inference  to  be  drawn 
against  him  from  the  fact  of  his 
not  being  sworn. — Held^  that  this 
cured  the  error.  Id, 

18.  Upon  a  criminal  trial,  photo- 
graphic likenesses,  taken  after 
death,  of  persons  whom  it  is  ma- 
terial to  identify,  may  be  exhibited 
to  witnesses  acquainted  with  such 
persons  in  Ufe,  as  aids  in  the  iden- 
tification. Id, 

14.  The  prisoner  was  indicted,  as  ac- 
ceflsoiy  before  the  fact,  to  burglary 
in  the  firet  degree,  charged  to  have 
been  oommittod  by  several  princi- 
pals ;  only  one  of  whom  had  been 
convicted  at  the  time  of  the  pris- 
oner's tns\.— 'Held,  that  in  such  a 
case,  the  acoeasory  must  be  tried 
and  convicted  as  accessory  to  the 
convicted  principal  only;  in  the 
same  manner  as  if  the  convicted 
principal  only  was  named  in  the 
mdictment    Stofrin  v.  The  People. 

888 

16.  If  a  court,  in  a  criminal  case,  en- 
tertains and  decides  a  material 
legal  question,  fundamental  in  its 


character,  the  decision  of  which  is 
excepted  to  before  impanneling 
the  jury,  and  the  parties  act  upon 
it)  such  decision  should  be  deemed 
incorporated  into  the  proceedings 
on  the  trial ;  or,  in  other  words,  a 
part  of  the  trial  itself.  In  such  a 
case,  where  an  objection  is  taken 
at  the  time,  it  is  unnecessary  to  re- 
new the  objection  afterward.    Id, 


DEED. 

Bee  ACKNOVTLBDOMENT. 

conbtbuction,  4,  5. 
Covenant,  1, 8, 4,  6. 


DEMURRER 

See  Husband  and  Wifb,  8. 
PBAcncB,  28. 


DEPOT. 
See  CoMicoN  Gabbisbs,  18. 


DIVORCE. 


See  Husband  and  Wnrs,  8, 4. 


EASEMENT. 

1.  A  limited  and  specific  grant  of  the 
right  to  dig  and  stone  up  a  certain 
spring,  and  conduct  the  water 
therefirom  through  the  grantor's 
land,  by  a  specmed  pipe,  to  the 
grantee^s  house,  with  covenant  of 
warranty,  does  not  render  the  en- 
tire premises  servient  to  the  ease- 
ment ;  and  the  mntor  may  law- 
fully sink  another  spring,  but 
twenty-seven  feet  distant,  aluough 
the  effect  is  to  render  the  first  one 
useless.    Elm  y.  Qredey.  671 


EMINENT  DOMAIN. 

1.  Where  appraisers  are  appointed  to 
determine  the  value  of  the  proper- 
ty to  be  taken  for  public  purposes, 


y 
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not  only  the  examination  mnst  be 
had,  but  the  determination  must 
be  made  at  a  meeting  at  which 
all  are  present  Boa/rd  of  Water 
Commissianers  of  Oohoes  y.  Larmng. 

19 

2.  In  the  exercise  of  the  right  of 
eminent  domain,  the  legislature 
are  the  sole  judges  to  what  extent 
tibe  public  use  requires  the  ex- 
tinguishment of  the  owner's  title, 
and  their  power  in  this  respect 
(subject  always  to  the  necessity  of 
makin?  full  compensation),  is  not 
limitea  by  any  constitutional  re- 
striction. The  nature  of  the  right 
acquired  by  the  public  in  such 
cases,  whether  an  absolute  title  to, 
or  a  mere  easement  in  the  lands, 
depends,  therefore,  upon  the  in- 
tention of  the  legislature,  to  be  de- 
duced from  the  act  authorizinc; 
the  condemnation.  Brooklyn  Park 
CommistionerB  y.  Armstrong.     234 

3.  Where  lands  owned  by  a  city  in 
fee,  to  be  held  for  the  purpose  of  a 
public  park,  are  taken  for  the  pur- 
pose of  widening  public  streets, 
under  an  act  of  the  legislature 
(Laws  1869,  chap.  700,  p.  1658), 
proyiding  for  an  assessment  and 
payment  of  the  damages  sustained 
by  the  owners  of  lands  taken  for 
such  improyement,  the  city  is  en- 
titled to  compensation  for  the  land 
so  taken.  In  Matter  of  Ninth  ave- 
nue and  Fifteenth  street.  729 

See  Railwats,  8,  4,  5. 


EQUITY. 

1.  A  court  of  equity  has  power  to 
compel  the  surrender  and  can- 
cellation of  written  instruments, 
obtained  by  fraud,  or  held  for  ine- 
quitable and  unconscientious  pur- 
poses. The  exercise  of  this  juris- 
diction is  in  the  sound  discretion 
of  the  court,  depending  upon  the 
special  circumstances  of  each  case ; 
and  it  is  not  material,  upon  the 
question  of  jurisdiction,  that  the 
party  seeking  the  relief  has  a  de- 
fence at  law  to  the  instrument  of 
which  he  prays  the  surrender  and 
cancellation.  McHenry  y.  Haz- 
ard, 580 


2.  Where  a  defendant  may  obtain 
the  equitable  relief  to  which  he  is 
entitled,  in  an  action  brought 
against  him,  he  can,  neyerthelees, 
during  the  pendency  of  such  suit, 
bring  an  action  in  his  own  behalf 
to  accomplish  the  same  result.  Id. 

8.  An  obligation  was  obtained  from 
the  plaintiff  by  fraudulent  repre- 
sentations. A  and  B  both  claimed 
to  own  it  by  assignment    Each 

.  commenced  an  action  against  him, 
and  claimed  in  hostility  to  each 
other. — HM,  that  he  might,  dur- 
ing the  pendency  of  the  actions 
against  him,  bring  a  separate  suit 
against  both  claimants,  to  be  rc- 
lieyed  from  the  contract,  on  the 
groui^d  of  fraud  therein,  and  was 
entitled  to  the  decree  of  the  court 
against  them  ordering  its  surrender 
and  cancellation,  upon  establishing 
the  fraud.  Id, 

See  Causuof  Action,  16, 17,  18. 

JUBIBDIOnON,  16. 


ERROR 

See  Fraud,  5. 

Insurance  (Fire),  2. 
Trial,  1, 2,  4, 5,  6,  7,9,  10. 


ESTOPPEL. 

1.  The  plaintiff  haying  contracted 
to  deliyer  to  the  defendant  $25,000 
in  gold,  at  a  certain  rate,  a  dispute 
arose  between  the  parties  as  to 
whether  he  had  fulfilled  the  agree- 
ment, or  had  &llen  short  $5,000. 
— HeH,  that  the  receiying  ba<^  by 
the  plaintiff  of  $20,000,  which  the 
defendant  claimed  was  all  that  had 
been  deliyered,  and  the  re-deliyery 
of  this,  together  with  $5,000  more, 
by  the  plimiliff,  and  receiying  pay- 
ment therefor,  under  the  protest 
on  his  part  that  he  had  already 
deliyered  the  whole  $25,000,  and 
that  he  deliyered  the  additional 
$5,000  as  an  independent  transac- 
tion, and  not  under  the  contract, 
was  no  estoppe}  to  his  action  to 
recoyer  the  pnce  of  the  controver- 
ted $5,000  claimed  by  him  to  have 
been  included  in  the  first  deliyeir. 
Meyer  y.  Okurk,  286 
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3.  The  parents  of  an  in&nt  of  six 
yeaiSf  made  and  executed  a  quit- 
claim deed  of  certain  real  estate  to 
her,  which  was  recorded.  Subse- 
qutntly,  the  parents  executed  a 
deed  of  the  same  property  in  trust 
to  the  appellant,  under  which  trust 
he  made  larse  advances  of  money. 
The  mother  s  name  was  signed  to 
this  deed  by  the  infant  (then  being 
about  sixteen  years  of  ase),  at  the 
request  of  the  mother. — Sj?W,  that, 
in  the  absence  of  intentional  fraud 
upon  her  part,  the  infant  would 
not  be  estopped  by  this  act  f^om 
claiming  title  under  her  previous 
deed.    iSpencer  v  Garr,  406 

See  EviDBNCB,  28. 


EVIDENCE. 

1.  Upon  the  trial  of  the  prisoner  for 
the  murder  of  his  wife,  a  witness 
for  the  people,  who  had  heard 
cries  proceeding  from  the  house  of 
the  prisoner  in  the  night  preceding 
her  death,  was  permitted  to  testify 
what  these  cries  indicated,  whether 
the  person  was  crying  from  joy  or 
grief. — HeXd,  error,  and  that  the 
question  called  for  the  conjecture 
of  the  witness  as  to  the  cause  of 
the  cries,  and  not  for  a  description 
of  them.  (Peckham  and  Allen, 
JJ.,  contra)  Meetner  v.  The  People.  1 

2.  Statements  made  by  the  deceased 
shortly  preceding  her  death,  in 
the  absence  of  the  prisoner,  are  not 
admissible  in  evidence  against  him. 

Id, 

8.  On  the  question  of  diligence  in 
finding  a  consinice,  evidence  as  to 
his  bem^  well  known  in  the  com- 
munity IS  competent.  (Grovsr, 
J.)     Witbeck  T,  Holland,  18 

4.  The  report  or  certificate  of  an 
officer  is  evidence  only  of  fects 
which,  by  law,  he  is  required  or 
authorized  to  certify.  Board  of 
Water  CommueioneTB  of  Gohoee  v. 
Lanwng,  19 

6.  A  transcript  of  minutes  extracted 
firom  the  docket  of  a  court,  is  not 
admissible  in  evidence  under  the 
act  of  congress  of  26th  May,  1790. 
Pepin  V.  Lachenmeyer,  27 


6.  A  bill  of  sale,  though  absolute 
upon  its  face,  may  be  shown  by 
parol  evidence  to  have  been  given 
in  trust  for  creditors.  Britton  v. 
Lorenz,  51 

7.  The  provisions  of  chap.  848,  of 
Laws  of  1860,  apply  to  instruments 
which,  though  absolute  upon  their 
face,  are  in  fact  made  in  trust  for 
creditors,  and  such  instruments, 
when  not  properly  acknowledged, 
as  by  that  act  required,  are  void. 

Id, 

8.  AH  communications  made  by  a 
client  to  his  counsel,  with  a  view 
to  professional  advice  or  assist- 
ance, are  privileged,  whether  such 
advice  relates  to  a  suit  pending  or 
contemplated,  or  to  any  other  mat- 
ter proper  for  such  advice  or  aid ; 
but  communications  made  in  the 
presence  of  all  the  parties  to  the 
controversy  are  not  privileged,  and 
this  exception  includes  a  case 
where  the  communications  were 
made  by  the  plaintiff's  assignor  in 
trust  for  creditors,  in  the  presence 
of  the  defendant,  to  the  attorney 
employed  to  draw  the  papers  be- 
tween them.  Id. 

9.  In  an  action  against  a  railroad 
corporation  to  recover  for  injuries 
to  the  plaintiff,  a  passenger,  the 
defendant's  track  superintendent 
being  asked,  on  his  cross-examina- 
tion by  the  plaintiff,  if  he  had  not 
stated  that  he  was  not  to  blame 
for  the  accident,  and  that  he  could 
not  get  ties  or  materials  to  repair 
the  road,  answered  that  he  had  no 
recollection  of  such  statement 
Afterwards  a  witness  called  by  the 
plaintiff  was  permitted,  against 
the  objection  of  the  defendant,  to 
answer  the  following  question: 
"Will  you  state  what  you  heard 
Townsend  (the  superintendent)  say 
on  Sunday  morning  about  the 
track,  and  about  his  application 
for  materials  to  put  it  in  order, 
and  what  was  said  to  him  that 
drew  it  out?"— //<^,  that  the 
question  was  proper  as  affecting 
Townsend's  credibility,  he  having 
testified  that  the  road  was  in  good 
order  at  that  pt^int.  Sloan  v.  New 
York  Genlrai  Bailroad  Company, 

125 
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10.  In  showing  inconsistent  state- 
ments out  of  courtf  the  usual  form 
IS  to  ask  the  precise  question  put 
to  the  principal  witness,  whose 
credibility  is  attacked;  but  the 
practice  in  this  respect  is  to  some 
extent  under  the  control  and  dis- 
cretion of  the  court  Id, 

11.  In  such  an  action,  a  question  put 
to  the  attendant  of  the  plaintiff,  as 
to  how  far  the  plaintiff  was  able 
to  help  herself,  and  at  what  point 
she  required  assistance  to  do  what 
was  necessary  to  be  done,  called 
for  &cts,  and  not  mere  opinion, 
and  was  not  objectionable.        Id. 

12.  The  question  to  the  attending 
physician  of  the  plaintiff,  whether 
she  had  the  venereal  disease  while 
under  his  care, — HM^  properly 
excluded.  Id, 

18.  In  an  action  upon  quantum  m&- 
ruit  for  two  years'  services  per- 
formed under  an  entire  contract 
for  a  longer  period,  void  by  the 
statute  01  frauds,  the  rate  of  com- 

Sensation  fixed  by  the  agreement 
uring  the  whole  term  is  not  even 
prima  fade  evidence  as  to  the  value 
of  the  services  rendered,  where,  at 
the  copimencement  of  the  term  of 
service,  the  plaintiff  was  ignorant 
of  the  business  in  which  ne  was 
employed,  and  ordinary  skill  there- 
in was  only  acquired  by  instruct 
tion  and  practical  experience  for 
a  considerable  time.  Oalvin  v. 
Prentice.  162 

14.  Upon  a  criminal  trial,  photo- 
graphic likenesses,  taken  after 
death,  of  persons  whom  it  is  ma- 
terial to  identify,  may  be  exhibited 
to  witnesses  acquainted  with  such 
persons  in  life,  as  aids  in  the  iden- 
tification.    Ruloff  V.  The  People. 

218 

15.  In  an  action  to  set  aside  a  con- 
veyance of  real  estate,  as  fhiudu- 
lent,  brought  by  the  judgment 
creditor  of  the  grantor  against  the 
grantee,  the  Judgment  is  conclusive 
evidence  of  the  debt  against  such 
grantee,  although  his  grant  is  prior 
to  the  Judgment;  and  testimony  to 
disprove  the  existence  of  such  a 
debt,  offered  by  him,  is  inadmissi- 
ble.   Burgeisy.  Simaman,        225 


10.  Where  the  defendant,  having  pur- 
chased all  the  lumber  in  the  plain- 
tiff's  mills  at  an  agreed  price  per 
1,000  feet  for  the  "  prime,^'  another 
price  for  the  *'  merchantable,''  and 
another  price  for  **  refuse,"  and 
the  lumber  having  been  delivered, 
after  opportunity  for  examination, 
gave  a  receipt  for  so  many  thou- 
sand feet  of  prime  lumber,  so  many 
thousand  feet  of  merchantable  and 
so  many  thousand  feet  of  refuse. — 
Hdd^  in  an  action  for  the  price, 
evidence  offered  by  the  defendant 
to  show  that  all  the  lumber  for 
which  the  action  was  brought  as 
*'primo,"  and  a  large  portion  as 
*' merchantable,"  was  neither,  but 
in  fact "  refuse,"  was  properly  ex- 
cluded. (Chubgh,  Gh.  J.,  Allen 
and  Gbotkb,  JJ.,  eontra.)  McGor- 
mick  V.  8ar9im.  265 

17.  Negative  testimony  is  ordinarily 
of  less  weieht  than  positive,  but  is 
not  to  be  disregarded.  The  Jury 
have  a  right  to  consider  it,  and 
where  a  witness  testifies  that  he 
was  in  a  position  to  see  the  w^ole 
transaction,  and  as  to  certain  thmgs 
testified  to  by  another  witness, 
states  positively  that  they  did  not 
occur,  and  as  to  other  thm^  that 
he  did  not  see  them,  there  is  such 
a  contradiction  as  would  Justify 
Uie  Jury  in  discrediting  or  disre- 
garmng  the  evidence  of  either  of 
the  witnesses.  Bradley  v.  Mutual 
Benefit  Life  InswraTiee  Oompany. 

422 

18.  A  deed  of  certain  real  estate  was 
ffiven  in  1760,  the  grantee,  under 
It,  dying  in  1790,  and  leaving  an 
heir  proved  to  be  in  possession  in 
1806,  claiming  as  heir,  and  who 
contmued  in  possession  until  1828. 
—EOd,  that,  m  1867,  the  deed 
mij^ht  be  read  in  evidence,  by  such 
heir's  grantee  in  possession,  as  an 
ancient  deed,  without  proof  of  its 
execution.    OahiU  v.  Palmer,    478 

10.  Evidence  of  an  insurance  agent, 
as  to  the  reasons  why  the  insurance 
company  with  which  he  was  con- 
nected had  refused  to  insure  cer- 
tain property,  is  inadmissible  to 
show  the  duigerous  character  of 
the  business  carried  on  upon  the 
property,  especially  where  such 
agent  admits  that  he  has  himself 
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no  personal  knowledge  of  the  busi- 
ness. Atlantic  Dock  Gom'pany  v. 
lAbby,  499 

20.  In  an  action  to  recover  for  per- 
sonal injuries  caused  by  the  defend- 
ant's car,  in  which  the  plaintiff 
was  a  passenger,  leaying  the  track, 
alleged  to  have  occurred  on  ac- 
count of  the  defective  condition 
of  such  track. — Bdd  (Chief  Judge 
and  Peckham,  J.,  ciontra\  that  the 
admission  of  evidence,  on  behalf 
of  the  plaintiff,  of  the  condition  of 
the  road  at  a  point  half  a  mile  dis- 
tant from  the  place  of  the  accident, 
and  evidence  that  new  ties  were 
subsequently  put  in  at  points  in 
the  neighborhood  of  the  accident, 
was  erroneous.  B^d  v.  ThA  New 
York  GerUral  BaHnroad  Ckmnpany. 

574 

21.  In  such  an  action,  where  the 
injuries  are  claimed  to  have  re- 
sulted in  a  permanent  disability 
of  the  plaintiff  to  perform  mental 
or  physical  labor,  the  defendants 
proved  that,  several  months  after 
the  injury,  the  plaintiff  had  per- 
formed such  labor.  The  evidence 
of  the  plaintiff  in  his  own  behalf 
that,  at  the  time  this  labor  was 
being  performed,  he  declared  to  a 
person  casually  present,  and  with 
whom  he  had  no  business  relation, 
that  he  then  felt  ill,  was  inadmis- 
sible, either  to  controvert  the 
defendant's  proof  or  to  show  state- 
ments of  his  own  out  of  court  con- 
sistent with  his  testimony.  (Allbn, 
J.)  Id. 

22.  It  seems  that  since  parties  have 
been  made  by  the  statute  compe- 
tent witnesses  in  their  own  behalf, 
there  is  no  longer  the  necessity  for 
giving  the  declarations  of  living 
parties  in  evidence,  which  was  for- 
merly the  reason  or  the  rule  admit- 
ting them  in  certain  cases;  and 
the  reason  of  the  rule  ceasing,  the 
rule  itself,  adopted  with  reluctance 
and  followed  cautiously,  should 
cease.    (Allbn,  J.)  Id. 

23.  Evidence  of  declarations  by  an 
owner  of  real  estate,  made  publicly 
to  the  bidders  assembled  at  a 
sheriff's  sale  thereof;  and  in  the 
hearing  of  one  who  afterward 
purchases  at  such  sale,  that  he  had 


no  interest  in  the  premises;  that 
tiie  entire  title  was  in  the  execu- 
tion debtor  and  whoever  purchased 
at  such  sale  would  get  good  title, 
is  competent  as  against  the  subse- 
quent grantees  or  the  heiis  of  such 
owner.  If  not  sufficient  of  itself 
to  show  an  estoppel  (as  to  which 
qit^e^^  it  IB  error  to  exclude  it,  as 
additional  evidence  that  the  pur- 
chase was  induced  thereby  might 
have  been  given.  MaUoon  v.  Young. 

696 

24  In  an  action  upon  a  note  drawn 
payable  to  the  husband  and  wife, 
brought  against  the  maker  by  the 
wife,  after  death  of  the  husband, 
the  maker  being  an  executor  and 
the  wife  the  executrix  of  his  will, 
evidence  that  a  legacy  to  the  wife 
was  intended  in  lieu  of  the  note ; 
that  such  intended  provision  was 
.  with  her  knowledge  and  consent, 
and  that  she  had  produced  the 
note  to  the  appraisers  and  included 
it  in  the  inventory  as  assets  of  the 
testator,  is  competent  for  the  de- 
fence, to  show  that  she  is  not  "  the 
real  party  in  interest"  Sanford  v. 
Sar/ord.  723 

25.  The  maker,  on  becoming  an  ex- 
ecutor, is  as  weU  entitled  to  hold 
the  note,  if  assets,  as  the  plaintiff; 
nor  can  she,  by  an  action  at  law, 
compel  him  to  pay  it  into  her 
hanos.  Id. 

26.  An  error  in  transcribing  the 
durection,  and  a  consequent  mis- 
delivery of  a  telegram,  is  prima 
fade  evidence  of  neglect  and  want 
of  care  in  the  operator,  and  casts 
the  burden  of  proof  upon  the  com- 
pany of  explaming  tne  error  and 
showing  that  it  occurred  without 
fkult  Baidmn  y.  Ths  United 
States  Telegraph  Company.        744 

27.  An  objection  to  the  admission  of 
a  copy,  on  the  ground  that  it  was 
"  incompetent  and  immaterial," 
does  not  raise  the  question  that  the 
paper  was  improperly  admitted, 
because  a  copy,  and  not  the  ori- 
ginal   Atkins  V.  Elwea.  753 

28.  The  protest  of  the  master  of  a 
vessel,  made  in  a  port  of  distress, 
where  the  owners  have  presented 
to  the  insurers  and  used  such  pro- 
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test  on  a  claim  for  inanrance,  is 
admissible  evidence  in  behalf  of 
Uie  defendants,  in  an  action 
brought  by  such  owners,  employ- 
ers of  the  master,  for  firaudulent 
representations  as  to  her  condition, 
alleged  to  have  been  made  by  the 
defendants  upon  her  sale  to  the 
plaintiffs.  What  constitutes  fraud 
m  makinff  a  false  representation 
upon  a  sale,  discussed  by  Folqer, 
J.  Id. 

29.  Proof  of  a  diversion  of  commer- 
cial paper  from  the  purpose  for 
which  it  was  delivered  by  the  ma- 
ker, casts  upon  the  holder  the  bur- 
den of  showing  that  he  is,  or  has 
succeeded  to  the  rights  of,  a  bona 
fid6  holder.  Farmers^  and  Oitieeru^ 
National  Bank  v.  Noxon.  762 

80.  Declarations  or  admissions  of  the 
surviving  partner,  relating  to  his 
construction  of  the  partnership 
arrangement,  to  the  efrect  that  he 
claimed  no  pecuniarv  interest  in  a 
judgment  recovered  by  his  firm, 
and  that  the  representatives  of  a 
deceased  partner  were  entitled  to 
it,  do  not  show  want  of  title  in 
such  survivor.    Daby  v.  Ericasan, 

786 

31.  When  there  is  evidence  tending 
to  show  the  place  of  residence  and 
death  of  one  partner,  proof  of  the 
death  at  the  same  place  of  a  per- 
son bearing  the  same  name,  estab- 
lishes, prima  fade^  the  title  of  the 
other  partner  as  survivor.         Id, 

32.  Mere  lapse  of  time,  less  than 
twentjr  years  from  the  rendition 
of  a  jua^ment,  does  not  raise  a 
presumption  of  payment  Id. 

33.  Evidence  of  the  pecuniary  ability 
of  the  defendant,  for  many  years 
after  the  recovery  of  a  judgment 
against  him,  does  not  tend  to  show 
payment  and  is  immaterial.       Id. 

84.  In  an  action  against  the  widow 
and  children,  and  also  the  personal 
representatives  of  an  intestate,  to 
set  aside  a  deed  f^om  such  intestate 
to  such  widow  and  children, 
claimed  to  be  fraudulent  as  against 
creditors,  and  for  sale  or  mortgage 
of  the  lands  so  conveyed,  to  pay 
debts,  the  roll  of  a  judgment  re- 


covered by  the  plaintifP,  in  an  ac- 
tion against  the  personal  represen- 
tatives of  such  intestate,  upon 
simple  contract  debts  accrued  be- 
fore his  death  and  before  such  deed 
was  given,  is  not  competent  evi- 
dence against  such  grantees. 
Sharpe  v.  Freeman,  803 

35.  Such  judgment  does  not  render 
the  claim  of  the  creditor  a  judg- 
ment debt,  as  to  the  grantees  or 
heirs-at-law  of  the  intestate.      Id. 

36.  Nor  does  such  judgment  pre- 
clude the  heirs-at-law  from  inter- 
posing the  statute  of  limitations  to 
the  claims  upon  which  it  was  re- 
covered. Id. 

See  Fraud,  5. 
Trial,  1. 


EXCEPTION. 

1.  A  general  exception  to  all  the 
charge  so  far  as  it  did  not  conform 
to  several  written  requests  previ- 
ously handed  up  is  unavailing. 
Bequa  v.  CWy  of  Rochester.         12d 

Bee  Trial,  3. 
Practice,  5. 


EXCISE. 

1.  The  county  commissioners  of 
excise  under  the  excise  act  of 
1857,  are  superseded  by  the  town 
commissioners  authorized  by  the 
excise  act  of  1870,  and  are  by  that 
act  removed  from  office  and  de- 
prived not  only  of  the  power  to 
grant  licenses,  but  to  prosecute  for 
penalties  or  perform  any  other 
duty  as  commissioners.  Board  of 
JBhcciae  v.  Oarlinghouse.  2& 

2.  Actions  for  penalties  commenced 
by  the  count}'^  commissioners  before 
the  passage  of  the  act  of  1870  are 
not  thereby  abated,  but  may  be 
continued  by  the  town  commis- 
sioners, who  may  be  substituted  as 
their  successors  in  office  within 
their  respective  localities;  and, 
until  such  substitution,  the  action 
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will  proceed  in  the  name  of  the 
original  parties.  Id, 

See  Mandamus. 


EXECUTION. 
See  PRAoncB,  2,  18, 14, 16, 16,  17. 


EXECUTORS. 

See  Action,  6. 

Attorney  and  Client,  2, 8. 
Contract,  7. 
Evidence,  24,  25. 


EXPRESS  COMPANIES. 

1.  Carriers  by  vessels  and  railways, 
havinff  transported  the  goods  to 
their  dock  or  station  nearest  to  the 
residence  of  the  consignee,  and  no- 
tified him  of  their  readiness  to  de- 
liver, are  not  bound  to  make  per- 
sonal delivery,  but  this  exemption 
does  not  extend  to  express  compa- 
nies.   WUbeck  v.  Hollajid.  13 

2.  The  defendants,  a  joint  stock  as- 
sociation, carrying  on  business  as 
expressmen,  and  who  were  also 
freight  agents  of  the  Pacific  Mail 
Steamship  Company,  received  from 
the  plaintiff  merchandise  in  a  pack- 
age marked  "  C.  O.  D.,"  to  be  con- 
veyed from  New  York   to    San 
Francisco,  givmg  him  a  bill  of 
lading  signed  by  them  as  agents 
for  the  steamship  company.    At 
the  plaintiff's  request,  they  agreed 
to  deliver  the  goods  to  the  con- 
signee and  to  collect  the  amount 
due  thereon,  which  amount  they 
were  to  return   to    the  plaintiff. 
Subsequently,    while    the    goods 
were  in  the  defendant's  warehouse, 
and  after  the  consignee  had  been 
several  times  notified  to  call  and 
take  them  away,  which  he  had 
promised    to   do,  they  were  de- 
stroyed   by  the   explosion    of  a 
package  of  nitro-glycerin.    In  an 
action  brought  by  the  plaintiff  to 
recover  the  value  of  the  goods, — 

Hand  — Vol.  VI.         ill 


Held,  that  he  was  not  entitled  to 
recover,  and  that  the  liability  of 
the  defendant  was  that  of  ware- 
housemen only.     Weed  v.  Barney, 

344 

FEDERAL  CONSTITUTION. 

See  Municipal    Corporations,   4. 

FINDING  OF  FACT  AND  CON- 
CLUSIONS OF  LAW. 

1.  Where  a  fact  necessary  to  sustain 
the  conclusion  of  law  does  not 
appear  in  the  findings  of  fact,  and 
the  case  shows  that  upon  a  request 
to  find  as  to  such  fact,  there  was  a 
refusal  to  find  otherwise  than  as 
already  found,  this  court  will  not 
presume  or  infer  in  aid  of  the  judg- 
ment a  findmg  of  this  fact,  ife^er 
V.  Amidon.  169 

2.  In  an  action  ibr  fklse  and  fraudu- 
lent representations  as  to  the  sol- 
vency of  a  party,  the  referee  found 
that  the  representations  made  by 
the  defendant  were  false,  that  the 
plaintiffs  were  Induced  by  them  to 

five  credit  to  such  party,  and  that 
araages  ensued  therefrom  to  the 
plaintiff,  and  upon  the  request  of 
the  defendant's  counsel  to  find  that 
the  statements  were  made  without 
fraud,    and    without     mtent    to 
deceive,  he  refused  to  find  "  other- 
wise than  as  contained  in  his  find- 
ing of  fact."--Z&^c?,  that  upon  the 
facts  found,  the  plaintiff  was  not 
entitled  to  recover,  and  in  view  of 
the  refusal  to  find,  the  court  would 
not  presume  the  finding  by  the 
referee  of  the  necessary  fact  of 
intent  to  deceive  or  fVaud,  to  sus- 
tam  his  judgment  for  the  plaintiffs. 

Id. 


3.  The  rule  that,  where  there  ap- 
pears in  the  report  no  finding  by  a 
referee  upon  particular  material 
facts,,  the  court  will,  in  reviewing 
the  judgment  upon  appeal,  pre- 
sume, in  support  of  the  judgment, 
tliat  he  did  find  such  fact  in  favor 
of  the  party  recovering,  is  only 
applicable  where  from  the  case  it 
appears  that  such  additional  find- 
ing of  fact  would  have  been  war- 
ranted by  the  evidence.  Ober- 
lander  v.  ^pieee,  175 

• 

See  Practicb,  4,  29. 
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PORECLOBURR 

1.  The  right  of  parties  to  affree  upon 
the  terms  of  a  power  of  sale  of 
mortgaged  premises  riven  to  the 
mortgagee  is  clear,  and  courts  have 
never  assumed  to  control  this  right 
in  the  absence  of  fraud  or  some 
statutory  regulation  upon  the  sub- 
ject. Parties  may,  in  such  cases, 
contract  for  private  sale,  and  even 
without  notice.  (Allbn,  J.)  Elliott 
V.  Wood.  ^  71 

2.  Tlie  statutes  of  this  State  regulat- 
ing the  foreclosure  of  mor^ges 
by  advertisement  do  not  apply  to 
mortgages  upon  real  estate  situ- 
ated out  of  the  State.  Id. 

3.  The  purchaser  at  a  mortgage  fore- 
closure sale  is  not  entitled  to  the 
rent  of  the  premises  accruing  be- 
tween the  time  of  purchase  and 
the  time  of  delivery  of  the  deed  to 
him.     Cfieney  v.  Woodruff,  y      98 

4.  Where  the  plaintiflfs,  at  a  foreclo- 
sure sale  of  certain  premises  on  the 
10th  of  July,  bid  them  in,  paying 
ten  per  cent  down,  the  remainder 
to  be  paid  on  the  30th  of  Jul}', 
and,  on  that  day  paid  the  balance, 
and  received  a  deed  of  the  pre- 
mises.— Heldy  that  they  could  not 
maintain  an  action  for  the  use  and 
occupation  between  the  lOtli  and 
the  80th  of  July.  Id. 

.5.  In  an  action  for  the  foreclosure  of 
a  mortgage,  sale  of  the  premises 
and  satisfaction  of  the  debt  se- 
cured, all  persons  having  liens 
upon  the  equity  of  redemption  are 
necessary  parties.  Morris  v.  Wheel- 
er. 708 

6.  A  judgment  against  husband  and 
wife,  for  damages  and  costs,  enter- 
ed in  an  action  of  ejectment,  duly 
docketed,  is  alien  upon  the  real 
estate  of  the  wife.  If  she  is  owner 
of  the  equity  of  redemption  in 
mortgaged  premises,  the  judgment 
creditor  is  a  necessarv  party  in  an 
action  to  foreclose  tne  mortga^. 

7.  Although  costs  in  actions  of  fore- 
closure are  in  the  discretion  of  the 
court,  yet  if  it  appears  that  such 
discretion  has  been  exerciseil  un- 


der an  eTToneous  view  of  the  law 
affecting  the  rights  of  the  parties, 
it  is  the  duty  of  the  api)ellate  court 
to  correct  the  error.  Id. 


FRAUD. 

1.  Any  agreement  made  by  one  credi- 
tor for  some  advantage  to  himself 
over  other  creditor8,who  unite  with 
him  in  a  composition  of  their  debts, 
in  ignorance  of  such  agreement,  is 
fraudulent  and  void.  Bliss  v. 
Matteson.  22 

2.  The  directors  of  a  corporation  are 
trustees  of  its  stockholders,  and  in 
a  certain  sense,  of  its  creditors,  and 
any  agreement  to  influence  the 
action  of  such  directors  for  the 
benefit  of  others,  and  to  the  pre- 
judice of  the  company  is  void.   Id, 

8.  An  action  founded  upon  the  fraud 
and  deceit  of  the  defendant  in  ma- 
king false  representations,  cannot 
be  maintained,  in  the  absence  of 
proof,  that  he  believed,  or  had 
reason  to  believe  ut  the  time  when 
he  made  the  representations,  that 
they  were  false,  or  that  he  assum- 
ed to  have,  or  intended  to  convey 
the  impression  that  he  had  actual 
knowledge  of  their  truth,  though 
conscious  that  he  had  no  such 
knowledge.  Meyer  y.  Amidon.  lOU 

4.  To  maintain  an  action  for  fraud 
and  deceit  based  upon  false  repre- 
sentations, the  representations 
must  not  only  be  false  in  fact,  but 
the  party  making  them  must  be- 
lieve or  have  reason  to  believe 
them  to  be  false,  and  such  false 
representations  must  influence  the 
other  partv  to  contract.  (Per 
Gbover  J.)    Oberlaiidery.  Spiels. 

175 

5.  Where  the  plaintiffs  contracted 
to  sell  land  to  the  defendants,  and 
the  defendants  offered  in  pa^'ment 
certain  bonds,  which  bonds  the 
plaintiflSi  at  first  refhsed  to  receive, 
but  finally  consented  to  do  so,  np- 
on  the  assertion  of  the  defendants 
that  they  were  good,  as  good  as 
cash,  ana  the  rdteree  found  that 
the  bonds  were  worthless,  and  the 
representation  was  false  and  made 


INDEX. 


883 


to  induce  the  plaintiffs  to  accept 
the  bonds,  and  that  the  defendants 
could  not  have  known  such  rep- 
resentations to  be  true,  and  there- 
fore gave  judgment  for  the  plain- 
tiffs ;  in  an  action  brought  by  them 
for  fraud  and  deceit. — ffaid^  this 
conclusion  was  not  authorized  by 
the  finding;  and  held,  further,  that 
it  was  error  to  reject  evidence  of- 
fered b^  the  defendants  to  show 
that,  prior  to  the  transfer  of  the 
bonds,  they  had  made  inquiries  in 
respect  to  their  value,  and  that 
from  such  inquiries  they  believed 
them  to  be  good.  Id. 

6.  A  party  in  no  legal  sense  commits 
a  fraud  by  refusmg  to  perform  a 
contract  void  by  its  provisions. 
He  has  not,  in  that  sense,  made  a 
contract,  and  has  a  perfect  right, 
both  at  law  and  in  equity,  to  re- 
fuse performance.  Levy  v.  Brush. 

580 


8.  If,  in  such  case,  the  excavation 
has  been  bridged  by  a  volunteer, 
and  the  city  sulows  the  bridge  to 
remain  there  for  years,  it  makes  it 
its  own  and  must  keep  it  in  repair. 

Id. 

4.  Footmen  have  no  right  of  way, 
at  a  crossing  in  a  city  street,  sup- 
erior to  that  of  vehicles.  Each 
has  the  right  of  passage  in  com- 
mon, and  in  its  use  they  are  bound 
to  exercise  reasonable  care  for  their 
own  safety,  and  to  avoid  doing 
iiyury  to  others  who  may  be  in 
the  use  of  the  right  of  way  with 
them.    Barker  v.  8awtge.  191 

See  Assessment  and  Taxation,  6,  7. 
Railways,  13. 
Trial,  4. 


HUSBAJS1>  AND  WIFE. 


See  Action,  6,  6. 
Eyidbnce,  28. 


HIGHWAYS. 


X.  A  municipal  charter  provided 
that "  whenever  any  street  or  alley 
shall  have  been  opened  to,  or  used 
as  such,  by  the  public,  for  the  per- 
iod of  five  years,  the  same  shall 
thereby  become  a  street  or  alley 
for  all  purposes."  Ipso  facto,  by 
this  enactment,  an  alley  so  used, 
became  one  of  the  public  ways  of 
the  city.  No  formal  act  of  accept- 
ance, other  than  the  acceptance 
of  this  charter  containing  such 
section,  was  needed.  Begiui  v.  City 
of  Bochester.  129 

2.  An  excayation  was  made  in  a 
street,  by  the  authorities  of  the 
city  of  Rochester,  so  as  to  cause 
an  abrupt  descent  from  a  public 
alley  to  the  street,  and  render 
egress  from  the  alley  inconvenient, 
and  not  free  from  danger. — Held, 
that  the  city  was  bound  to  remedy 
this  evil.  The  power  conferred 
upon  them  to  superintend  the 
streets,  imposed  a  duty  to  exercise 
the  power  in  necessary  cases.    Id, 


1.  At  common  law,  the  liability  of 
the  husband  for  the  trespasses  of 
cattle,  damage  feasant,  belonging 
to  the  wife  at  the  time  of  marriage, 
and  straying  from  her  land,  did  not 
rest  upon  the  ground  of  his  respon- 
sibility for  her  torts.  (Andrews, 
J.)    Bom  y.  Smith,  230 

2.  Although  the  statutes  of  this  State 
in  regard  to  married  women  have 
not  affected  the  liability  of  the 
husband  for  the  torts  of  his  wife, 
based  as  that  is  upon  his  presumed 
dominion  and  control  over  her 
person  and  acts,  the  stiitute  of  1 800, 
declaring  that  any  married  woman 
"  may  sue  and  be  sued  in  all  mat- 
ters relating  to  her  separate  pro- 
perty, in  the  same  manner  as  if 
she  were  sole,"  authorizes  an  ac- 
tion against  her  alone  for  damages 
done  by  the  straying  of  her  cattle 
from  her  own  premises  upon  ad- 
joining lands,  notwithstanding  her 
husband  and  children  reside;  with 
her  upon  the  lands,  and  both  the 
land  and  cattle  are  used  for  the 
support  of  the  family.  Id. 

3.  The  former  husband  of  the  defend- 
ant, a  resident  of  Massachusetts, 
went  to  Illinois  expressly  to  pro- 
cure a  divorce  from  her,  com- 
menced an  acticm  ihcri-  in  the 
proper  court  for  that  purpose,  and 
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she  having  appeared  and  per- 
mitted, by  collusion  with  him,  a 
decree  of  divorce  to  be  granted 
against  her,  subsequently  married 
the  pbiintiff  here. — //<?W,  in  an  ac- 
tion here,  brought  to  annul  the  last 
marriage  on  the  ground  of  the 
defendants  former  marriage  being 
still  in  force,  that  a  complaint 
stating  the  above  facts  was  insuffi- 
cient, and  a  demurrer  thereto  must 
be  sustained.    Kinnier  v.  Kinnier. 

635 

4  The  lex  loci  which  is  to  govern 
married  persons,  and  by  which  the 
contract  is  to  be  annulled,  is  not 
the  law  of  the  place  where  the 
contract  was  made,  but  where  it 
exists  for  the  time,  where  the 
parties  have  their  domicil,  and 
where  they  are  amenable  for  any 
violation  of  their  duties  in  Uiat 
relation.  Id. 

5.  If  one  loaning  money  takes  a 
promissorv  note  therefor,  payable 
to  the  order  of  himself  and  wife, 
this  imports  a  gift  to  the  wife  in 
case  she  survives  him,  and  delivery 
of  the  note  to  her  by  the  husband 
is  not  necessary  to  perfect  the  gift. 
Simford  v.  Sanford,  723 

6.  During  the  husband's  life,  such 
note  remains  subject  to  his  control, 
and  the  wife  has  no  legal  interest 
therein  until  his  decease.  Id 

See  FoRECLOSURB,  6. 
Trust  and  Trustees. 


ILLEGAL  TAX. 


See  ASSBSBBCEMT  AKD  TAXATION. 


ENF ANTS'  REAL  ESTATR 


See  Contract,  12. 


INJUNCTION. 

1.  The  owner  of  a  peculiar  product 
of  nature  like  natural  mineral 
water,  who  has  applied  to  it  a 
conventional  name,  by  which  it 


has  become  generally  Imown^and 
under  which  it  has  been  exten- 
sively sold  by  him  as  a  useful  arti- 
cle, is  entitled  to  be  protected  in 
the  exclusive  use  of  such  name  ts 
his  trade  mark  in  the  sale  ci  the 
article.  Conffreu  Spring  Co.  t. 
High  Boek  SpHng  Oe>.  291 

2.  Where  the  spring  first  known  as 
and  named  "congress  sprinf" 
produces  natural  miDeral  water 
of  peculiar  medical  and  curative 
properties,  possessed  by  no  otbe* 
spring,  the  words  "congress 
water"  and  **  congress  spring 
water"  appropriately  indicate  the 
origin  and  ownership  of  the  water 
flowing  from  congress  spring,  and 
the  word  "  congress  "  used  in  con- 
nection with  the  bottling  and  sale 
of  such  water,  is  a  proper  and  le- 
gitimate business  trade  mark.    Id. 

3.  Where  the  plaintiffs  are  the  pur- 
chasers of  the  spring  and  all  inte- 
rest of  the  original  proprietors, 
who  invented  and  used  such  trade 
mark,  they  are  entitled  to  relief  by 
injunction  against  sellers  of  mine- 
ral water  attempting  to  appro- 
priate the  word  **c<)ngress"  as 
descriptive  of  the  water  sold  by 
them.  Id. 

4.  However  hastily  or  improvident- 
ly  an  injunction  may  be  granted, 
it  is  not  void;  it  is  valid  until  it 
shall  be  annulled  by  the  court 
granting  it,  or  reversed  on  appeal, 
and  until  such  time  it  is  entitled 
to  obedience.  If  it  is  disolwy- 
ed,  the  party  can  be  punished 
for  contempt.  The  Erie  JBailirnjf 
Company  v.  BaiMey.  637 

6.  A  court  of  equity  has  power,  by 
injunction,  to  restrain  proceedings 
in  another  equitable  action  in  the 
same  court,  and  the  Supreme 
Court,  in  one  judicial  district  in 
this  State,  has  jurisdiction  in  an 
action  brought  for  that  purpose, 
to  restrain,  by  injunction,  pro- 
ceedings in  another  action  pend- 
ing in  that  court,  in  another  dis- 
trict. This  jurisdiction  should  not 
be  exercised  except  in  extreme 
casea  Id. 

6.  An  equitable  action  was  com- 
menced in  the  Supreme  Court; 
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while  it  was  pending  an  injunction 
order  was  granted  by  that  court  in 
another  district,  in  an  action 
brought  for  that  purpose,  restrain- 
ing proceedings  in  the  first  action, 
— ifeld,  that  it  was  not  void,  but 
must  be  obeyed  until  set  aside. 

Id. 

7.  Mines,  quarries  and  timber  are 
protected  by  injunction,  upon  the 
ground  that  injuries  to  and  depre- 
dations upon  them  are,  or  may 
cause,  irreparable  damage,  and 
with  a  view  to  prevent  multiplicity 
of  suits;  nor  is  it  necessary  that 
the  plaintiff  *s  right  should  be  first 
established  in  an  action  at  law. 
Ths  West  Point  Iran  Company  v. 
Bej/mert  703 


IN8URAJTCE,  FIRE. 

1.  In  an  action  upon  a  policy  of  in- 
surance, where  the  survey  referred 
to  in  the  policy,  in  the  usual  man- 
ner as  a  part  thereof,  is  proved  to 
be  false  and  inaccurate,  the  in- 
sured cannot  recover,  although  he 
did  not  undci'stand  the  survey  in 
question  to  be  the  one  mentioned 
in  the  policy.  Leroy  v.  T/ie  Mar- 
ket Fire  Insurance  Company.       80 

2.  Accordingly,  a  charge  that,  in  such 
a  case,  uiiless  the  parties  intended 
the  same  survey  as,  and  understood 
it  to  be,  the  one  in  fact  named  in 
the  policy,  the  minds  of  the  par- 
ties never  met  as  to  the  conditions 
and  warranties  contained  in  such 
survey,  but  did  meet  as  to  the 
contract  of  insurance,  and  the 
plaintiff  could  recover  thereon 
without  re^rd  to  any  conditions 
contained  m  the  survey, — Held, 
error.  Id. 

3.  It  is  not  essential  to  the  validity 
of  a  contract  of  insurance,  that 
the  person  to  be  insured  thereby 
should  be  named  in  the  policy. 
If  the  name  of  the  person  for 
whose  benefit  the  insurance  is 
obtained,  does  not  appear  upon  the 
face  of  the  policy,  or  if  the  desig- 
nation used  is  applicable  to  several 
persons,  or  if  the  description  of 
the  assured  is  imperfect  or  ambi^- 
ous,  so  that  it  cannot  be  uncler- 
stood  without  explanation,  extrin- 


sic evidence  may  be  resorted  to, 
to  ascertain  the  meaning  of  the 
contract.  And  when  thus  ascer- 
tained, it  will  be  held  to  apply  to 
the  interests  intended  to  be  cov- 
ered by  it ;  and  they  will  be  deemed 
to  be  comprehended  within  it,  who 
were  in  the  minds  of  the  parties 
when  the  contract  was  made. 
Clinton  v.  The  Hope  Insuranee 
Company.  454 

4.  In  1863  a  policy  of  insurance  on 
real  and  personal  property  was 
issued  by  the  defendant,  upon  the 
written  appliciition  of  the  owner 
to  another  company  and  survey 
annexed  thereto.  In  1865,  R,  the 
insured,  having  died,  his  executrix 
applied,  by  letter,  to  the  agent  of 
the  defendant,  with  whom  the 
written  application  above  men- 
tioned and  survey  were  filed,  for  a 
new  insurance  upon  the  same  pro- 
perty ;  and  a  policy  was  issued  by 
the  defendant,  insuring  the  estate 
of  R  a  certain  amount  upon  the 
factory  building  and  a  certain 
other  amount  upon  tlie  movable 
machinery  therein,  "  as  per  survey 
on  file  at  the  oflSice  of  T.,  the  agent." 
This  policy  contained  (Jauscs 
avoiding  the  policy  upon  any  as- 
signment of  property  without  the 
assent  of  the  defendant,  and  niak- 
ing  the  statements  in  any  survey 
referred  to  in  the  policy,  warran- 
ties by  the  insured.  Also,  a  clause 
that  the  policy  was  made  with  ref- 
erence to  **  a  survey  on  file  in  this 
ofl3ce." — Held,  in  an  actim  hpon 
the  policy,  that  an  application 
and  survey  must  have  been  on  file 
in  the  oflice  of  the  company  to  be 
effectual  as  forming  a  part  of  the 
second  contract  of  insurance.  The 
survey  on  file  in  the  office  of  the 
agent,  could  only  be  used  as  a 
convenient  method  of  identifying 
the  articles  of  machinery  covered 
by  the  policy.  It  did  not  make 
the  other  statements,  found  in  it, 
a  part  of  the  new  contract  of  in- 
surance. Id. 

5.  The  party  to  a  contract  who  seeks 
to  destroy  its  obligations  by  reason 
of  an  alleged  breach  of  a  condition 
precedent  by  the  other  party,  can- 
not establish  the  existence  of  such 
a  condition  by  inference  or  con- 
jecture.   The  terms  of  the  contract 
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must  beclear  and  explicit  in  his 
favor.  Id. 

6.  The  mother  and  the  guardian  of 
certain  infants  made  a  contract  to 
sell  real  estate  and  personal  pro- 
perty belonging  to  them,  as  soon 
as  the  guardian  could  obtain  the 
requisite  authority  from  llie  court 
This  property  had  been  insured  for 
the  benefit  of  the  "  estate."  The 
vendee  entered  into  possession  as 
tenant,  paying  rent  Much  of  the 
property  was  destroyed  by  fire  be- 
fore the  contract  was  consum- 
mated. None  of  the  papers  or 
orders  w^ere  filed  until  after  the 
fire.  After  that  event  a  new  con- 
tract was  entered  into  between 
the  same  parties,  the  vendee  pur- 
chasing the  real  estate  and  the 
claims  for  insurance,  and  taking 
a  deed, — Held^  that  the  vendee,  by 
the  first  contract,  acquired  no  title 
to  the  property,  and  by  his  second 
contract,  the  claims  to  recover  the 
amount  insured  were  not  extin- 
guished.— Held^  fiirther,  that  the 
destruction  of  the  property,  which 
fixed  the  liability  of  the  insurers, 
at  the  same  time  discharged  the 
vendee  from  his  obligation  to  pur- 
chase ;  and,  therefore,  that  the  in- 
surers could  not  be  subrogated  to 
that  obligation  to  the  extent  of 
their  liabuity  for  the  insurance. 

Id, 

7.  A  policy  of  fire  insurance  taken 
out  by  commission  merchants  upon 
goo(is  "  sold  but  not  removed,^' — 
Held,  to  cover  all  goods  which, 
having  once  belonged  to  the  insu- 
rers, or  having  once  been  held  by 
them  on  commission,  had  been 
fully  sold  and  technically  delivered, 
the  title  and  the  right  of  posses- 
sion changed,  but  the  articles  not 
yet  actually  removed  from  the 
place  of  storage.  Waring  v.  The 
Indemnity  Fire  Insurance  Oom- 
pany.  606 

8.  The  law  does  not  forbid  that  a 
policy  should  be  so  framed  as  that 
the  insurance  shall  be  inseparably 
atUiched  to  the  property  intended 
to  be  covered,  so  that  successive 
owners,  during  the  continuance  of 
the  risk,  shall  become,  in  turn,  the 
parties  really  insured.  Id, 


9.  Agents,  commission  merchants, 
or  others,  having  the  custody  of 
and  being  responsible  for  property, 
may  insure  in  their  own  names, 
and  recover  of  the  insurer  not 
only  a  sum  equal  to  their  own  in- 
terest in  the  property,  by  reason 
of  any  lien  for  advances  or  charges, 
but  the  full  amount  named  in  the 
policy,  up  to  the  value  of  the  pro- 
perty. Id. 

10.  A  person  may  insure  in  his  own 
name  the  property  of  another  for 
the  benefit  of  the  owner,  without 
his  previous  authority ;  and  such 
insurance  will  enure  to  the  party 
mtended  to  be  protected,  if  adopt- 
ed by  him,  even  after  loss  has  oc- 
curred. It  must  be  shown  that 
insurance  of  the  owner  was  the  in- 
tention of  the  person  effecting  the 
insurance,  when  the  contract  was 
made,  but  such  intention  need  not 
have  fastened,  at  the  time  of  enter- 
ing into  the  contract,  upon  the 
very  person  who,  when  the  con- 
tract matures,  seeks  to  take  tho 
benefit  of  it    Foloer,  J.  Id, 

11.  Accordingly,  where  A,  the  owner 
of  property,  effected  an  insurance 
upon  it,  the  policy  containing  this 
clause,  **  sold,  but  not  delivered," 
and  subsequently  sold  it  to  B, 
holding  it  for  him  without  charge, 
and  it  was  burned, — Held,  that  Uie 
risk  followed  the  property,  and 
that  an  action  was  maintainable 
by  A  for  the  value  of  the  policy,  in 
trust  for  B.  Id, 

See  CONBIDBBATION,  2. 


INSURANCE,  LIFE. 

1.  A  policy  of  insurance  contained 
the  following  clause :  "  Incase  the 
Insured  shall  die  by  the  hands  of 
Justice,  or  in  the  known  violation 
of  any  law  of  the  State  he  was  per- 
mitted to  visit,  the  policy  should 
be  void,  ntill  and  of  no  effect" 
In  an  action  on  the  policy, — ffdd^ 
in  order  to  justify  the  court  in  tak- 
ing from  the  jury  the  question, 
whether  the  deceased  came  to  his 
death  in  a  manner  covered  by  this 
chmse,  that  whatever  bo  liie  nature 
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of  the  violation  of  law  claimed  as 
avoiding  the  policy,  the  death 
must  have  been  actually,  proxi- 
mately and  not  remotely  caused 
by  such  violations  of  law,  to  ex- 
empt the  company  from  liabiUty. 
Bradley  v.  Mutual  Benefit  Life  in,- 
surance  Company.  AStni 

2.  Accordingly,  where  the  insured 
attempted  to  seize  B's  property, 
which  the  former  claimed,  and  B, 
abandoning  the  contest  for  the 
property,  started  for  his  home,  but 
almost  unmediately  tumuig,  shot 
the  insured,  killing  him, — Held 
(Grovbr  and  Pbckhaic,  JJ.,  dis- 
senting), that  it  was  error  in  the 
court  to  refuse  to  allow  the  jury  to 
pass  upon  the  question,  whether 
the  death  of  A  was  caused  by  a 
known  violation  of  law  on  his  part, 
and  whether  the  act  of  B,  which 
produced  the  death,  was  a  natural, 
reasonable  or  legitimate  conse- 
quence of  the  act  of  A.  Id, 


INTEREST 


/Si00  Attobney  A17D  Client. 


JUDGMENT. 

The  execution  of  an  acknowledg- 
ment of  satisfoction  of  a  judgment, 
and  acknowledging  such  execution 
as  required  by  statute,  is  an  act  of 
equal  deliberation  and  solemnity 
as  the  execution  of  an  instrument 
under  seal  It  is  equally  effective 
as  an  evidence  of  payment  of  the 
judgment,  as  an  instrument  exe- 
cuted under  seal,  and  will  dis- 
charge the  judgment,  although 
the  consideration  therefore  is  less 
than  the  amount  due  on  the  judg- 
ment   Been  v.  Hendrieksan,    66^5 

See  FOBECLOBUBB,  6. 

Practice,  88. 


JUDICIARY. 

1.  The  time  of  the  adoption  of  arti- 
cle 6  of  the  Constitution,  intended 
by  ^e  references  thereto  in  that 
article,  is  January  Ist,  1870.  The 
JPeople  V.  Oardner.  812 


2.  A  county  judge,  chosen  at  the 
general  election  in  November, 
1869,  and  having  taken  the  oath 
of  office,  was  "  in  office  at  the 
adoption  of  this  article,"  and  en- 
titled to  hold  his  office  for  the  full 
term  of  four  years  thereafter.   Id. 

8.  The  limitation  as  to  age,  express- 
ed in  section  18  of  that  article,  ap- 
plies to  county  judges,  but  not  to 
those  in  office  January  Ist,  1870, 
the  express  language  of  section 
15,  that  such  juages  "  shall  hold 
their  office  until  the  expiration  of 
their  respective  terms,"  being  con- 
trolling. Id. 


JURISDICTION. 

1.  Supreme  military  contn)l  in  a  city 
is  not  incompatible  with  the  exist- 
ence and  authority  of  courts  of 
civil  jurisdiction  and  procedure 
there.    Pepin  v.  Laehenmeyer.    27 

2.  The  acts  of  a  de  facto  judge  can- 
not be  attacked  collaterally,  bv 
showing  that  he  has  taken  no  oath 
of  office,  or  that  he  has  taken  an 
oath  to  support  a  power  in  insur- 
rectionary hostility  to  the  federal 
government.  Id. 

8.  The  secession  of  the  State  of 
Louisiana,  attempted  or  tempo- 
rarily effected,  did  not  affect  the 
jurisdiction  oi:  the  civil  courts  of 
the  State  between  citizens  of  that 
State.  Id. 

4.  As  a  general  rule,  personal  pro- 
perty has  no  locality,  but  follows, 
as  to  its  disposition  and  transfer, 
the  law  of  the  domicil  of  the  own- 
er. A  voluntary  C(mveyance. 
therefore,  valid  under  the  laws  of 
the  State  where  the  owner  resides, 
will  operate  to  transfer  it  wher- 
ever situated.  But  a  statutory 
transfer,  in  proceedings  under 
State  bankrupt  and  insolvent  acts, 
in  inmtum,  can  affect  onl^  such 
property  as  is  actually  situated 
within  the  territory  of  such  State, 
and  has,  proprio  vigore^  no  force 
beyond  its  limits.    Kelly  v.  Crape 

80 

5.  In  this  State,  a  title  acquired  un- 
der foreign  bankrupt  or  insolvent 
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proceedings  will  not  prevail  over 
the  lien  of  creditors  attaching  un- 
der our  own  laws  property  found 
here.  Id. 

6.  The  national  territory  and  its 
laws  are  extended,  by  a  legal  fic- 
tion, to  its  vessels  on  the  high  seas, 
but  no  such  principle  is  applicable 
to  the  laws  or  territory  of  a  State. 

Id, 

7.  No  rule  of  comity  requires  our 
couits  to  subordinate  the  claims  of 
our  own  citizens,  under  process 
provided  by  our  own  laws,  to  the 
title  derived  from  statutory  ti-ans- 
f  ers  in  other  States.  Id, 

8.  Accordingly,  where,  in  a  suit 
commenced  in  this  State,  ai^ainst 
foreign  debtors,  citizens  of  Massa- 
chusetts, a  warrant  of  attachment 
had  been  issued,  and,  upon  the 
arrival  of  a  seagoing  vessel  at  the 
port  of  New  York,  such  debtors' 
interest  in  the  ship  was  seized  by 
the  plaintiff,  as  sheriff,  under  such 
attachment,  and  the  defendants 
claimed  as  assiij^nees  of  such  debt- 
ors, appointCvl  under  the  insolven- 
cy laws  of  Massachusetts  prior  to 
the  issuing  of  the  warrant, — Held, 
that  the  hen  acquired  by  the  levy 
must  prevail  over  the  title  of  such 
assignees;  and  this,  although,  at 
the  time  of  the  assignment  the 
vessel  was  not  within  our  terri- 
tory, but  in  the  Pacific  ocean.  Id. 

9.  The  Supreme  Court  has  no  juris- 
diction to  review,  on  appeal  there- 
from, an  order  granting'  a  new 
trial,  made  by  the  City  Court  of 
Brooklyn,  in  an  action  brought 
therein.    Bakery.  Bemingion.    <i28 

10.  By  the  true  construction  of  the 
act  of  1850  (Laws  of  1850,  chap. 
102),  an  appeal  to  the  Supreme 
Court  at  General  Term,  from  that 
court,  can  be  taken  only  from  a 
final  judgment,  upon  which  appeal 
an  intermediate  order  necessarily 
affecting  the  judgment  can  be  re- 
viewed. Id. 

11.  The  jurisdiction  was  not  enlarged 
by  the  subsequent  amendment  of 
section  344  of  the  Code  made  in 
1800,  authorizing  appeals  from  or- 


ders made  by  a  Cotmty  Court  oi 
county  Judge.  Id. 

12.  Accordingly, — Held,  that  a  re- 
versal by  the  Qeneral  Term  of  the 
Supreme  Court  of  an  order  of  the 
City  Court  of  Brooklyn,  granting  a 
new  trial  on  the  ground  of  newly 
discovered  evidence,  must,  on  ap- 
peal to  this  court,  be  reversed  for 
want  of  jurisdiction.  Id, 

13.  The  City  Court  of  Brooklyn,  as  a 
court  of  civil  jurisdiction,  is  a 
court  of  record,  with  jurisdiction 
unlimited  in  amount,  and  pos- 
sesses all  the  powers  and  authori- 
ty in  relation  to  actions  therein, 
possessed  by  the  Supreme  Court 
as  to  actions  there  brought.       Id. 

14.  As  rerards  the  validity  in  this 
State  of  the  decree  of  a  court  of 
competent  jurisdiction  in  a  sister 
State,  the  status  of  the  parties 
within  that  State,  and  the  ques- 
tion whether  they  or  any  of  tiiem 
were  residents  of  that  State,  so  as 
to  give  them  a  standing  in  court 
there,  for  the  purposes  of  such  de- 
cree, are  to  be  determmed  by  that 
court,  and  their  determination 
thereupon  cannot  be  questioned 
collaterally  in  our  own.  Kinrtier 
V.  Kinnier.  535 

15.  Every  judgment  may  be  ^im- 
peached for  fraud  or  want  of 
jurisdiction,  and  this  rule  applies 
as  well  to  judgments  of  other 
States  as  to  those  rendered  in  our 
own.  But  there  must  be  facts 
which  show  it  to  be  against  con- 
science to  execute  the  judgment, 
and  which  the  injured  party  could 
not  make  available  in  a  court  of 
law,  or  which  he  was  prevented 
from  prosecuting  by  fraud  or  acci- 
dent, unmixed  with  any  tiaud  or 
negligence  in  himself  or  his  agents. 

Id. 

16.  A  court  of  equity  has  power,  by 
injunction,  to  restrain  proceedings 
in  another  equitable  action  in  the 
same  court,  and  the  Supreme 
Court,  in  one  judicial  district  in 
this  State,  has  jurisdiction  in  an 
action  brought  for  that  purpose, 
to  restrain,  by  iqjunction,  proceed- 
ings in  anotner  action  pending  in 
ttiat   court,   in   another   distnct. 
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This  jurisdiction  should  not  be 
exercised  except  in  extreme  cases. 
The  Erie  Railway  Company  v. 
Bamsey.  687 

See  Conflict  op  Laws. 
Pbactice,  7,  8. 


JURY  TRIAL. 


See  Practice,  34. 


LACHES. 


See  Bills  of  Exchange,  1. 


LANDLORD  AND  TENANT. 

1.  The  provision  of  the  act  of  1813 
(with  reference  to  New  York  city, 
chap.  86,  section  181),  is  clearly 
intended  as  a  protection  to  the 
tenant  against  his  agreement  to 
pay  rent,  after  the  demised  prem- 
ises, or  a  portion  of  them,  have 
been  condemned  for  a  public  pur- 
pose and  as  an  indemnity  to  him 
for  tlie  consequent  loss  or  diminu- 
tion of  value  of  his  term.  But  it 
does  not  incapacitate  him  from 
making,  with  his  landlord,  a  con- 
tract waving  such  protection,  if  he 
finds  it  to  ]3s  advantage  so  to  do. 
Phyfe  V.  Eimer.  102 

2.  Where  the  defendants  took  a  lease 
from  the  plaintiff  of  certain  stores 
in  the  city  of  New  York,  contract- 
ing with  special  reference  to  the 
then  anticipated  taking  of  a  part 
of  the  demised  premises  for  a  city 
improvement  before  the  expiration 
of  the  lease,  and  covenanted  that, 
in  such  event,  they  would  pay  rent 
up  to  the  time  oi  the  removal  of 
such  part  of  the  buildings  as  should 
be  taken,  and  from  that  time,  the 
whole  lease  should  be  terminated ; 
and  alter  the  confirmation  of  the 
commissioner's  report,  they  occu- 
pied the  premises  for  nearly  a  year, 
paying  rent,  and  in  November, 
1868,  obtained  an  agreement  from 
the  plaintiff,  indemnifving  them 
against  all  claims  of  tne  city  for 
rent,  and  they  left  the  premises 
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January  1st,  1869,  the  premisen 
not  bemg  actually  taken  by  the 
city  till  April  17th,  1869.— JQfeW, 
that  the  plaintiff  could  recover  for 
the  quarter's  rent  accruing  Febru- 
aiy  1st,  1869.  Id, 

3.  Where  a  building  has  been  injur- 
ed by  fire,  the  landlord  cannot  be 
compelled  to  rebuild  or  repair  it 
for  the  benefit  of  his  tenant,  unless 
he  has  expressly  covenanted  to  do 
so ;  and  this  rule  applies  as  well  to 
a  tenant  who  has  h'  'ed  a  portion 
of  the  building  which  is  not  direct- 
ly injured  by  the  fire,  as  to  the 
lessee  of  the  whole  building  or  of 
the  part  destroyed.  Douph  v. 
Qenin.^'  119 

4.  Accordingly,  where  the  roof  and 
upper  story  of  a  building  were 
partly  destroyed  by  fire,  and  dam- 
age resulted  to  a  tenant  occupy- 
ing the  basement,  by  reason  of  the 
delay  in  repairing  the  roof — Held 
error  to  charge  the  jury  that  it 
was  the  duty  of  the  landlord  to 
proceed  with  due  diligence  after 
the  fire  and  put  on  the  roof,  and 
protect  the  tenant's  property  fi'om 
the  weather,  and  that  he  was  liable 
for  any  delay  in  so  doing.         Id. 

5.  No  such  duty  arises  either  f^om 
an  implied  covenant,  or  from  the 
principle  that  the  landlord,  as  the 
owner  of  the  upper  portion  of  the 
buildinff,  must  so  use  it  as  not  to 
injure  the  basement  rented  to  the 
plaintiff.  Id, 

6.  If  a  tenant,  having  the  right  to 
remove  fixtures  erected  by  him 
on  the  demised  premises,  accepts 
a  new  lease  of  such  premises,  m- 
eluding  the  building,  without 
reservation  or  mention  of  any 
claim  to  the  buildings,  and  enters 
upon  a  new  term  thereunder,  the 
right  of  removal  is  lost,  notwith- 
standing his  actual  possession  has 
been  continuous.  Loughran  v. 
Boss,    y  792 

7.  The  subsequent  removal  of  such 
erection  by  the  tenant,  before  ex- 
piration of  the  second  term,  being 
without  legal  right,  is  not  a  breach 
of  covenants  of  seizin  and  for  quiet 
enjoyment  in  a  deed  by  the  land- 
lord to  a  third  person.  Id, 
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See  FORECLOBUBB.  8. 

Measure  of  Damages,  4 
Principal  and  Surety  1,  2. 


LEVY. 


See  Attachhent,2,  8,  4 


^  (<  (  'hv/'":^ 


LIEN. 

1.  The  plaintiff  holding  a  contract 
for  the  sale  of  certain  lands,  part 
of  the  purchase-price  of  which 
had  been  paid  by  him,  transferred 
the  contract  to  the  defendant  as 
security  for  any  advances  the  lat- 
ter might  make  to  pay  the  balance 
due  thereon;  and  the  defendant 
having  paid  up  the  contract  and 
taken  a  deed  to  himself,  with  the 
assent  of  the  plaintiff  contracted 
to  sell  a  portion  of  the  lands  to  G., 
receiving  part  payment  At  the 
same  time,  he  agreed  with  G.  to 
advance  him  money  to  cut  logs  on 
the  lot,  the  defendant  to  be  repaid 
by  taking  the  logs  at  agreed  prices. 
— Held^  m  an  action  to  redeem, 
brought  by  the  plaintiff,  that  the 
defendant  was  not  entitled,  upon 
such  redemption,  to  charge  the 
plaintiff  with  any  moneys  ad- 
vanced to  G.  under  the  lumbering 
contract,  but  must  convey  to  tlie 
plaintiff,  and  assign  the  contract 
with  G.  and  the  logs  on  the  land 
to  him,  upon  being  paid  his  ad- 
vances to  buy  the  land,  less  the 
amount  received  from  G.  KeUy  v. 
Falconer,  42 

2.  A  judgment  lien  is  not  an  encum- 
brance within  the  meaning  of  sec- 
tion 1H2  of  the  Code.  A  judgment 
is  not  a  specific  lien  upon  any 
specific  real  estate  of  the  judgment 
debtor,  but  a  general  lien  upon  all 
his  real  estate;  subject  to  all  prior 
liens,  either  legal  or  equitable,  irre- 
spective of  any  knowledge  of  the 
judgment  creditor  as  to  the  exist- 
ence of  such  liens.  Bodgers  v. 
Bonner.  379 

8.  The  certificate  of  stock  in  a 
national  bank  contained  a  provi- 
sion that  the  stock  was  not  trans- 
ferable until  all  the  liabilities  of 


the  stockholder  to  the  bank  were 
paid. — Held, — that  such  an  agree- 
ment gave  the  bank  no  lien  upon 
the  stock  for  subsequent  indebted- 
ness of  the  stockholder,  and  was 
void  as  prohibited  by  the  act  of 
congress  (act  of  1864,  13  U.  a 
Statutes,  99).  The  bank  could 
only  acquire  an  interest  in  its  stock 
by  a  purchase,  to  prevent  a  loss 
upon  a  debt  previously  contracted 
in  good  faith. — Heid^  also,  that  a 
debt  due  from  the  stoclcholder, 
arising  from  collections  made  bv 
him  U)T  the  bank,  was  a  '*  loan 
within  the  meaning  of  the  act 
GonkUn  v.  Tlie  Swond  National 
Bank  of  Oateego.  655 

4.  A  judgment  against  husband  and 
wife,  for  damages  and  costs,  enter- 
ed in  an  action  of  ejectment,  duly 
docketed,  is  a  lien  upon  the  real 
estate  of  the  wife.  If  she  is  owner 
of  the  equity  of  redemption  in 
mortgaged  premises,  the  judgment 
creditor  is  a  necessarv  party  in  an 
action  to  foreclose  tiie  mortgage. 
Morris  Y,  Wheeler.  708 

See  Attachment,  1, 2, 3. 
Mechanics'  Lien. 


LIMITATION  OP  ACTIONa 

See  Action,  1,  8. 

Attorney  and  Cijbnt,  1. 


LIBEL  AND  SLANDER. 

1.  If  the  application  or  meaning  of 
the  words  in  an  alleged  libel  is 
ambiguous,  or  the  sense  in  which 
they  were  used  is  uncertain,  and 
the^  are  capable  of  a  construction 
which  would  make  them  action- 
able, although,  at  the  same  time, 
an  innocent  sense  can  be  attributed 
to  them,  it  is  for  the  jury  to  de- 
termine, upon  all  the  circum- 
stances, whether  they  were  applied 
to  the  plaintiff,  and  in  what  sense 
they  were  used.  Sanderson  v. 
CaldfioeU.  898 

2.  In  an  action  for  libel,  it  is  un- 
necessaiy  for  the  plaintiff  to  prove 
afi^jrmatively   that    he    sustained 
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damage  in  consequence  of  the 
libelous  publication.  The  law  not 
only  imputes  malice  to  the  defend- 
ant, but  presumes  that  damages 
have  been  sustained  by  the  plam- 
tiff  in  consequence  of  the  unlaw- 
ful act  of  the  defendant.  Id. 

8.  In  libel  or  slander,  the  plaintiff 
cannot,  by  innuendoes,  extend  the 
meaning  of  the  words  beyond 
what  is  Justified  by  the  words 
themselves,  and  the  extrinsic  facts 
With  which  they  are  connected. 

Id, 

4  In  slander,  where  the  words  used 
have  such  a  relation  to  the  profes- 
sion or  occupation  of  the  plaintiff 
that  they  directly  tend  to  ii^ure 
him  in  respect  to  it,  or  to  Impair 
confidence  in  his  character  or 
ability,  when,  from  the  nature  of 
his  business,  great  confidence  must 
necessarily  be  reposed,  the^  are 
actionable,  although  not  applied  by 
the  speaker  to  the  profession  or 
occupation  of  the  plaintiff.  When, 
however,  they  convey  only  a  gene- 
ral imputation  upon  his  character, 
equally  injurious  to  any  one  of 
whom  they  might  be  spoken,  they 
are  not  aotionable  unless  such 
application  is  mada  Jd 

5.  But,  in  an  action  for  libel,  the  fact 
that  the  words  used  had  reference 
to  the  profession  or  business  of  the 
plaintiff  is  not  the  substantive 
ground  of  the  action ;  the  action- 
able quality  of  the  words  used  does 
not,  in  any  case,  depend  upon  that 
consideration.  Id. 


MANDAMUS. 

\,  A  county  board  of  commissioners 
of  excise  had  power  to  employ  an 
attorney  to  conduct  the  prosecu- 
tions for  penalties,  which  they  wore 
authorized  to  institute,  and  as  it 
acts  as  the  agent  of  the  county  in 
BO  doing,  the  claims  for  such  ser- 
vices are  a  county  charge.  The 
People  v.  8uperviaor$  of  iklaware 
County,  196 

2.  An  account  for  such  legal  services 
must  be  presented  to  the  board  of 
supervisors  of   the   county,  and 


must  be  audited  and  allowed  by 
them ;  but  the  amount  to  be  al- 
lowed, in  the  absence  of  express 
contract  or  statute,  is  somewhat 
in  their  discretion.  But  where 
the  same  are  legally  chargeable  to 
the  county,  it  is  the  duty  of  the 
board  in  good  faith  to  aumt  them, 
and  on  their  refusal  to  act,  a  man- 
damus is  the  proper  remedy  to 
compel  them.  Id. 


MEASURE  OF  DAMAGES. 

• 

1.  The  defendant  purchased  from 
the  plaintiff  an  engine,  boilers  and 
other  machinery.  The  engine  and 
boilers  were  agreed  by  the  plain- 
tiff to  be  of  the  best  material  and 
workmanship,  and  in  perfect  run- 
ning order.  No  time  was  speci- 
fied for  their  delivery,  but  they 
were  to  be  approved  by  the  de- 
fendant's engineer.  The  boilers, 
after  delivery,  were  found  defec- 
tive ;  one  of  them  collapsed  at  the 
first  trial,  and  was  rendered  use- 
less. The  defects  in  the  boilers 
were  subse(}uently  supplied  by  the 
plaintiff,  with  the  consent  oi  the 
defendant,  and  were  then  accept- 
ed by  the  defendant  and  approved 
by  his  en^neer. — HM^  that  the 
original  failure  of  the  boilers  was 
not,  after  their  final  acceptance, 
an^  defence  in  an  action  for  the 
price.  Such  acceptance,  however, 
was  no  waiver  of  a  right  of  ac- 
tion for  the  damages  occasioned 
by  the  explosion  and  loss  of  use 
of  machineiy,  and  those  damages 
mi^ht  have  oeen  recouped  in  an 
action  for  the  price  by  proper 
averments  in  the  answer.  Gcun- 
dy  v.  L&  Fevre.  502 

2.  Such  damages,  however,  were 
not  the  difference  between  what 
might  have  been  earned  by  the  de- 
fendant by  the  use  of  the  machi- 
nery in  their  &ctory  during  the 
time  lost,  with  the  engine  and 
boilers  in  operation,  and  what 
might  have  been  so  earned  with- 
out them,  but  were  limited  to  the 
ordinary  rent,  or  hire  during  that 
time,  which  could  have  been  ob- 
tained for  the  use  of  the  machi- 
nery whose  operation  was  sus- 
pended for  want  of  the  steam  en- 
gine. Id. 
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8.  Such  damages  only  may  be  re- 
covered as  may  be  fairly  supposed 
to  have  entered  into  the  contem- 
plation of  the  parties;  such  as 
might  naturally  be  expected  to 
flow  from  a  violation  of  the  con- 
tract ;  and  such  as  are  certain  both 
in  their  nature  and  in  respect  to 
the  cause  from  which  they  pro- 
ceed. Id. 

4.  The  plaintiflf  leased,  to  the  de- 
fendant, certain  premises,  naming 
no  term  and  reserving  no  rent.  In 
the  same  instrument,  the  defend- 
ant covenanted  to  sink  an  oil  well 
on  the  premises,  of  a  certain 
depth  and  by  a  fixed  day.  There 
was  a  provision  for  re-entry  on 
breach  of  the  covenant.  The  de- 
fendant having  failed  to  sink  the 
well, — Heldj  that  nominal  dama- 
ges only  were  recoverable  by  the 
plaintiff  in  an  action  for  this 
breach,  and  not  the  cost  of  sink- 
ing such  well  on  the  land.  Cham- 
berlain V.  Parker.  569 

5.  The  rule  of  damages,  recovera- 
ble for  the  non-delivery  of,  or  mis- 
take in  delivering  telegraphic 
messages,  is  the  natural  and  neces- 
sary consequence  of  the  breach 
of  contract  as  contemplated  by 
the  parties,  interpreting  the  con- 
tract in  the  light  of  the  circum- 
stances under  whicli,  and  the 
knowledge  by  the  parties  of  the 
purposes  for  which,  it  was  made ; 
and  when  a  special  purpose  is  in- 
tended by  one  party,  but  is  not 
known  to  the  other  and  is  not  in- 
dicated by  the  message  Itself,  such 
special  purpose  will  not  be  taken 
into  account  in  the  assessment  of 
damages  for  the  breach  of  con- 
tract to  send  The  damages  in 
such  a  case  will  be  limited  to  those 
resulting  from  the  ordinary  and 
obvious  purpose  of  the  contract. 
Jialdtoin  v.  Ths  United  States  Tel- 
egraph Company.  744 


MECHANICS*  LIEN. 

1.  A  mechanic's  lien  can  only  cover 
labor  performed  and  materials  ftir- 
ni9he(f  by  the  party  claiming  it, 
including  labor  performed  by  per- 
sons employed  by  him  and  mate- 


rials purchased  by  him  on  his  own 
credit  and  used  in  the  construction; 
but  it  does  not  extend  to  materi- 
als or  labor  (although  actually  paid 
for  bj"  the  claimant)  procured  by 
him  as  the  a^ent  for  the  defend- 
ant, and  in  his  name  and  on  hiB 
credit    Kerbyy.  Daly.  84 

2.  Accordingly,  where  it  is  found 
that  the  plaintiff,  the  claimant  of 
a  mechanic's  lien  against  the  de- 
fendant, had  made  a  special  con- 
tract, for  and  in  behalf  of  the  de- 
fendant, with  a  third  party,  to  do 
certain  work  on  the  building,  and 
that  he  had  subsequently  paid  the 
whole  sum  due  under  such  con- 
tract.— Eddy  that  the  sum  so  paid 
could  not  be  included  in  the  plain- 
tiff's lien  upon  the  premises.    Id, 

8.  Under  the  statute  authorizing 
"  mechanics'  liens  "  in  the  counties 
of  Kings  and  Queens  (Laws  1862, 
chap.  478,  p.  947),  a  lien  cannot  be 
acquired  for  work  done  or  mate- 
rial furnished  under  contract  with 
an  equitable  owner,  as  against  one 
holding  the  legal  title,  unless  the 
building  is  constnicted  by  permis- 
sion of  the  latter.    BoUin  v.  Crot*. 

766 

4.  But,  if  the  equitable  owner  per- 
mits the  building  to  be  erected, 
and,  before  lien  filed,  by  the  per- 
formance of  a  contract  of  purchase 
becomes  the  legal  owner,  the  con- 
veyance will  be  held  to  relate  to 
the  time  when  the  contract  of  pur- 
chase was  made,  and  such  owner 
to  be  within  the  statute.  Id. 

5.  The  lien  given  by  the  statute  is, 
in  general,  a  personal  right  given 
to  the  mechanic,  material  man  and 
laborer,  for  his  own  personal  pro- 
tection, and  an  aasisnee  of  his 
claim  is  not  authorized  to  file  a  lien, 
unless  such  assignment  is  for  the 
benefit  of  the  assignor,  to  be  held 
as  by  his  agent,  so  that  the  lien 
may  be  preserved.  Id 


MORTGAGE. 

1.  The  right  of  parties  to  agree  up- 
on the  terms  oi  a  power  of  sale  of 
mortgaged  premises  given  to  the 
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mortgagee  is  clear,  and  courts  have 
never  assumed  to  control  this 
right  in  the  absence  of  fraud  or 
some  statutory  regulation  upon  the 
subject.  Parties  may,  in  such  cas^, 
contract  for  private  sale,  and  even 
without  notice.  (Ali.en,J.)  EUiott 
V.  Wood.  ^  71 

2.  The  statutes  of  this  State  regula- 
ting the  foreclosure  of  mortgages 
by  advertisement  do  not  apply  to 
mortgages  upon  real  estate  situa- 
ted out  of  the  State.  Id. 

8.  Where  the  plaintiff  and  others, 
claiming  to  own  a  guano  island  in 
the  Carribean  sea,  contracted  to 
sell  to  the  defendants  one-half  of 
their  interest  in  the  island  for 
$30,000,  the  defendants  to  furnish 
$20,000  more  as  a  working  capital, 
and  to  have  the  sole  control  and 
management  of  tlie  business  of 
mining  and  selling  the  guano;  and 
afterward  the  plaintiff;  being  in- 
debted to  the  defendants,  gave  a 
mortgage  of  his  interest  in  the  is- 
land to  them,  which  contained  a 
power  of  sale,  and  by  its  terms 
permitted  them  to  purchase  at  such 
sale,  and  this  mortgage  was  subse- 
quently foreclosed,  in  the  manner 
provided  therein,  but  not  in  ac- 
cordance with  our  statutes,  the  de- 
fendants bidding  in  the  property, 
— Jleld^  that  the  sjile  was  valid, 
and  that  the  plaintiff  was  thereby 
barred  of  all  interest  in  the  prem- 
ises. Id. 

See  Cause  of  Action,  19. 


MUNICIPAL    CORPORATIONS. 

I.  A  municipal  corporation,  was,  by 
an  act  of  the  legislature,  authori- 
zed to  take  lands  for  a  public  park, 
and  the  act  declares,  that  the  land 
so  to  be  taken,  shall  be  a  public 
place ;  and  provides  that  in  ascer- 
taining the  compensation  to  be 
paid  the  owners,  a  just  and  true 
estimate  of  the  value  of  the  lands 
is  to  be  made,  together  with  the 
tenements,  hereditaments  and  ap- 
purtenances, privileges  and  advan- 
tages to  the  same  belonging,  with- 
out deduction  for  benefits  and  ad- 
vant«[^es;  ana  declares  that  on 
fulfilling  the  requirements  of  the 


act,  the  lands  shall  vest  forever  in 
the  city,  and  that  whenever  the 
city  shall  become  vested  with  the 
title  to  the  park,  as  provided,  it 
might  sell  any  building  improve- 
ments or  other  material  thereon; 
and  authorizes  the  issue  of  bonds 
by  the  city,  to  obtain  the  fund  to 
pay  for  the  lands  taken,  declaring 
the  lands  pledged  for  the  payment 
of  such  bonds. — Heldy  ih&t  the  city 
acquired  an  absolute  estate  in  the 
lands  taken  under  this  act  and  not 
an  easement,  and  that  such  title 
was  free  from  any  legally  recogni- 
zable reversionary  right  in  the 
owners.  Brooklyn  Park  Commis- 
sioTiera  v.  Armstrong.  234 

2.  The  title  of  the  city,  thus  acquired, 
is  impressed  with  a  trust  to  hold 
the  lands  for  the  ^public  use  as  a 
park,  and  it  cannot,  of  itself,  con- 
vey or  dispose  of  them  in  contra- 
vention of  the  trust ;  but  it  is  with- 
in the  power  of  the  legislature  to 
relieve  the  city  from  such  trust, 
and  to  authorize  a  sale,  free  there- 
from. Id, 

3.  The  right  to  discontinue  the  pub- 
lic use  of  land  thus  taken  and  to 
sell  it  to  private  parties,  under  the 
sancti(m  of  the  legislature,  exists, 
notwithstanding  the  fact  that  such 
abandonment  and  sale,  will  lessen 
the  value  of  surrounding  property , 
which  has  been  assessed  for  the 
benefit  and  advantage  to  it,  from 
the  maintenance  of  such  use. 
There  is  no  contract  in  such  cases, 
with  the  owner  of  such  adjacent 
property  to  maintain  the  use.    Id. 

4.  Bonds  having  been  issued  under 
such  act,  and  used  to  raise 
funds  for  the  compensation  paid 
for  the  land.  —  Held,  that  the 
terms  of  the  act  and  the  issue 
of  the  bonds,  constituted  a  con- 
tract between  the  bondholder  of 
the  one  part,  and  the  city  and  the 
State  on  the  other,  specifically 
pledging  the  land  taken  for  the 
payment  of  the  bonds,  and  that  a 
subsequent  act  of  the  legislature, 
authorizing  a  sale  of  any  portion 
of  the  park  free  of  all  liens  exist- 
ing by  virtue  of  tlie  original  act, 
was  in  violation  of  the  federal  con- 
stitution, as  impairing  the  obliga- 
tion of  contracts.  Id. 
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5.  Held^  further,  that  a  provision  that 
the  avails  of  the  sales  so  authori- 
zed, should  be  held  as  a  sinking 
fund,  for  the  redemption  of  the 
bonds  when  due,  did  not  avoid  the 
objection.  Id. 

6.  If  a  purchaser  may  sometimes  be 
compelled  to  take  a  title,  free  from 
reasonable  doubt,  notwithstanding 
an  objection  not  certainly  and  be- 
yond all  possible  question  unfound- 
ed ;  yet  when  it  is  ascertained  that 
there  is  a  defect,  he  may  refuse, 
however  remote  the  probability  of 
his  ever  being  incommoded  there- 
by. Id. 

7.  In  proceedings,  under  the  rail- 
road act,  to  authorize  the  issue 
of  bonds  of  a  municipal  corpora- 
tion in  aid  of  a  railroad,  com- 
petent common-law  evidence  of 
the  facts  to  be  established  should 
be  produced  before  the  county 
iudsce,  and,  as  his  determination  is 
binding  upon  those  who  do  not  ap- 
pear before  him,  no  admission,  or 
other  act  done  or  omitted,  by  those 
who  contest  the  application,  can 
be  regarded  as  evidence,  or  aflTect 
ihe  rights  of  those  not  appearing. 
T/ie  People  ex  rd.  v.  Smith.        772 

8.  It  is  not  sufficient  that  the  signa- 
tures to  the  petition  be  proved,  un- 
less such  petitioners  are  in  some 
way  identified  as  the  persons 
named  on  the  "  last  preceding  tax 
list  or  assessment  roll."  If  the 
names  upon  both  are  identical,  this 
is  pritfia  facie  evidence  that  the 
persons  are  the  same;  but  the 
county  judge  may  not  act  upon  his 
personal  knowledge,  and,  where  in- 
itials only  are  given,  additional 
evidence  of  identity  is  requisite. 

Id. 

9.  The  authority  conferred  by  the 
act  must  be  exercised  in  strict  con- 
formity to  and  by  a  rigid  compli- 
ance with  the  letter  and  spirit  of 
the  statute.  Id. 

10.  The  petition  required  is  that  of 
the  tax-payers,  and  the  act  is  not 
satisfied  by  the  petition  of  an 
agent.  The  power  conferred  is 
personal,  and  cannot  be  delegated ; 
and  it  is  error  to  include  as  peti- 


tioners those  whose  names  are  af- 
fixed to  the  petition,  in  their  ab- 
sence, imder  a  verbal  authority 
given  at  some  previous  time.     Id 

See  HiGHWATB,  1,  2,  8. 


MURDER 

1.  If  a  homicide  is  committed  by 
one  of  several  persons,  in  the  prose- 
cution of  an  unlawful  purpose  or 
common  design,  in  which  tiie  par- 
ties have  united,  and  to  effect 
which  they  have  assembled,  all  are 
liable  to  answer  criminally  for  the 
act;  and  if  such  homicide  com- 
mitted within  the  common  pur- 
pose is  murder,  all  are  guilty  of 
murder.  Buloffy.  TheFis^.    213 

2.  It  is  not  necessary  that  the  com- 
mon guilty  purpose  of  resisting  to 
the  death  any  person  who  should 
endeavor  to  apprehend  them,  must 
have  been  formed  when  the  par- 
ties went  out  with  the  common 
design  of  committing  larceny,  to 
render  all  principals  m  a  murder 
by  one  of  them,  perpetrated  while 
making  such  resistance.  Id. 

8.  One  who  U  opposing  and  endeav- 
oring to  prevent  the  consumma- 
tion of  a  felony  by  others  may 
properly  use  all  necessary  force  for 
that  purpose,  and  resist  all  at- 
tempts to  infiict  bodily  injuiy  up- 
on himself,  and  may  lawluUy  de- 
tain the  felons  and  hand  them 
over  to  the  officers  of  the  law. 
Although  the  use  of  wanton  vio- 
lence and  the  infliction  of  unneces- 
sary injury  to  the  person  of  the 
criminals  is  not  permitted,  yet  the 
law  will  not  be  astute  in  se^*ching 
for  such  line  of  demarcation  in 
this  respect  as  will  take  the  inno- 
cent citizen,  whose  property  and 
person  are  in  danger,  from  its  pro- 
tection, and  place  his  life  at  the 
mercy  of  the  felon.  Id. 


NATIONAL  BANKS. 


See  Banks  Aim  Bankino,  1. 
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lOGLIGENCE. 

1.  An  excavation  was  made  in  a 
street,  by  the  authorities  of  the  city 
of  Rochester,  so  as  to  cause  an  ab- 
rupt descent  from  a  public  alley  to 
the  street,  and  render  egress  from 
the  alley  inconvenient,  and  not  free 
from  danger. — Held^  that  the  city 
was  bound  to  remedy  this  evil. 
The  power  conferred  upon  them  to 
superintend  the  streets,  imposed  a 
duty  to  exercise  the  power  in 
necessary  cases.  Jieqtia  v.  Citt/  of 
Rochester.  129 

2.  If,  in  such  case,  the  excavation 
has  been  bridged  by  a  volunteer, 
and  the  city  allows  the  bridge  to 
remain  there  for  years,  it  makes  it 
its  ovvn  and  must  keep  it  in  repair. 

Id. 

8.  Where  the  injury  to  the  plaintiff 
at  the  bridge  was  caused  by  the  re- 
moval of  planks  from  it,  hj  un- 
known persons, — Eddy  in  his  ac- 
tion against  the  city  to  recover  for 
such  injuries,  that  no  actual  notice 
to  the  city  of  the  defect  was  neces- 
sary, when  ample  time  had  elapsed 
after  the  removal,  to  render  it 
notorious.  Id. 

4.  Sufficient  time,  however,  must 
elapse  in  such  cases,  to  give  con- 
structive notice  to  the  authoriticis, 
or  they  must  have  actual  notice. 

Id. 

5.  To  enter  upon  a  street  crossing  in 
a  city  where  the  moving  vehicles 
are  numerous,  and  a  collision  with 
them  likely  to  produce  serious  in- 
jury, without  first  looking  in  both 
directions  along  the  street,  to  ascer- 
tain whether  any  are  approaching, 
and,  if  so,  their  rate  of  speed,  and 
how  far  distant  they  are  from  the 
crossing,  is  negligence.  Barker  v. 
Sctxage.  191 

6.  It  is  gross  negligence  in  the  opera- 
tor at  a  telegraph  station  to  send 
over  the  wires  a  message  in  the 
name  of,  and  purporting  to  come 
frt>m  a  cashier  of  a  bank  and  to  be 
dated  at  another  station,  at  the  re- 
quest of  a  party  known  to  the  op- 
erator not  to  be  such  cashier,  and 
presenting  no  evidence  of  authority 
to  use  his  name,  which  message, 


addressed  to  a  banking  house,  held 
out  such  party  as  entitled  to  credit 
for  a  large  amount ;  and  this  neg- 
ligence occurs  so  within  the  scope 
of  the  employment  of  such  opera- 
tor as  to  make  the  telegraph  com- 
pany liable  to  the  person  to  whom 
such  telegram  was  addressed  for 
the  damages  occasioned  by  such 
negligence.  JElwoodv.  T/ie  Western 
Union  Telegraph  Company,        540 

7.  The  tracks  of  two  horse  railroad 
companies  crossed  each  other  at  an 
acute  angle ;  a  car  upon  each  track 
was  approaching  the  intersection 
from  opposite  directions ;  and  a 
collision  occurred. — Eisldy  that  if 
the  acts  of  the  defendant's  servants 
contributed  to  the  irjury,  the  de- 
fendant was  liable,  although  the 
negligent  acts  of  the  persons  in 
charge  of  the  other  car  also  were 
contributory.  Barrett  v.  The  Third 
Avenue  Bailrcad  Company.        628 

8.  The  comparative  degrees  in  the 
culpability  of  the  two  Will  not  af- 
fect the  liability  of  either.  If  both 
were  negligent  in  a  manner  con- 
tributing to  the  result,  they  are  lia- 
ble jointly  or  severaUy.  Id. 

9.  The  carrier  of  passengers  has  no 
right  to  experiment  at  the  risk  of 
those  whom  he  carries.  His  duty 
is  to  exercise  the  utmost  care  and 
caution,  and  he  is  liable  for  slight 
neglect.  Id. 

10.  It  is  the  clear  duty  of  a  person 
as  he  comes  near  to  and  upon  a 
railroad  crossing,  to  use  all  proper 
precautions  to  avoid  injury,  and 
the  least  he  can  do  is  to  look  in 
both  directions.  If  he  does  not  do 
so,  and  this  omission  contributes  to 
his  injury,  he  is  guilty  of  such  neg- 
ligence as  will  bar  his  recover}', 
notwithstanding  the  negligence  of 
those  in  charge  of  the  train  in 
omitting  to  sound  the  whistle  or 
ring  the  belL  Gorton  v.  The  Erie 
Bmlway  Company.  660 

11.  Where  the  defendant's  railroad 
is  carried  across  a  public  highway 
in  such  manner  and  place  that 
those  traveling  the  highway  can 
neither  see  nor  distinctly  hear  ap- 
proaching trains  until  too  late  to 
avoid  collision  with  them,  the  com- 
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pany  is  liable  for  such  collision  in 
the  absence  of  negligence  of  those 
injured.  Richardson  v.  Tfte  New 
York  Central  RaUroad  Company. 

846 


12.  Compliance  with  the  statute  as 
to  sounding  the  whistle  and  ring- 
ing the  bell  is  not  the  whole  duty 
of  the  company,  and  will  not  ex- 
cuse them  in  such  a  case.  Id. 


NEW  YORK  CITY. 


1.  The  provision  of  the  act  of  1813, 
with  reference  to  New  York  city 
(chapter  86,  section  181),  is  clearly 
intended  as  a  protection  to  the  ten- 
ant against  his  agreement  to  pay 
rent,  afler  the  demised  premises,  or 
a  portion  of  them,  have  been  con- 
demned for  a  public  purpose  and 
as  an  indemnity  to  him  for  the  con- 
sequent loss  or  diminution  of  value 
of  bis  term.  But  it  does  not  inca- 
pacitate him  from  making,  with 
his  landlord,  a  contract  waiving 
such  protection,  if  he  finds  it  to 
his  advantage  so  to  do.  Phyfe  v. 
Eimer.  102 

2.  Where  the  defendants  took  a  lease 
from  the  plaintiff  of  certain  stores 
in  the  city  of  New  York,  contract- 
ing with  special  reference  to  the 
then  anticipated  taking  of  a  part 
of  the  demised  premises  for  a  city 
improvement  before  the  expiration 
of  the  lease,  and  covenanted  that, 
in  such  event,  they  would  pay  rent 
up  to  the  time  of  the  removal  of 
such  part  of  the  buildings  as  should 
be  tatcen,  and  from  that  time,  the 
whole  lease  should  be  terminated ; 
and  after  the  confirmation  of  the 
commissioners'  report,  they  occu- 
pied the  premises  for  nearly  a  year, 
paying  rent,  and  in  November, 
1868,  obtained  an  agreement  from 
the  plaintiff,  indemnifying  them 
against  all  claims  of  the  city  for 
rent,  and  they  left  the  premises 
January  Ist,  1869,  the  premises 
not  being  actually  taken  by  the 
city  till  April  17th,  1869.— iZdW, 
that  the  pbiintiff  could  recover  for 
the  quarter's  rent  accruing  Febru- 
ary Ist,  1869.  Id. 


PARKS. 

See  Assessment  Aim  Taxation, 6,  7 
Municipal  Corporations  1 
6. 


PARTIES. 

See  FoRBCLOSURE,  5,  6. 
Partnership,  7. 


PARTNERSHIP. 

1.  A  copartnership  was  dissolved  and 
a  new  firm  under  the  same  name 
formed,  with  the  same  members, 
except  one,  whose  place  was  sup 
plied  by  the  defendant,  P.  The 
new  firm  did  not  assume  the 
debts  of  the  old  firm.  B,  one  of  the 
ori^nal  partners,  induced  the 
plamtiff  to  furnish  him  with  mon 
ey,  to  buy  up  the  debts  of  the  old 
firm,  representing  to  the  plaintiff, 
that  tliey  could  be  purchased  at  a 
large  discount.  Instead  of  buying 
up  the  old  debts,  B.,  upon  receiv 
ing  the  money  from  the  plaintiff, 
delivered  to  him  as  such,  ante 
dated  notes,  drawn  and  indorsed 
by  him  in  the  firm  name,  and  de 
positing  the  plaintiff's  money  to 
the  credit  of  the  new  firm  in  the 
bank,  checked  it  out  in  the  firm 
name,  and  applied  the  greater  part 
of  it  to  the  payment  of  the  debts 
of  the  old  firm,  all  the  other  de 
fendants  being  ignorant  of  the 
whole  transaction.  In  an  action 
on  these  notes,  brought  by  the 
plaintiff, — Held,  that  the  new  firm 
were  not  liable  for  them,  and  that 
he  could  not  recover.  Dounee  v 
Parsons,  180 

2.  Where  stockholders  in  a  manu- 
fisM^turing  corporation,  upon  the  ex- 
piration of  its  charter,  agree  to 
continue  the  business,  and  appoint 
one  of  their  own  members  as  agent 
with  managing  powers,  and  fiirth- 
er  agree  to  furnish  money  to  carry 
on  the  business  in  proportion  to 
the  amount  of  stock  held  by  each 
in  the  old  corporation, — Held,  that 
they  all  became  liable  as  partners  as 
to  third  persons,  and  for  debts  con 


INDEX. 


897 


M 


'.«. 


tracted  by  such  agent  in  carrying 
on  the  business,  on  the  ground  that 
he  had  the  power  as  partner  to 
bind  the  others.  And  when  com- 
mercial paper  was  made  by  such 
agent,  siting  the  name  of  the  old 
corporation  by  himself  as  agent, 
— Held,  that  such  paper  is  enforcea- 
ble a^inst  all  the  members  of  the 
association  to  its  full  amount,  it 
appearing  that  it  was  understood 
that  the  business  was  to  be  carried 
on  in  the  name  used  in  siting  the 
note.  T/te  National  Bam  of  Wa- 
terford  v.  Landon.  410 

3.  li  seems  that  the  fact  that  the 
plaintiff,  when  he  took  the  note, 
supposed  it  was  a  note  of  the  cor- 
poration, and  was  ignorant  of  its 
dissolution,  did  not  affect  the  ques- 
tion of  liability.  Id. 

4.  Where  money  is  advanced  by  a 
partner  under  no  legal  obligation 
to  do  so,  although  to  be  used  in  the 
partnership  business,  he  has  a  right 
to  impose  conditions,  and  prescribe 
the  security  for  the  advance,  and 
the  contract  then  made  cannot  be 
varied  by  any  cotemporaneous  or 
prior  verbal  agreement,  or  affected 
by  the  business  relations  of  the 
parties.     Crater  v.  Bininger.     545 

5.  There  is  no  rule  forbidding  one 
partner  to  sue  another  at  law  in 
respect  of  a  debt  arising  out  of  a 
partnership  transaction,  if  the  ob- 
ligation or  contract,  though  rela- 
ting to  the  partnership  business,  is 
separate  and  distinct  from  all  otiier 
matters  in  question  between  the 
partners,  and  can  be  determined 
without  going  into  the  partnership 
accounts.  Id. 

6.  The  plaintiff  being  interested  in  a 
joint  stock  company  (unincorporar 
ted),  and  the  company  needing 
money  to  pay  debts  accrued  in  the 
partnership  business,  the  defendant 
and  8.,  being  also  interested  and 
principal  managers  of  the  com- 
pany, applied  to  the  plaintiff  to 
raise  money  for  that  purpose  at 
the  bank  upon  the  note  of  the  de- 
fendant, payable  to  and  indorsed 
hy  8.  This  he  did,  and  the  note 
being  unpaid  at  maturity,  he  paid 
and  took  a  transfer  thereof. —//<?W, 
that  he  could  recover  the  amount 
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thereof  asainst  the  defendant,  and 
that  parol  evidence  to  show  that, 
at  the  time  the  note  was  made,  the 
plaintiff  agreed  to  pay  one-third 
of  it,  was  iiiadmissible  to  vary  the 
contract.  Id. 

7.  In  an  action  upon  a  chose  in  ac- 
tion or  demand  belonging  to  a 
partnership,  the  surviving  partner 
ih  the  real  party  in  interest,  al- 
though, under  an  arrangement  be- 
tween the  partners,  the  representa- 
tives of  a  deceased  partner  are  en- 
titled to  the  proceeds  thereof.  The 
test  is,  was  it  partnership  property 
at  the  death  of  the  deceased  part- 
ner ?  If  so,  the  debtor  cannot  in- 
sist that  such  representatives  be 
made  parties.  Daby  v.  Ericsson.  786 

8.  The  right  of  assignment  is  inci- 
dent to.  the  legal  title,  and  the 
debtor  may  not  question  the  con- 
sideration therefor.  Id, 

9.  Declarations  or  admissions  of  the 
surviving  partner,  relating  to  his 
construction  of  the  partnership  ar- 
rangement, to  the  effect  that  he 
claimed  no  pecuniary  interest  in  a 
judgment  recovered  by  his  firm, 
and  that  the  representatives  of  a 
deceased  partner  were  entitled  to 
it,  do  not  show  want  of  title  in 
such  survivor.  Id. 

10.  When  there  is  evidence  tendine 
to  show  the  place  of  residence  and 
death  of  one  partner,  proof  of  the 
death  at  the  same  place  of  a  per- 
son bearing  the  same  name,  estab- 
lishes, ^wwi/fldic,  the  title  of  the 
other  partner  as  survivor.  Id. 

11.  An  agreement  for  sharing  in  the 
profits  of  a  business  is  sufficient  to 
constitute  a  partnership,  as  to  third 
persons  It  is  not  necessarv  that 
the  agreement  be  to  share  in  the 
losses  also.  ManJuittan  Brass  and 
Manufacturing  Company  v.  Sears. 

797 

See  Statutr  of  Frauds,  1,  2. 

PAYMENT. 

1.  The  plaintiff,  on  the  28th  of  Oc- 
tober, while  receiving  from  the  de- 
fendant at  B.,  in  this  State,  drafts 
in  payment  for  cattle  sold  to  him, 
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stated  that  he  lived  at  G.,  in  Indi- 
ana, that  he  wanted  to  go  thither 
on  tJtie  next  train,  and  that  he  had 
just  about  time  to  get  to  it ;  and 
the  defendant  thereupon  requested 
the  teller  of  the  (frawer  of  the 
drafts  ''  to  fix  him  (the  phiintiff ) 
out,  as  he  wanted  to  go  by  the 
train ;  "  and  the  plaintiff  took  the 
drafts  with  him  to  G.,  whence  they 
were  forwarded  to  New  York, 
were  not  presented  until  the  4th 
of  November,  and  payment  was 
then  refused,  the  drawees  having 
in  the  meantime  failed. — Held,  the 
defendant  was  discharged  and  it 
was  error  to  submit  to  the  jury  the 
question,  whether,  by  this  conver- 
sation, the  defendant  had  con- 
sented to  the  draft  being  taken  to 
G.,  and  thereby  excused  the  plain- 
tiff's laches.  DarnaU  v.  More/umse. 

64 

2.  Where  the  defendant  testified  that, 
after  cattle  hod  been  sold  and  de- 
livered to  him  by  the  plaintiff,  he 
went  with  the  plaintiff  to  a  banker 
and  there  paid  the  purchase-price 
to  the  bank  teller,  by  whom  the 
plaintiff  bein^  asked  how  he  would 
have  it,  replied  *'in  two  drafts," 
specifying  the  amounts,  which 
were  made  out  and  delivered  to 
him  after  being  indorsed  at  his  re- 
quest Iw  the  defendant;  and  the 
plaintiff  did  not  testify  that  any- 
thing was  said  between  him  and 
the  defendant  as  to  drafts,  but  that 
after  entering  the  bank,  the  de- 
fendant spoke  to  the  teller,  who 
immediatelv  Qommenced  to  fill  up 
a  draft,  and  he,  the  plaintiff,  told 
him  to  make  two  drafts,  specify- 
ing amounts;  the  question  as  to 
whether  or  not  the  plaintiff  elect- 
ed to  receive  the  drarts  in  payment 
for  the  cattle  should  have  been 
left  to  the  jury.    Gbovbr,  J.    Id. 

8.  Mere  lapse  of  time,  less  than 
twenty  years  ttom  the  rendition  of 
a  judgment,  does  not  raise  a  pre- 
sumption •of  payment.  Dalfy  v. 
Ericmn.  786 

4.  Evidence  of  the  pecuniary  ability 
of  the  defendant,  for  many  years 
after  the  recovery  of  a  judgment 
against  him,  does  not  tend  to  show 
payment  and  is  immaterial.       Id. 


PENALTIEa 
See  AcrriOK,  2. 

EXCIBB,  1,  d. 


PERPOfKBfANCR 

1.  The  extension  of  the  time  for  the 
performance  of  a  contract,  is  not 
performance.  And  where  an  ac- 
tion is  brought  to  recover  the  con- 
tract price,  the  plaintiff  must  show 
performance  by  him  of  the  modi- 
fied contract,  or  that  performance 
was  excused,  in  the  same  manner 
as  if  the  action  had  been  brought 
solely  upon  the  original  agreement. 
Wdurnan  v.  T?te  Society  ^Concord. 

485 

2.  A  contract  was  entered  into  for 
the  building  of  an  organ,  to  be  paid 
for  when  completed.  The  vendee 
advanced  money  to  the  vendor,  to 
secure  the  payment  of  which  a 
mortgage  was  given  on  the  un- 
finished instrument,  payable  on  de- 
mand. Default  having  been  made, 
the  organ  was  sold  by  the  vendee 
under  the  mortgage. — Hdd,  that 
by  enforcing  tJie  contract  upon 
which  the  money  had  been  ad- 
vanced, the  vendee  did  not  prevent 
performance  by  the  vendor,  so  as 
to  authorize  a  recovery  of  the 
price  by  the  latter.  Id 

3.  A  charter  party  provided  that  a 
f\ill  cargo  under  deck  should  be 
provided  at  a  fixed  rate  per  ton. 
It  further  provided  that  the  cai^ 
should  be  delivered  and  received 
on  board,  as  customary,  at  the 
place  of  delivery;  and  if  any  light- 
erage was  necessary,  it  was  to  be 
paid  by  the  charterer. — Held,  in  an 
action  by  the  owner  against  the 
charterer  to  recover  fliil  freight; 
that  the  contract  to  provide  a  fUU 
caigo  was  not  performed,  by  the 
charterer  fbmishing  coal  at  a 
wharf,  where  by  reason  of  insuffi- 
ciency of  water,  the  vessel  could 
not  take  on  a  full  cargo,  but  where 
it  was  practicable  to  complete  the 
cargo  by  lighters,  and  that  the 
fact  that  the  '*  customazy  ^'  way  of 
loading  at  that  place  was  at  the 
wharf,  did  not  reheve  the  charterer 
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from   his   obligation   to   provide 
lighterage.  NeUony.  Odiome.    489 

See  Common  Cabrierb,  14, 16. 


PILOTS. 

Bee  Action,  2. 

Constitutional  Law,  3,  4, 5. 


PLACE  OF  TRIAL. 
See  Pbactigb,  34. 

PLEADING. 

See  Practice,  1. 6, 7, 0,  21, 22, 28, 26. 

PRACTICE. 

1.  Where,  in  an  action  brought  in 
the  New  York  Superior  Court  by 
the  plaintiff  as  receiver,  the  com- 
plaint merely  alleged  that  he  was, 
by  an  order  of  one  of  the  justices 
of  the  Supreme  Court,  "duly" 
appointed  receiver  upon  the  appli- 
cation of  a  Judgment  creditor  of 
B. ,  without  pleading  any  j  udgment 
or  proceeding  upon  which  such 
appointment  was  or  could  be 
made, — Held,  that  the  insertion  of 
the  word  "  duly"  authorized  proof 
on  the  trial  of  all  the  facts  confer- 
ring jurisdiction;  and,  fiuther, 
that,  upon  his  appointment  as  re- 
ceiver, he  had  general  authority  to 
commence  actions,  and,  having 
such  general  power,  he  could  select 
his  tnbunal,  and  was  not  confined 
to  the  court  in  which  he  was  ap- 
pointed.   EoekweU  v.  Merwin.    166 

2.  The  issuing  of  an  execution  upon 
a  Judgment  rendered  in  his  favor, 
after  bringing  an  appeal  therefrom, 
and  the  collection  of  the  amount 
thereof,  is  inconsistent  with  and  a 
waiver  of  a  party's  right  to  prose- 
cute such  appeal.  KnappY.  Brown, 

207 

3.  The  plainliff  filed  a  mechanic's 
lien  upon  certain  premises  leased 
for  a  term  of  years  to  the  defend- 
ant B.   by  the  defendant  J.,  by 

*  which  lease  the  defendant  B.  cove- 
nanted to  make  certain  altera- 
tions, which  alterations  were  made 


by  B.,  and  to  secure  the  payment 
of  which  this  lien  was  filed.  In 
an  action  brought  to  foreclose  the 
lien,  the  referee  gave  judgment  for 
the  plaintiff  against  B.  and  dis- 
missed the  complaint  as  to  J.;  plain- 
tiff appealed,  but  after  notice  of 
appeal,  issued  execution  against  B., 
and  collected  the  amount  of  the 
Judgment  from  him. — Eeldy  that 
by  enforcing  the  judgment  he  had 
waived  his  right  to  appeal ;  held, 
further,  that  the  complaint  was 
properly  dismissed  as  to  the  defen- 
dant B.  Id. 

4.  It  is  the  right  and  duty  of  the 
General  Term  of  the  Supreme 
Court,  on  appeal  to  it,  in  the  pro- 
per mode,  to  determine,  upon  an 
examination  of  all  the  evidence, 
whether  the  controverted  facts 
have  been  correctly  found;  but 
where  evidence  is  given,  showing 
some  material  thing  to  be  probably 
true,  and  the  £ict  is  so  found  in 
this  court,  it  must  be  assumed  to 
have  been  correctly  found,  irre- 
spective of  all  rebutting  evidence  of 
however  great  strengm  or  weight 
Burgess  Y.  Simonsan.  225 

5.  Upon  the  bringing  in  of  a  new 
defendant,  pending  the  trial,  a 
stipulation  that  the  testimony  al- 
ready taken  in  the  case,  may  stand 
as  against  the  new  party,  **  subject 
to  m  legal  exceptions  as  to  its  ad- 
missibility," secures  to  him  the 
benefit  of  such  exceptions  only  m 
have  been  already  Xsken,  and  such 
as  he  shall  thereafter  actually  take 
during  the  trial.  Id. 

6.  On  an  appeal  to  this  court  firom  a 
Judgment,  the  order  of  the  Supreme 
Court,  sustaining  a  demurrer  to 
one  of  the  defendant's  ans  w^ers  may 
be  reviewed  as  an  intermediate 
order  involving  the  merits  and 
necessarily  affecting  the  Judgment, 
although  there  has  been  a  trial  on 
the  issue  of  fkct  raised  by  the  other 
answers,  and  the  Judgment  was 
entered  upon  the  decision  therein. 
A^es  V.  The  Western  Bailroad 
OorporiiUon.  260 

7.  An  answer  to  the  Jurisdiction  cl 
the  State  court,  setting  up  a  re- 
moval of  the  cause  to  the  United 
States  Circuit  Court,  by  filing  the 
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petition  and  bond  with  the  clerk 
of  tlie  State  court,  according  to  the 
statute  of  the  United  States  and 
the  practice  in  such  case  made  and 
provided,  is  sufficient  in  form  and 
not  demurnible,  although  omit- 
ting XX)  allege  that  such  filing  was 
at  the  time  of  entering  the  defend- 
ant's appearance  in  the  State  Court. 

Id. 

8.  The  restriction  of  the  eleventh 
section  of  the  United  States  Judi- 
cinry  act  (chapter  20,  U.  S.  Laws 
of  1789),upon  the  jurisdiction  of  the 
United  States  Circuit  Court  as  to 
suits  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in 
action  in  favor  of  an  assignee,  does 
not  Jipi)ly  to  suits  removed  thither 
from  a  State  court  under  the  twelfth 
section  of  the  act.  Id. 

9.  The  court  has  no  power  to  strike 
out  as  sham  an  answer  consisting 
of  a  verified  general  denial  of  tlie 
material  allegations  of  the  com- 
plaint    Wayland  v,  Ti/sen.       281 

10.  In  an  action  against  the  maker 
of  a  note,  where  the  holder  claimed 
title  under  an  indorsement  of  the 
payee's  name,  made  by  one  claim- 
ing to  be  his  agent  for  that  pur- 
pose, the  plaintiff  was  nonsuited, 
on  the  ground  of  failure  to  show 
title  in  the  plaintiff.  It  appearing 
upon  the  trial  that  the  only  author- 
ity of  such  agent  was  in  writing 
not  produced,  and  a  motion  having 
been  made  by  the  defendant  on 
that  ground  to  strike  out  his  oral 
testimony  of  authority, — Held^  in 
this  court,  that  the  nonsuit  was 
riffht,  and  the  case  not  stating 
what  disposition  was  made  of  the 
motion  to  strike  out,  it  would  be 
presumed,  in  support  of  the  non- 
suit, that  it  is  was  granted,  leaving 
i>o  evidence  whatever  of  the  plain- 
tiff's ownership  of  the  note.  Chese- 
braugh  v,  Tompkins,  289 

11.  Under  tlie  Code,  an  order  of  ar- 
rest may  be  obtained  in  two  classes 
of  cases :  in  those  where  the  cause 
of  action  is  identical  with  the  cause 
of  arr&st,  and  in  those  where  facts 
dehors  the  cause  of  action  constitute 
the  cause  of  arrest  In  the  latter 
class  of  cases,  unless  an  order  of 
arrest  is  obtained  before  Judgment, 


no  CO.  8a,  can  issue ;  but  if  sadi 
order  of  arrest  be  obtained,  and 
the  defendant  omits  to  move  to  sei 
it  aside,  or  fails  in  a  motion  so  to 
do,  he  is  concluded,  after  judgment, 
from  questioning  the  rig^ht  to  an 
execution  against  his  person.  Bl- 
tDoodv.  Oai^ner.  349 

12.  In  the  former  class,  the  defend- 
ant may  contest  the  rig^ht  to  arrest 
upon  a  preliminary  motion  to  set 
aside  the  order,  or  contest  the  al- 
leged cause  of  action    upon   the 
trial  itself,  and  if  at  the  trial,  the 
plaintiff  is  permitted  to  abandon 
his  cause  of  action  as  alleged,  and 
to  recover  upon  contrsvct  merely, 
he  cannot  have  execution  gainst 
the  person  although  his  or^r  of 
arrest  has  not  been  set  asi(!e.      Id. 

m 

13.  In  an  action  brought  by  the  plain- 
tiff to  recover  damages  sustained 
by  him  in  consequence  of  the  /a/se 
and  fraudulc^nt  representations  of 
the  defendant,  his  indoiser  as  to 
the  solvency  of  a  maker  by  which 
he  was  inauced  to  accept  a  note 
with  defendant's  indorsement,  an 
order  of  arrest  was  obtained  upon 
an  affidavit  setting  forth  the  same 
facts  as  the  complaint.      At  the 
trial  the  plaintiff,  having  abandon- 
ed his  action  for  the  fraud,  and 
taken  judgment  against  the  defend- 
ant as  indorser  merely,  issued  exe- 
cution against  the  person. — /feW, 
that  the  defendant  had   a  right, 
though  failing  to  set  aside  the  order 
of  arrest  before  judgment,  to  have 
the  execution  issued   against  the 
person  of  the  defendant,  vacated. 

Id, 

14.  Executions  to  sell  real  estate  can- 
not be  issued  after  the  death  of  tiie 
defendant,  without  an  opportunity 
for  heirs  and  terretenants  to  he 
heard ;  and  the  judgment  must  be 
revived  against  them.  Wood  v. 
Morefumae,  3^ 

15.  But  when  an  execution  has  been 
actually  issued  and  partially  exe; 
cuted,  as  by  the  commencement  of 
the  publication  of  notice  of  sale 
tliereunder,  the  subsequent  death 
of  the  debtor  does  not  affect  the 
process  or  prevent  its  complete 
execution  by  sale  of  the  properir- 
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16.  In  the  absence  of  proof  to  the 
contrary,  it  will  ordinarily  be  pre- 
sumed in  favor  of  a  sale  under  exe- 
cution that  the  sheriff  has  duly 
posted  the  proper  notices  of  sale, 
in  accordance  with  the  maxim, 
omina  prcBaumuntur  rite  acta.    Id. 

17.  The  publication  of  a  sheriflTs  no- 
tice of  sale  of  real  estate  under  exe- 
cution is  sufficient,  if  inserted  cmce 
in  each  week  for  the  six  weeks 
before  the  sale,  although  six  full 
weeks  should  not  have  elapsed  be- 
tween the  date  of  the  first  publica- 
tion and  the  day  of  sale.  Id. 

18.  The  statue  (2  R  8.,  269,  §  40), 
providing  that  the  omission  of  the 
sheriff  to  give  the  notice  of  sale  re- 

'  quired  should  not  affect  the  validity 
of  the  sale  made  to  a  purchaser  in 
good  faith  without  notice  of  the 
omission,  applies  to  a  sale  to  the 
Judgment  creditor,  although  he 
pays  no  money,  and  the  amount 
of  his  bid  is  merely  credited  upon 
the  execution.  Id. 

19.  Where  a  junior  judgment  credi- 
tor applies  to  redeem  to  the  assignee 
of  the  sheriff's  certificate  of  sale, 
the  acceptance  of  the  money  and 
transfer  of  the  certificate  by  the 
assignee  is  a  waiver  of  the  produc- 
tion by  the  junior  creditor  of  evi- 
dence of  his  right  to  redeem ;  and 
as  the  requirement  of  such  pro- 
duction is  for  the  benefit  of  the 
holder  of  the  certificate,  his  waiver 
renders  such  production  unneces- 
saiyto  the  validity  of  the  sheriff" 's 
deed  given  to  the  creditor  so  re- 
deeming. Id. 

20.  A  sheriff  may  waive  the  record- 
ing of  the  assl^ment  of  certificate 
of  sale,  and  give  a  deed  to  the  as- 
signee, without  requiring  it       Id. 

21.  A  verified  answer,  which  inter- 
poses a  general  denial  to  the  com- 
plaint, is  tantamount  to  a  plea  of 
the  general  issue  under  the  former 
system  of  practice  at  law.  Such 
answer  gives  to  the  defendant  the 
right  to  require  the  plaintiff  to  es- 
ti^lish  by  proof  all  the  material 
facts  necessary  to  show  his  right 
to  a  recovery.  It  cannot  be  strick- 
en out  as  sham,  although  shown  i 


by  affidavits  to  be  false.     Ihomp- 
son  V.  The  Erie  Bailroad  Company. 

468 

22.  Where  the  answer  contains  a 
general  denial  of  several  allegations 
of  the  complaint — Held,  that  as  to 
those  allegations,  the  answer  is  as 
fiilly  a  general  denial  as  is  an 
answer  denying  the  whole  com- 
plaint, a  general  denial  of  all  its 
allegations.  The  allegations  denied 
must  be  met  by  proof,  and  such 
proof  must,  in  such  a  case,  as  well 
as  in  that  of  a  general  denial  of  the 
whole  complamt,  be  the  common- 
law  proof,  which  the  defendant 
has  the  constitutional  right  to  re- 
quire. And  this  rule  is  applicable, 
whether  the  complaint  sets  up  a 
claim  formerly  cognizable  by  a 
court  of  law,  or  one  entertained 
only  in  a  court  of  equity.  Id. 

28.  The  247th  section  of  the  Code 
gives  no  power  to  order  Judgment 
upon  a  part  of  an  answer  as  frivo- 
lous, where  there  is  a  part  which  is 
held  good.  If  it  is  irrelevant,  it 
may  be  stricken  out  as  such,  under 
section  152.  And  this  relief  may 
be  granted  on  a  motion  for  judg- 
ment for  frivolonsness,  if  there  is  a 
prayer  in  the  notice  of  motion  for 
"  other  or  further  relief."  Id. 

24.  In  an  action  by  preferred  stock- 
holders against  a  corporation  to 
compel  the  payment  oi  a  dividend 
alleged  to  be  due,  and  charging 
that  the  funds  applicable  thereto 
have  been  diverted  to  the  perma- 
nent improvements  and  additions 
of  the  road,  the  common  stock- 
holders may  be  proper,  but  are  not 
necessary  parties.  Id. 

25.  An  action  was  commenced  by  a 
grantor  to  restrain  the  carrying  on 
by  the  grantee  of  a  certain  business 
in  violation  of  the  covenants  in 
the  deed,  and  for  $1,000  damages. 
The  value  of  the  property  affected 
by  this  action  was  $50,000.— /Mf, 
that  an  extra  allowance  of  costs 
under  section  809  of  the  Code 
could  not  be  computed  upon  the 
value  of  the  premises.  Atlantic 
Dock  Company  y.  LH^.  499 

26.  The  former  husband  of  the  de- 
fendant, a  resident  of  Massachu- 
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setts,  went  to  Illinois  expressly  to 
procure  a  divorce  from  her,  com- 
menced an  action  there  in  the 
proper  court  for  that  purpose,  and 
she  having  appeared  and  permit- 
ted, by  collusion  with  liim,  a  de- 
cree of  divorce  to  be  granted 
against  her,  subsequently  married 
the  plaintifif  here. — Held,  in  an  ac- 
tion here,  brought  to  annul  the 
last  marriage  on  the  ground  of  the 
defendant's  former  marriage  being 
still  in  force,  that  a  complaint  sta- 
ting the  above  facts  was  insuffi- 
cient, and  a  demurrer  thereto  must 
be  sustained.    Kmnier  v.  KiniUer, 

535 

27.  The  lex  lod  which  is  to  ^vem 
married  persons,  and  by  which  the 
contract  is  to  be  annulled,  is  not 
the  law  of  the  place  where  the 
contract  was  made,  but  where  it 
exists  for  the  time,  where  the  par- 
ties have  their  domicil,  and  where 
they  are  amenable  for  any  viola- 
lation  of  their  duties  in  that  rela- 
tion. Id. 

28.  An  allegation  in  a  pleading,  that 
the  judgment  of  another  State  is 
void  by  the  laws  of  that  State,  is 
a  statement  of  a  conclusion  of  law 
and  not  a  fact,  and  is  not  deemed 
admitted  by  a  demurrer.  Id. 

29.  To  authorize  a  reversal  of  a  find- 
ing of  fact  in  this  court,  on  the 
ground  Uiat  there  is  no  evidence 
to  sustain  it,  it  must  appear  that 
the  case  contains  all  the  evidence. 
(Groveb,  J.)    Cox  V.  JofTMi,      557 

80.  The  judgment  upon  an  award 
under  the  statute  can  only  be  re- 
viewed in  this  court  by  writ  of 
error ;  an  appeal  will  be  dismissed. 
TumbuJH  V.  MarUn,  600 

81.  Motions  to  set  aside  verdicts  as 
contrary  to  evidence,  as  well  as 
motions  for  a  new  trial  upon  the 
ground  of  newly  discovered  evi- 
dence, are  not  governed  by  any 
well  defined  rules,  but  depend  in 
a  great  degree  upon  the  particular 
circumstances  of  each  case.  They 
are  addressed  to  the  sound  discre- 
tion of  the  court,  and  the  exercise 
of  this  discretion  is  not  reviewable 
in  this  court.  Barrett  y.  The  Third 
Awnue  BaHroad  Company,       628 


82.  The  proceeding  to  panlsh  for  a 
contempt  is  a  special  proceeding, 
and  falls  within  subdivision  3  of 
section  11  of  the  Ck>de,  and  the  or- 
derjnade  is  a  final  order  in  a  spe- 
cial proceeding  affecting  a  sub- 
stantial right.  Such  an  order  is 
reviewable  in  this  court.  It  is 
proper  to  entitle  the  papers  as  in 
the  original  action.  The  Brie 
RaUway  Company  v.  Rameey.      937 

83.  It  is  irregular  to  include  in  the 
judCTient  rendered  upon  an  ap- 
peal the  amount  of  the  judgment 
of  the  court  below,  thus  making  it 
a  judgment  for  the  amount  of  £at 
judmient  and  the  costs  of  the  ap- 
peal. Where,  however,  judgment 
is  entered  in  that  form,  payment 
of  the  amount  thereof  would  op- 
erate not  only  as  a  satisfaction  of 
such  judgment,  but  of  the  Judg- 
ment below  included  therein. 
Beer8  v.  Mendriekaon,  665 

84.  In  an  action  concerning  real  pro- 
perty, the  claim  that  the  trial 
should  be  had  in  another  county 
and  by  juiy,  is  waived  by  omitting 
to  make  such  claim  on  the  trial. 
The  Weet  Point  Iron  Company  v. 
Beymert.  708 

85.  Although  costs  hi  actions  of  fore- 
closure are  in  the  discretion  of  the 
court,  yet  if  it  appears  that  such 
discretion  has  been  exercised  un- 
d^T  an  erroneous  view  of  the  law 
affecting  the  r^hts  of  the  parties, 
it  is  the  duty  of  the  appellate  court 
to  correct  the  error.  Morrie  v. 
Wheder.  708 

86.  In  an  action  upon  a  chose  in  ac- 
tion or  demand  belonging  to  a 
partnership,  the  surviving  partner 
is  the  real  party  in  interest,  al- 
though, under  an  arrangement  be- 
tween the  partners,  the  represen- 
tatives of  a  deceased  partner  are 
entitled  to  the  proceeds  thereof 
The  test  is,  was  it  partnership  pro- 
perty at  the  death  of  the  deceased 
partner.  If  so,  the  debtor  cannot 
insist  that  such  representatives  be 
made  parties.     Liiby  v.  Bricsson* 

786 

87.  The  practice  of  receiving  evi- 
dence subject  to  objection,  and  re- 
serving the  question  of  its  admis- 
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sibility,  on  trials  before  referees, 
criticised.    Sharp  y.  Freeman.  802 

88.  The  addition  of  the  words  "  per 
agreement  **  to  the  items  of*  a  bill 
01  particulars,  does  not  preclude 
proving  and  recovering  the  value 
of  the  services  specified  in  such 
bill,  although  an  a^eement  for  the 
payment  of  a  specified  sum  is  not 
proved.    Bobinson  v.  WeU.       810 

See  Attachment, 
fokbclosurb,  5,  6. 
Lien,  2. 


PRESUMPTION. 

/Sk  Adverse  Possession. 
Payment,  8,  4. 


PRINCIPAL  AND  SURETY. 

1.  In  cases  where,  by  the  mere  laches 
of  the  creditor,  the  surety*8  means 
of  indemnity  are  impaired,  his 
liability  is  discharged  onl^  to  the 
extent  of  the  loss  sustamed  by 
reason  of  such  laches.  BarhydfY. 
EUU.  107 

2.  Where  the  plaintiff's  testator  let 
certain  premises  by  a  lease  to 
which  he  and  the  lessee  alone  were 
parties,  in  the  body  of  which  was 
mserted  a  written  clause  requiring 
him  to  give  notice  to  the  defenct- 
ants,  the  sureties  of  the  lessee, 
in  case  the  rent  should  not  be  paid 
when  due,  who  were  thereupon  to 
have  the  right  upon  payment  of 
the  rent,  to  take  possession  of  the 
premises ;  and  by  the  sureties' 
printed  agreement  signt$d  by  the 
defendants,  and  annexed  to  the 
lease,  Uiey  agreed  to  pay  upon  de- 
fault of  the  lessee  without  any 
notice  of  non-payment  orproof  of 
demand  being  made.  —  Ueld^  that 
the  two  clauses  were  not  incon- 
sistent, and  that  the  giving  of  the 
notice  required  by  the  lease,  did 
not  constitute  a  condition  prece- 
dent to  the  recovery  of  the  rent 
from  the  defendants,  on  failure  of 
the  lessee  to  pay  it  Id, 

8.  It  is  the  right  of  a  surety  to  pav 
the  debt  and  sue  his  principal, 
and  one  who,  for  value,  transfers  a 


debt  or  securitv  and  becomes 
guarantor  or  indorser  thereupon, 
can  thus  protect  himself  against 
the  consequences  of  delay  in  en- 
forcing the  principal  obligation. 
He  cannot,  by  notice,  impose  upon 
the  creditor  or  holder,  the  duty  of 
active  diligence,  at  the  risk  of  dis- 
charging the  surety  by  omitting  it. 
WeUs  V.  Mann,  327 

4.  One  who  guarantees  the  perform- 
ance of  a  contract  has  the  right, 
after  default  by  his  principal  which 
would  Justify  its  termination,  to 
require  that  the  contract  be  ter- 
minated and  the  claim  against 
himself,  as  surety  be  confined  to 
the  damages  then  recoverable. 
HuniY.  Hoberts.  6dl 

5.  The  defendant  guaranteed  the 
performance,  on  the  part/  of  C,  of 
a  building  contract  made  by  C. 
and  the  plaintiflfs,  whei^ein  the 
plaintiff  agreed  to  perform  the 
work  by  the  15th  of  October,  and 
C.  to  fmnish  materials,  and  pay  a 
certain  sum.  After  October  15th, 
the  work  being  unfinished,  the 
defendant  gave  notice  to  the  plain- 
tiff, that  if  they  did  not  complete 
the  work  before  the  1st  of  Novem- 
ber, he  would  not  be  responsible 
as  guarantor  thereafter.  The 
plaintiff  kept  on  until  June  fol- 
lowing, being  delayed  by  C's  failure 
to  supply  materials.  The  defend- 
ant, by  an  arrangement  with  a 
third  person,  and  to  which  the 
plaintiffs  were  not  a  party,  had  as- 
sumed C's.  obligations,  and,  after 
November  1st,  urged  the  plaintifiTs 
to  perform,  and  himself  supplied 
materials,  but  stated  to  them  that 
he  would  not  be  personally  re- 
sponsible. —  Heldy  in  an  action  on 
the  contract  of  guaranty,  that  the 
effect  of  the  notice  was  an  exten- 
sion of  time  for  performance,  and 
continued  the  defendant's  liability 
as  guarantor  to  November  1st 
only ;  and  his  liability  was  limited 
to  the  debt  and  damages  which 
the  plaintiffs  were  entitl^  to  claim 
at  that  time.  Id, 


PRINCIPAL  AND  AGENT. 

1.  "Where  the  defendant,  owning  a 
city  lot,  had  authorized  C,  a  bro- 


904 


INDEX. 


kcr,  to  receive  and  oommnnicate 
to  him  proposals  for  the  sale  of  it, 
and  C.  had  assumed  to  sell  the 
property  to  the  plaintiff,  and  sign 
a  binding  contract  of  sale. — Hi^, 
that  it  was  essential  to  the  validity 
of  any  alleged  ratification  of  such 
sale,  by  letters  of  the  defendant  to 
the  planitiff,  that  they  must  have 
been  written  with  full  knowledge 
on  the  part  of  the  defendant  not 
only  of  the  contract  that  the  a^ent 
had  made,  but  also  substantially 
bow  it  was  made.  Howan  v.  IlyaU. 

138 


PRIVILEGED  COMMUNICA- 
TIONS. 

1.  All  communications  made  by  a 
client  to  his  counsel  with  a  view 
to  professional  advice  or  assistance, 
are  privileged,  whether  such  ad- 
vice relates  to  a  suit  pending  or 
contemplated,  or  to  any  other 
matter  proper  for  such  advice  or 
aid ;  but  communications  made  in 
the  presence  of  all  the  parties  to 
the  controversey  are  not  privi- 
l^ed,  and  this  exception  includes 
a  case  where  the  communications 
were  made  by  the  plaintiff's  as- 
signor, in  trust  for  creditors,  in  the 
presence  of  the  defendant,  to  the 
attorney  employed  to  draw  the  pa- 
pers between  them.  BriUon  v. 
Lorern.  51 


PROMISSORY  NOTE. 

See  Bona  Fide  Holder,  1,  2. 
Husband  and  Wife,  6,  6. 
Partnekship,  4,  5,  6. 


QUESTIONS  OP  LAW  AND 
PACT. 

1.  Common  carriers  by  land  are 
ordinarily  bound  to  deliver  or  ten- 
der the  goods  to  the  consignee  at 
his  residence  or  place  of  business ; 
but  where  the  consignee  cannot 
be  found  with  reasonable  diligence, 
the  common  carrier  may  relieve 
himself  from  liability  bv  depositing 
the  property  in  a  suitable  place  for 
the  owner.    When  there  is  a  con- 


flict of  evidence,  reasonable  dili- 
gence is  a  mixed  question  of  fiict; 
and  of  law.  Wi&eck  v.  HoOandL  13 

2.  Where  the  defendants  received 
^oods  at  Albany,  to  be  delivered 
m  New  York,  addressed  to  "Mc- 
Entee,  New  York,"  and  on  their 
arrival  the  plaintiff  demanded 
them  and  offered  to  pay  the 
charges,  but  the  defendant  refused 
to  deliver  them,  and  defendant 
gave  evidence  tending  to  show 
that  the  refusal  was  coupled  with 
an  offer  to  deliver  the  goods,  if  Uie 
plaintiff  would  produce  any  paper 
showing  ownership  or  authority" 
to  receive  them — 27<?W,  that  it 
should  have  been  submitted  to  the 
juiT,  whether  the  refusal  was  quali- 
fied ;  and  if  so,  whether  the  quali- 
fication was  reasonable  and  was 
the  true  reason  for  not  delivering 
the  gooda  MeEntee  v.  New  Jertey 
Steamboat  Company.  34 

3.  It  cannot  be  held,  as  a  matter  of 
law,  that  the  lands  embraced  in  a 
park  are  of  no  more  value  to  the 
city  than  the  same  lands  when 
.devoted  to  the  public  use  as  streets, 
and  an  award  of  the  damages  sus- 
tained by  the  city,  by  reason  of 
such  conversion  of  park  lands  into 
streets,  having  been  confirmed  by 
the  Supreme  Court,  in  the  absence 
of  any  legal  error,  is  conclusive. 
Matter  of  Ninth  Avenue  and  Ftf- 
teenth  Street.  729 

See  Insurance,  Life. 
Payment,  2. 


RAILWAYS. 

1.  Where  the  plaintiff  purchased 
from  the  defendant,  a  railroad  cor- 
poration, created  by  the  laws  of 
this  State,  at  a  station  within  this 
State,  a  passenger's  ticket  thence 
to  the  city  of  New  York,  and  hav- 
ing taken  passage  in  its  cars  to  be 
carried  thither,  received  injuries 
upon  a  portion  of  the  road  situated 
in  the  State  of  Pennsylvania, 
through  the  negligence  of  the  de- 
fendant's servants, — Held^  that  the 
amount  of  damages  for  such  inju- 
ries, recoverable  by  him,  was  not 
affected  by  a  statute  of  Pennsylva- 
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nia  limiting  the  amount  of  recoveiy 
in  similar  cases.  DUce  v.  The  Erie 
BaUway  Company,  113 

2.  It  aeems  that  the  action  in  such 
cases,  whatever  its  form,  is  based 
upon  the  contract  (Allbn,  J.)  Id, 

3.  Although  the  twenty-second  sec- 
tion of  the  general  railroad  act 
does  not,  in  terms,  declare  that  the 
commissioners  appointed  in  pursu- 
ance of  it  shall  have  jurisdiction 
of  the  entire  subject  of  the  location 
of  the  route  through  the  county  in 
which  the  land  of  the  person  ap- 
plying for  their  appointment  is 
situated,  still,  that  is  the  true  in- 
tent and  construction  of  the  act 
In  th6  Matter  of  Vie  Long  Island 
Bailroad  Company,  364 

4.  The  appointment  of  commission- 
ers can  only  be  made  after  all 
notices  required  by  law  have  been 
duly  served,  and  the  fifteen  days 
have  expired  within  which  the 
persons  aggrieved  may  apply  for 
such  appomtment  Id, 

5.  The  commissidhers  first  dul^  ap- 
pointed shall  have  exclusive  juris- 
diction to  examine  and  determine 
in  respect  to  all  objections  to  the 
proposed  location ;  and  that  deter- 
mination is  final  upon  all  ques- 
tions relating  thereto.  Id. 

6.  The  last  paragraph  of  section  0, 
act  of  1847,  with  reference  to  the 
liability  of  connecting  railroads 
(chap.  270),  does  not  apply  to  in- 
termediate railroads,  but  only  to 
the  road  which  receives  thegoods. 
(Peckham,  J.  contra,)  Soot  v 
Great  Western  Ba£tway  Company. 

624 

7.  Proceedings  having  been  had  to 
authorize  the  issue  of  bonds  of  a 
municipal  corporation  to  aid  in  the 
conslruction  of  a  railroad,  under 
the  act  of  1869,  requiring  the 
county  judge  to  determine  certain 
facts  and  render  judgment  thereon 
(Laws  of  1869,  chap.  907,  p.  2308), 
a  writ  of  certioran  may  properly 
issue  to  such  county  judge,  for  the 
purpose  of  a  review  of  his  proceed- 
ings by  the  Supreme  Court,  not- 
withstanding his  determination  has 

Hand— Vol.  VL         114 


been  entered  of  record.    The  Peo- 
ple ex  rd.  V.  Smith.  772. 

8.  Upon  the  return  to  such  writ  the 
court  is  not  limited  to  the  "inquiry 
whether  jurisdiction  of  the  parties 
and  subject-matter  was  acquired, 
but  should  examine  the  evidence 
and  determine  whether  there  was 
any  competent  proof  of  the  facte 
necessary  to  authorize  the  adjudi- 
cation made,  and  whether,  in 
making  it,  any  rule  of  law  affect- 
ing the  rights  of  the  parties  haa 
been  violated.  Id. 

9.  In  such  proceedings,  competent 
common-law  evidence  of  the  facts 
to  be  established  should  be  pro- 
duced before  Uie  county  judge,  and, 
as  his  determination  is  binding 
upon  those  who  do  not  appear  be- 
fore him,  no  admission  or  other  act 
done  or  omitted  by  those  who 
contest  the  application  can  be  re- 
garded as  evidence,  or  affect  the 
rights  of  those  not  appearing.    Id. 

10.  It  is  not  sufficient  that  the  signa- 
tures to  the  petition  be  proved,  un- 
less such  petiti(mers  are  in  some 
way  identified  as  the  persons 
named  on  the  *'  last  preceding  tax 
list  or  assessment  roll."  If  the 
names  upon  both  are  identical, 
that  is  prima  fojde  evidence  that 
the  persons  are  the  same ;  but  the 
county  judge  may  not  act  upon 
his    personal     knowledge,     and, 

.  where  initials  only  are  given,  ad- 
ditional evidence  of  identity  is 
requisite.  Id. 

11.  The  authority  conferred  by  the 
act  must  be  exercised  in  strict  con- 
formity to  and  by  a  rigid  compli- 
ance with  the  letter  and  spirit  of 
the  statute.  Id. 

12.  The  petition  required  is  that  of 
the  tax-payers,  and  the  act  is  not 
satisfied  by  the  petition  of  an  agent. 
The  power  conferred  is  personal, 
and  cannot  be  delegated ;  and  it  is 
error  to  include  as  petitioners  those 
whose  names  are  affixed  to  the  pe- 
tition, in  tfieir  absence,  under  a 
verbal  au^ority  given  at  some 
previous  t«ie.  Id. 

13.  Where  tne  defendant's  railroad 
is  carried  across  a  public  highway 
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in  such  manner  and  place  that 
those  trayeling  the  highway  can 
neither  see  nor  distinctly  hear  ap- 
proaching trains  until  too  late  to 
avoid  collision  with  them,  the 
company  is  liable  for  such  colli- 
sion, in  the  absence  of  negligence 
of  those  injured  Biehardsafi  v. 
New  York  Central  BaUroad  Garr^ 
pany.  846 

14.  Compliance  with  the  statute  as 
to  sounding  the  whistle  and  ring- 
ing the  bell  is  not  the  whole  duty 
of  the  company,  and  will  not  ex- 
cuse them  in  such  a  case.  Id, 

See  CoHMON  Gabribbs. 
EVIDKNCB,  19,  20,  21. 
NEGLiaENCE,  7,  10. 


REAL  PROPERTY. 

See  Covenant,  1,  4,  5,  S. 

TiTLB,  1,  2,  3,  4,  5,  6,  8,  9, 10, 
11, 12, 16. 


REAIi  PARTY  IN   INTEREST. 

See  EviDENCB,  24. 
Partnbrshif,  7. 


RECEIVER 
See  Pbagticb,  1. 


RECOUPMENT. 
See  Action,  4. 


PUBLIC  OFFICERS. 

1.  The  report  or  certificate  of  an 
officer  is  evidence  only  of  facts 
which,  by  law,  he  is  reouired  or 
authorized  to  certify.  Board  of 
Water  Commissioners  v.  Lansing. 

19 

2.  Where  appraisers  are  appointed 
to  determme  the  value  of  property 
to  be  taken  for  public  purposes, 
not  only  the  examination  most  be 
had,  but  the  determination  must 
be  made  at  a  meeting,  at  which  all 
are  present.  Id. 


See  ACKNOWLEDGHENT. 

judiciahy,  2,  8. 
Pkactice,  16,  26. 


REDEMPTION. 

1.  The  plaintiff  holding  a  contract 
for  the  sale  of  certain  lands,  part 
of  the  purchase-price  of  which 
had  been  paid  by  him,  trans- 
ferred the  contract  to  the  de- 
fendant as  security  for  anv  ad- 
vances the  latter  might  make  to 
pay  the  balance  due  thereon  ;  and 
the  defendant  having  paid  up  the 
contract  and  taken  a  deed  to  liim- 
self,  with  the  assent  of  the  plain- 
tiff contracted  to  sell  a  portion  of 
the  lands  to  G,  receiving  part  pay- 
ment At  the  same  time  he  agreed 
with  G  to  advance  him  money  to 
cut  logs  on  the  lot,  the  defendant 
to  be  repaid  by  taking  the  logs  at 
agreed  prices. — Held^  m  an  action 
to  redeem,  brought  by  the  plain- 
tiff, that  the  defendant  was  not  en- 
titled, upon  such  redemption,  to 
charge  the  plaii^tiff  with  any  mon- 
eys advanced  to  G  under  the  Itmi- 
bering  contract,  but  must  convey 
to  the  plaintiff,  and  assign  the 
contract  with  G  and  the  logs  on 
the  land  to  him,  upon  being  paAd 
his  advances  to  bu^  the  land,  leas 
the  amount  received  from  G. 
Kelley  v.  Falconer.  42 

2.  Where  a  junior  Judgment  creditor 
applies  to  re*deem  to  the  assignee 
of  the  sheriff's  certificate  of  sale, 
the  acceptance  of  the  money  and 
transfer  of  the  certificate  by  the 
assignee  is  a  waiver  of  tlie  produc- 
tion by  the  junior  creditor  of  evi- 
dence of  his  right  to  redeem ;  and 
as  the  requirement  of  such  pro- 
duction is  for  the  benefit  of  the 
holder  of  the  certificate,  his  waiver 
renders  such  production  unneces- 
saiy  to  the  validity  of  the  sheriff's 
deeid  given  to  the  creditor  so  re> 
deeming.   Wood  y.  Morehouse.  99S 

8.  A  sheriff  may  waive  the  recording 
of  the  assignment  of  certificata  of 
sale,  and  give  a  deed  to  the  as- 
signee, without  requiring  it      Id. 

SeeAanoif^  1. 
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REFEREE. 

See  FmDiNQs  of  Fact  akd  Conclu- 
sions OF  Law. 
Practice,  87. 


SALE. 

1.  Where  the  defendant,  owning  a 
city  lot,  had  authorized  C,  a  brok- 
er, to  receive  and  communicate  to 
him  proposals  for  the  sale  of  it, 
and  C.  had  assumed  to  sell  the  pro- 
pert|^  to  the  plaintiff,  and  sign  a 
binmng  contract  of  sale, — Sddy 
that  it  was  essential  to  the  Taliditv 
of  any  alleged  ratification  of  sucn 
sale,  by  letters  of  the  defendant  to 
the  plaintiff,  that  they  must  have 
been  written  with  fiill  knowledge 
on  the  part  of  the  defendant  not 
only  of  the  contract  the  afent  had 
made,  but  also  substantifuly  how 
it  was  made.     Bau>an  y.  HyaU. 

138 

2.  Upon  a  sale  of  goods,  if  the  pur- 
chaser accept  them  after  examma- 
tion,  or  an  opportunity  for  exam- 
ination, he  cannot  afterward,  in 
the  absence  of  any  fraud  or  war- 
ranty, upon  being  sued  for  the 
price,  object  that  the  property  was 
not  of  the  agreed  quality.  And 
this  rule  applies  to  a  sale  of  all  the 
goods  of  various  grades  at  a  par- 
ticular place,  quantity  of  each  un- 
ascertained, to  be  paid  for  at  fixed 
rates  for  the  various  qualities. 
McGormiek  v.  Sarson.  265 

See  Bills  of  Ezohanob,  1. 
Broker. 

Cause  OF  Action,  12, 18, 14 
Mortgage,  1,2,  3. 
Practice,  14, 15, 16,  17, 18. 
Title,  7. 


SALE  OP  INFANT'S  REAL  ES- 
TATE. 

See  Contract,  12. 


SATISFACTION. 


See  Attorney  and  Client,  5,  6. 


SECESSION. 

1.  The  acts  of  a  (20  facto  jud^e  can- 
not be  attacked  collaterally,  bv 
showing  that  he  has  taken  no  oath 
of  office,  or  that  he  has  tskken  an 
oath  to  support  a  power  in  insur- 
rectionary hostility  to  the  federal 
government  JP^n  v.  Lachen- 
meyer,  27 

2.  The  secession  of  the  State  of 
Louisiana,  attempted  or  temporar- 
ily effected,  did  not  afifect  the  Juris- 
diction of  the  civil  courts  of  the 
State  between  citizens  of  that  State. 

Id. 


SHERIFF. 

See  Arrest  and  Bail,  4, 5. 
Attachment,  2, 8,  4. 


SLANDER. 


See  Lcbbl  and  Slander. 


SPECIFIC  PERFORMANCE. 

1.  Upon  decreeing  specific  perform- 
ance of  a  verbal  contract  for  the 
conveyance  of  real  estate,  upon  the 
ground  of  part  performance,  the 
court  will  be  governed  by  the  same 
principles  in  ac^usting  the  equities 
of  the  parties  as  upon  a  written 
contract,  valid  by  the  statute  of 
frauds ;  and  if  the  seller  is  not  able 
fully  to  comply  with  the  contract, 
the  buyer  has  his  election,  either 
to  have  the  contract  specifically 
performed,  so  far  as  the  seller  can 
perform  it,  and  to  have  an  abate- 
ment out  of  the  purchase-money, 
or  compensation  for  any  deficiency 
in  the  title,  quality  or  other  mat- 
ters touching  the  estate.  Ha/reha 
V.  Beid,  415 

2.  But  a  court  of  equity  cannot  give 
a  personal  Judgment  in  damages 
against  a  defendant,  for  an  inde- 
pendent cause  of  action  growing 
out  of  a  contract  void  by  the  stat- 
ute. An  existing  equitable  cause 
of  action,  for  a  specific  perform- 
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ance,  will  not  create  and  secure  to 
the  party  an  independent  cause  of 
action,  which  would  not  exist  and 
could  not  be  enforced  but  for  the 
equitable  right  of  action.  Id, 

3.  Accordingly,  in  the  case  of  an 
entire  verbal  contract  for  the  pur- 
chase of  land,  and  of  a  crop  of  flax 
growing  thereon,  under  which  the 
purchaser  has  entered  into  posses- 
sion and  made  partial  pavmente, 
in  an  action  brought  by  nim  for 
specific  performance,  with  an  alle- 
gation of  damage^  for  breach  of 
warranty  as  to  the  flax, — Held^  that 
such  damages  were  not  recovera- 
ble. Id. 


STATUTES. 

Code,  1 182,  see  Lien,  2. 

§  187,       Arrest  aitd  Bail. 
247,       Practice,  23. 
309,       Practice,  24. 
_  899,       Witness,  4,  5. 
Foreclosure,      Mortgage,  2. 

1  Revised  Laws,  369,  see  Acknowl- 

edgment. 

2  Revised   Statutes,   269,  §  40,    «m 

Practice,  18. 
2  Revised  Statutes,  466,  see  Corpora- 

TTONS,  2. 

Laws  1813,  chapter  86,  §  181,  see 
New  York  Citt. 

Laws  1847,  chapter  270,  see  Common 
Carriers,  17, 18, 19. 

Laws  1850,  chapter  102,  see  Juris- 
diction, 10. 

Laws  1850,  chapter  140,  see  Prac- 
tice, 18. 

Laws  1853,  chapter  467,  see  Consti- 
tutional Law,  3. 

Laws  1855,  chapter  427,  see  Absbbs- 

MBNT  AND  TAXATION,  1. 

Laws  1857,  chap.  243,  see  Action,  2. 

Laws  1858,  chap.  326,  see  Title,  13. 

Laws  1860,  chapter  348,  see  Assign- 
ment for  Benefit  of  Credi- 
tors. 

Laws  1862,  chapter  478,  see  Me- 
chanic's Lien,  3, 4,  5. 

Laws  1867,  chapter  814,  see  Animals. 

Laws  1870,  chapter  175,  see  Excise, 
1,2. 

United  States  Laws  1789,  chapter  20, 
see  Practice,  8. 

United  States  Laws,  May  26,  1790, 
see  Evidence,  5. 

United  States  Act  of  1864,  United 


States  Statute  99,  see  National 
Banks. 


STATUTE  OF  FRAUDS. 

1.  A  parol  agreement  by  the  defend- 
ant to  take  a  share  m  the  plain- 
tiff's Interest  in  a  trading  adven- 
ture, is  valid  and  binding,  although 
the  only  consideration  passing 
from  the  defendant  to  the  plaintiff 
for  such  share,  or  his  right  to  take 
it,  was  the  obligation  to  share  in 
the  losses.  Upon  such  an  a^ee- 
ment,  the  plaintiff  may  maintain 
an  action  against  the  defendant  to 
recover  contribution  of  the  losses 
of  the  adventure.    Coleman  v.  Eyre. 

38 

2.  The  plaintiff's  promise  to  account 
to  the  defendant  for  one-half  of 
the  profits,  is  supported  by  the 
obligation  incurred  by  the  defend- 
ant to  share  one-half  of  the  losses, 
and  hence  it  is  a  case  of  mutual 
promises,  reciprocally  binding.  Id. 

8.  The  agreement  was  liot  within 
the  clause  of  the  statute  of  frauds, 
requiring  agreements  for  the  sale 
of  goods  to  DC  in  writing.  Id. 

4.  Where  the  plaintiff  agreed  verb- 
ally with  the  defendants,  for  the 
purchase  of  a  quantity  of  cloths, 
no  portion  of  the  purchase-money 
being  then  paid,  or  goods  deliver- 
ed ;  out,  subsequently,  when  by 
the  first  arrangement  a  payment 
became  due,  the  parties  again  met, 
and  upon  fimher  negotiations  and 
agreements,  varying  somewhat  the 
original  void  contract,  the  plain- 
tiff delivered  to  the  defendants,  one 
F.*8  promissory  note,  which  was 
to  be  collected  and  applied  by 
them  on  the  purchase-price  of  the 
cloths,  and  he  also  consigned  to 
them  certain  other  merchandise, 
which  they  were  to  sell,  and  also 
apply  the  avails,  a^r  deducting 
their  commissions,  to  the  purchase- 
price  of  the  cloths, —  Heldy  that 
the  minds  of  the  parties  must  be 
deemed  to  have  then  met  upon  all 
the  terms  and  conditions  of  the 
agreement,  for  the  sale  of  the 
cloths,  and  that  it  then  became  by 
the  plamtiff's  transfer  of  the  note 


DTDEX. 


909 


and  consigninents  of  merchandise, 
a  valid  and  binding  contract,  un- 
der the  statute.  Auis  v.  Mead,  142 

See  Cause  of  Action,  4,  22. 


STATUTE    OF    LIMITATIONS. 


See  Action,  1,  8. 


STOCKS. 

See  Banks  and  Banking,  1. 
Broker. 


SUPERVISORS. 

1.  Where  a  board  of  supervisors  has 
once  considered  a  claim  and  audi- 
ted and  allowed  it  at  a  certain 
amount,  a  mandamus  cannot  issue 
to  compel  it  tu  audit  the  claim 
anew  and  allow  it  at  a  greater 
amount,  but  where  there  are  dis- 
tinct and  separate  items  in  the  ac- 
count, the  board  of  supervisors  can 
no  more  wholly  reject  or  refuse  to 
audit  one  of  those  items  which  is 
a  legal  charge  on  the  ground  that 
it  is  not  legal,  than  they  can  reject 
for  that  reason  a  whole  account, 
and  a  mandamus  will  go  to  com- 
pel such  audit.  The  People  v.  Su- 
perviears  of  Delaware  County.    196 

2.  What  should  be  the  form  of  a 
mandamus  in  such  cases  stated  by 
FOLGER,  J.  Id. 

See  Abbbssmbnt  and  Taxation,  25. 


TAXATION  AND  TAXES. 
See  AsaBSBifENT  and  Taxation. 

TELEGRAPH  COMPANIES. 

1.  It  is  gross  negligence  in  the  oper- 
ator at  a  telegraph  station  to  send 
over  the  wires  a  message  in  the 
name  of,  and  purporting  to  come 
from  a  cashier  of  a  bank  and  to  be 
dated  at  another  station,  at  the  re- 
quest of  a  party  known  to  the  op- 


erator not  to  be  such  cashier,  and 
presenting  no  evidence  of  author- 
ity to  use  his  name,  which  mess- 
age, addressed  to  a  banking  house, 
held  out  such  party  as  entitled  to 
credit  for  a  large  amount ;  and 
this  negligence  occurs  so  within 
the  scope  of  the  employment  of 
such  operator  as  to  make  the  tele- 
graph company  liable  to  the  per- 
son to  whom  such  telegram  was 
addressed  for  the  damages  occa- 
sioned by  such  negligence.  Ml- 
wood  V.  \[%e  Western  Union  Tele- 
graph Company,  549 

2.  The  lines  of  two  telegraph  com- 

f)anies  tenninated  at  S.,  the  one 
eading  from  O.  to  S.,  and  the  other 
from  S.  to  R.  Messages  passing 
over  the  line  of  the  former  com- 
panv  for  transmission  beyond  S. 
to  K.,  were  customarily  received 
by  the  latter  company.  The  plain- 
tiff at  O.  sent  a  message  to  R,  pay- 
ing for  the  whole  distance. — 
l&d,  that  no  partnership  or  mu- 
tual agency  could  be  inferred  from 
such  facts.  Each  of  the  com- 
panies, in  the  absence  of  evidence 
of  a  special  agreement  or  arrange- 
ment, either  with  the  sender  of  the 
message,  or  between  each  other, 
will  be  liable  for  his  own  acts,  but 
not  for  the  acts  and  defaults  of 
the  other.  Baldmn  v.  The  United 
States  Telegraph  Company.         744 

8.  The  rule  of  damages,  recoverable 
for  the  non-delivery  of,  or  mistake 
in  delivering  telegraphic  messages 
is  the  natural  and  necessary  conse- 
quence of  the  breach  of  contract 
as  contemplated  by  the  parties,  in- 
terpreting the  contract  in  the  light 
of  the  circumstances  under  which, 
and  the  knowledge  by  the  parties 
of  the  purposes  for  which,  it  was 
made,  and  when  a  special  purpose 
is  intended  by  one  party,  but  is  not 
known  to  the  other  and  is  not  in- 
dicated by  the  message  itself,  such 
special  purpose  will  not  be  taken 
into  account  in  the  assessment  of 
damages  for  the  breach  of  contract 
to  send.  The  damages  in  such  a 
case  will  be  limited  to  those  resultr 
Ing  from  the  ordinary  and  obvious 
purpose  of  the  contract  Id, 

4.  An  error  in  transcribing  the  di- 
rection, and  a  consequent  misdc- 
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Kveiy,  is  prima  faoie  evidence  of 
neglect  and  want  of  care  in  the 
operator,  and  casts  the  burden  of 
proof  upon  the  company  of  ex- 
plaining the  error  and  showing 
that  it  occurred  without  fault  Id. 

5.  A  message  was  delivered  to  the 
operator  at  O.,  by  the  plaintiff,  to 
be  telegraphed  to  the  plaintiff's 
agent  at  U.,  requesting  such  agent 
to  telegraph  back  to  the  pMntiff 
the  condition  of  certain  petroleum 
oil  wells  at  R,  belongmg  to  the 
plaintiff,  and  the  operator  was  in- 
formed by  the  plaintiff,  that  unless 
an  answer  was  received  promptly 
he  should  sell  the  well  at  a  certain 
sum,  which  had,  to  the  knowledge 
of  the  operator,  been  offered  him. 
The  ordmary  charge  was  paid  for 
transmitting  the  message  the  whole 
distance,  and  it  was  transmitted  to 
8.,  and  there  received  by  the  de- 
fendant and  by  them  transmitted 
over  their  line  to  R.  By  a  wrong 
direction  it  did  not  reach  the  plain- 
tiff's  afent  for  some  days  after- 
ward. The  defendant's  agent  had 
no  knowledge  of  the  special  pur- 
I>ose  of  the  message.  The  plain- 
tiff, receiving  no  r&ponse,  sold  at 
the  offer.  It  afterward  appeared 
that  the  well  was  worth,  and  could 
have  been  sold  at  a  higher  price. — 
Eeldy  that  the  defendant  was  not 
liable  for  this  difference,  nor  for 
any  damages  arising  from  an  under 
sale  by  the  plaintiff  Id, 


TENDER 


See  B^KBR,  8. 


TITLE. 

1.  A  municipal  corporation  was,  by 
an  act  of  the  legislature,  author- 
ized to  take  lands  for  a  public 
park,  and  the  act  declares  that  the 
lands  so  to  be  taken  shall  be  a  pub- 
lic place ;  and  provides  that  in  as- 
certaining the  compensation  to  be 
paid  the  owners,  a  Just  and  true 
estimate  of  the  value  of  the  lands 
is  to  be  made,  together  with  the 
tenements,  hereditaments  and  ap- 
purtenances, privil^es  and  advan- 


tages to  the  same  belonging,  with- 
out deduction  for  benefits  and 
advantages;  and  declares  that  on 
fulfilling  the  requirements  of  the 
act,  the  lands  shall  vest  forever  in 
the  city,  and  that  whenever  the 
city  shall  become  vested  with  the 
title  to  the  park,  as  provided,  it 
might  sell  any  building  improve- 
ment or  other  material  thereon; 
and  authorizes  the  issue  of  bonds 
by  the  city,  to  obtain  the  fund  to 
pay  for  the  lands  taken,  declaring 
the  lands  pledged  for  the  payment 
of  such  bonds. — Held,  that  the  city 
acquired  an  i^bsolute  estate  in  the 
lands  taken  under  this  act,  and  not 
an  easement,  and  that  such  title 
was  free  fit)m  any  legally  recogni- 
zable reversionary  right  in  the 
owners.  BrooMyn  Park  CkymmU- 
siofiers  v.  Armstrong,  334 

2.  The  title  of  the  city,  thus  acquired, 
is  impressed  with  a  tnist  to  hold 
the  lands  for  the  public  use  as  a 
park,  and  it  cannot,  of  itself,  con- 
vey or  dispose  of  them  in  contra- 
vention of^the  trust ;  but  it  is  within 
the  power  of  the  legislature  to  re- 
lieve the  city  from  such  trust,  and 
to  authorize  a  sale,  fi'ee  therefrom. 

Id. 

8.  The  right  to  discontinue  the  pub- 
lic use  of  land  thus  taken  and  to 
sell  it  to  private  parties,  under  the 
sanction  of  the  legislature,  exists, 
notwithstanding  the  fact  that  such 
abandonment  and  sale  will  lessen 
the  value  of  surrounding  property, 
which  has  been  assessed  for  the 
benefit  and  advantage  to  it,  for  the 
maintenance  of  such  use.  There 
is  no  contract  in  such  cases  with 
the  owner  of  such  adjacent  pro- 
perty to  maintain  the  use.  Id. 

4.  Bonds  having  been  Issued  and  used 
to  raise  funds  for  the  compensation 
paid  for  the  land. — ffeid,  that  the 
terms  of  the  act  and  the  issue  of  the 
bonds,  constituted  a  contract  be- 
tween the  bondholder  of  the  one 
part,  and  the  city  and  the  State  on 
the  other,  specifically  pled^ng  the 
land  taken  for  the  payment  of  the 
bonds,  and  that  a  suosequent  act 
of  t^e  legislature  authorizing  a 
sale  of  any  portion  of  the  park  free 
of  all  liens  existing  by  virtue  of  the 
original  act,  was  in  violation  of 


INDEX. 


911 


the  federal  constitution,  as  impair- 
ing the  obligation  of  contracts. — 
^Idy  farther,  that  a  provision  that 
the  avails  of  the  sales  so  author- 
ized, should  be  held  as  a  sinking 
fund,  for  the  redemption  of  the 
bonds  when  due,  did  not  avoid  the 
objection.  Id. 

5.  If  a  purchaser  may.  sometimes  be 
compelled  to  take  a  title,  free  from 
reasonable  doubt,  notwithstanding 
an  objection  not  certainly  and  be- 
yond all  possible  c^uestion  un- 
founded ;  yet  when  it  is  ascertained 
that  there  is  a  defect,  he  may  re- 
fuse, however  reihote  the  proba- 
bility of  his  ever  being  incommoded 
thereby.  Id, 

6.  An  action  will  not  lie  against  an 
owner  of  land  who,  in  digging  a 
well  upon  his  own  premises,  inter- 
cepted the  percolation  or  under- 
ground currents  of  water,  and 
thereby  prevented  their  reaching 
the  spring  or  open  running  stream 
on  the  soil  of  another.  The  rule 
is  different  when  the  water  has 
actuallv  reached  ,  and  become  a 
part  of,  the  spring  or  streiam,  and 
subtracted  from  it.  Th$  Village  of 
Delhi  Y,  Toumans.    y  862 

7.  By  the  larcenous  taking  of  chat- 
tel, the  owner  is  not  divested  of 
his  property,  and  a  transfer  to  a 
bona  fide  purchaser  does  not  im- 
pair his  rights.  The  owner  may 
follow  and  reclaim  them  wherever 
he  can  find  them,  and  a  carrier  or 
other  bailee  can  stand  in  no  better 
situation  than  a  purchaser  who 
has  received  them  in  good  faith 
and  for  full  value.  When  the 
goods  have  been  stolen,  no  ques- 
tion of  negligence  or  estoppel  of 
the  owner  thereby  can*  arise.  Bas- 
sett  V.  Spaffcrd,  887 

^.  The  parents  of  an  infant  of  six 
years,  made  and  executed  a  quit- 
claim deed  of  certain  real  estate 
to  her,  which  was  recorded.  Sub- 
sequently the  parents  executed  a 
deed  of  the  same  property  in  trust 
to  the  appellant,  under  which  trust 
he  made  large  advances  of  money. 
The  mothers  name  was  signed  to 
this  deed  by  the  infant  (then  being 
about  sixteen  years  of  a^),  at  the 
request  of  the  mother.— vS62(2,  that 


in  the  absence  of  intentional  firaud 
upon  her  part,  the  infant  would 
not  be  estopped  by  this  act  from 
claiming  title  under  her  previous 
deed.    openoefrY.  Cart.  406 

9.  In  case  of  a  grantee  only  six  years 
of  age,  where  the  grant  is  benefi- 
cial, an  acceptance  of  the  deed  will 
be  presumed.    ^  Id. 

10.  "Where  the  owners  of  lands  cause 
them  to  be  surveyed  and  subdi- 
vided into  lots  for  building  pur- 
poses, and  a  map  tliereof  to  be 
made,  upon  which  the  lots  were 
designated  by  numbers,  and  abut- 
ted at  one  end  upon  a  strip  desig- 
nated as  an  alley,  and  such  owners 
subsequently  conveyed  one  of  the 
lots,  describing  it  by  number  on  a 
map,  specifying  the  map  above 
mentioned,  and  specifymg  the 
boundaries  as  abutting  at  one  end 
on  the  north  line  of  such  alley,  as 
laid  down  in  the  map, — Held^  that 
this  conveyance  gave  to  the  grantee 
a  right  of  way  over  the  alle^  to  the 
rear  of  his  lot,  as  against  his  grant- 
ors and  their  subsequent  grantee 

of  the  alley.     Cox  v.  James,     557    J 

11.  In  an  action  involving  the  title 
to  lands,  the  defendant  who  is  in 
possessioifunder  a  quit-claim  deed, 
cannot  dispute  the  seizin  of  his 
grantor,  at  the  time  of  giving  the 
deed.  Id, 


12.  A  deed  with  covenants  for  quiet 
enjoyment  contained  the  following 
clause:  "Reserving  always  a 
right  of  way  as  now  used,  on  the 
west  side  of  the  above  described 
premises,  for  cattle  and  carriages, 
from  the  public  highway  to  the 
piece  of  land  now  owned  by  R" — 
ndd^  that,  although  strictly  a  re- 
servation  in  a  deed  is  inefiectual  to 
create  a  right  in  any  person  not  a 
party  thereto,  yet  Uiere  being,  in 
fact,  a  right  of  way  existing,  at  the 
time  of  the  grant  in  K.,  such 
clause  must  be  construed  as  an  ^- 
cepUon  from  the  property  convey- 
ed ;  and  that  the  grantor  was  not 
liable  to  the  grantee  as  for  a  breach 
of  his  covenant  Bridger  v.  Pier- 
son.  601 


/ 


13.  B.  was  the  owner  and,  in  pos- 
session of  a  quantity  of  petro- 
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leu  in  at  his  factory.  His  superin- 
tendent signed  and  delivered  to 
him  the  following  receipt :  "  Re- 
ceived on  storage  for  account  of 
S.,  600  barrels  petroleum,  crude 
and  refined,  contained  in  tanks, 
and  700  barrels  to  hold  the  same, 
deliverable  to  his  order  on  pay- 
ment of  the  charges  named  there- 
in, in  accordance  with  the  mar- 
ginal note  below.  Storage, 
per  month.  Labor, 
Ko  oil  was  set  apart  as  covered  or 
described  by  this  receipt  This 
instrument  8.  transferred,  by  in- 
dorsment  to  B.,  for  full  value,  as 
collateral  security  to  a  loan,  the 
property  all  the  while  remaining 
at  the  factory.  Subsequent! v,  a 
levy  was  made  by  the  defendant, 
as  sheriff,  under  an  execution 
against  S.,  upon  it  After  the 
levy,  8.  with  the  consent  of  B., 
sold  and  delivered  part  of  the 
goods  to  the  plaintiff,  who  knew 
nothing  of  the  receipt  or  its  trans- 
fer, but  supposed  he  was  buving 
of  S.  They  were  retaken  from 
him  by  the  aefendant — Hdd^  in  an 
action  against  him  therefor,  that 
such  a  receipt  was  not  a  warehouse 
receipt  under  the  statute  (Laws  of 
1858,  chap.  326),  and  the  plaintiff 
could  not  recover,  Tenni  v.  Mc- 
Namee.  *  614 

14.  Between  S.  and  his  superintend- 
ent the  instrument  was  a  nul- 
lity. As  between  S.  and  B.,  it  was 
in  the  nature  of  a  chattel  mort; 
ga^e,  and  that  being  unrecorded, 
and  the  possession  remaining  in 
S.,  it  was  void  as  against  creditors, 
and  the  levy  made  afterward  was 
good.    (Gbovbr,  J.)  Id, 

16.  A  reservation  in  a  deed  will  not 
give  title  to  a  stranger,  but  it  may 
operate,  when  so  intended  by  the 
parties,  as  an  exception  from  the 
thing  granted,  and  as  notice  to  the 
grantee  of  adverse  claims  as  to  the 
thing  excepted  or  "reserved." 
The  West  Point  Iron  Company  v. 
Beymert.    ^  708 

See  Cause  op  Action,  11,  22. 

Practice,  14, 15, 16, 17, 18, 19, 20. 
Will. 

TRADE  MARK. 
See  Cause  op  Action,  7,  8, 9. 


TRIAL. 

1.  It  is  not  error  for  the  court  to  ex- 
clude an  offer  of  evidence  which, 
with  the  evidence  already  given, 
would  be  insufficient  to  establish 
the  fact  which  it  is  intended  to 
prove.  An  offer  of  testimony  is  to 
be  presumed  to  include  all  that  the 
party  proposes  to  offer  in  addition 
to  what  they  have  already  shown 
upon  the  particular  issue.  Pepin 
V.  Laehenmayer,  27 

2.  A  general  exception  to  a  refusal 
to  charge  what  is  improper,  in  part, 
is  not  good  as  to  the  correct  part 
of  the  request.  It  is  not  the  duty 
of  the  Judge  to  separate  the  good 
from  the  bad.  WiUets  v.  Sun  Mu- 
tual Insurance  Company. 

3.  A  general  exception  to  all  the 
charge  so  far  as  it  did  not  conform 
to  several  written  requests  previ- 
ously handed  up  is  unavailing. 
Hequa  v.  City  of  Bocheiter,         129 

4.  Where  the  plaintiff,   a   woman, 
,  sixty-four  years  old  and  lame,  was 

crossing  Third  avenue,  in  New 
York  city,  at  ten  o'clock  in  the 
morning,  and  the  driver  of  a  cart, 

going  at  the  rate  of  four  miles  an 
our,  when  at  a  distance  of  twelve 
feet  from  the  plaintiff,  called  to 
her,  which  call  was  heard  by  per- 
sons more  distant  from  the  cart 
than  the  plaintiff,  but  tlie  plaintiff 
nevertheless  kept  on,  and  was  run 
down  and  injured, — Hdd^  that  a 
charge  by  the  court  to  the  jury,  to 
the  effect  that  the  plaintiff  was 
only  required  to  look  ahead  alon£: 
the  crossing,  and  if,  in  so  looking, 
she  discovered  no  obstacle,  then 
she  was  not  negligent  in  proceed- 
ing to  cross,  was  erroneous.  Bar- 
her  V.  Savage.  191 

5.  Upon  a  criminal  trial,  the  presid- 
ing judge  has  no  right,  in  charging 
the  jury,  to  allude  to  the  fact  that 
the  prisoner  has  not. availed  him- 
self of  the  statutory  privilege  of 
being  a  witness  in  his  own  behalf; 
but  where  such  allusion  is  made, 
and  subsequentlv,  upon  his  atten- 
tion being  called  to  it,  he  states  to 
the  jury  that  there  was  no  law 
requiring  the  prisoner  to  be  sworn, 
and   no   inference   to   be  drawn  ^ 
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against  him  from  the  Ihct  of  his  not 
being  sworn, — BM^  that  this  cured 
the  error.  RuiofY.TheBsople,  218 

6.  An  error  in  the  charge  of  the 
coort  to  a  Jury  is  not  cored  by  a 
retraction  of  the  charge,  upon  ex- 
ception being  taken  to  it,  where 
such  retractioii  is  accompanied  by 
the  remarlE  of  the  judge  *Uhat  he 
had  no  doubt  of  the  proprie^  of 
it "  (the  original  charge).  Jlfei^  y. 
Clark.  286 

7.  Where  a  witness  fbr  the  plaintiff 
was,  at  the  time  of  the  transaction 
in  litigation,  in  the  employment  of 
the  plaintiff,  and  about  whose  acts 
in  such  employment  the  contro- 
yersy  arose, — Held,  error  to  in- 
struct the  jniy,  that,  upon  the 
question  of  his  credibility,  the  Jury 
might  take  into  consideration  his 
continued  employment  by  the 
plaintiff  after  the  transaction,  and 
that  the  retraction  by  the  Judge  of 
this  instruction  (when  excepted 
to),  with  the  remark  that  he  had 
no  doubt  of  its  propriety,  did  not 
cure  the  error.  Id. 

8.  If  a  court  in  a  criminal  case,  en- 
tertains and  decides  a  material 
legal  question,  fundamental  in  its 
character,  the  decision  of  which  is 
excepted  to  before  impanneling  the 
Jury,  and  the  parties  act  upon  it, 
such  decision  should  be  deemed 
incorporated  into  the  proceedings 
on  the  trial ;  or,  in  other  words,  a 
part  of  the  trial  itself  In  such  a 
case,  where  an  objection  is  taken 
at  the  time,  it  is  unnecessary  to 
renew  the  oUection  afterward. 
Starin  y.  The  AopU,  888 

9.  The  defendant,  a  stock  company, 
was  formed,  and  A.,  one  of  its 
projectors,  subscribed  for  certain 
shares  of  its  stock.  He  employed 
L.  to  dispose  of  stock  in  the  com- 

Sany.  The  plaintiff,  a  purchaser 
om  L.,  sought  to  rescind  his  con- 
tract of  purchase,  and  to  recover 
from  the  company  the  money 
already  paid  by  him,  on  the 
ground  of  L.'s  fraudulent  misrep- 
resentations. On  the  trial,  eyi- 
dence  was  offered  tending  to  show 
that  the  projectors  of  the  company 
Had  agreed  to  subscribe  for  its 
whole   stock;    that   A.    had   no 


authority  to  act  as  its  agent,  and 
that  any.  stock  ordered  by  him  to 
be  sold  was  onlysuch  as  he  had 
subscribed  for.  This  eyidenoe  was 
controyerted. — BM,  that  ii  was 
error  for  the  court  to  take  from  the 
Jury  the  question  of  oip^nership, 
and  whether  L.  was  merely  the 
agent  of  A.,  or  was  also  agent  of 
the  company. — HMy  fhrther,  that 
if  the  plaintiff  had  purchased  stock 
owned  by  A.,  he  could  not  main- 
tain an  action  against  the  company 
for  the  recovery  of  money  paid  for 
the  stock.  Kdi&yy.NcTUiernlAQhX 
Oil  Company.  606 

10.  The  company,  in  its  prospectus, 
set  forth  a  description  of  ten  tracts 
of  land,  or  interests  in  land,  which 
it  proposed  to  purchase.  It  pur- 
chased eiffht  of  those  specified,  but 
was  unable  to  secure  the  other  two 
on  account  of  defect  in  the  title. — 
Hdd^  that  in  an  action  brought  for 
fraud  in  the  representations  of  the 
prospectus,  it  was  error  for  the 
court  to  charge,  if  upon  the  pros- 
pectus the  plaintiff  had  a  right  to 
believe  that  it  was  reasonably  cer- 
tain that  the  company  would  ac- 
quire the  property,  and  that  the 
company  was  organized  with  a 
view  to  the  ownership  of  those 
pieces  of  property,  then,  if  it  did 
not  obtain  them,  the  plaintiff  would 
be  entitled  to  recover.  NL 

See  EyiDBNCB,  16, 17. 
Insurancb,  Ftbk,  2. 
Insurakcb,  Life.  ' 
Landlord  and  Tekakt,  4. 
Payment. 
Practice,  10, 14. 
Questions  of  Law  and  Fact,  2b 


TRUSTS  AND  TRUSTEES. 

1.  An  antenuptial  contract  was  en- 
tered into,  whereby  the  husband 
was  appointed  trustee  of  real  and 
personal  property,  and  as  such 
trustee  was  to  have  the  entu*e  and 
sole  management,  direction  and 
control  thereof,  but  it  was  silent  as 
to  the  persons  to  be  beneficially 
interested  in  the  trust — Held,  that 
no  trust  was  constituted,  which 
the  court  could  execute.  IHUaye 
y.  Oreenough.  488 
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2.  It  sfiems^  that  when  the  instrument 
creating  the  trust  does  .not  disclose 
the  beneficiary,  it  does  not  neces- 
sarily result  that  the  creator  of  the 
trust  is  such  beneficiary.  Id. 

See  Broker,  1. 
•     Corporation.  1. 
evidexce,  6,  7. 


VENDOR  AND  PURCHASER 


1.  When  personal  property  is  sold 
with  an  express  or  implied  war- 
anty  of  title,  the  rule  is  the  same  as 
to  eviction  as  upon  a  covenant  for 
quiet  enjoyment  in  deeds  of  real 
estate.  A  party,  however,  hold- 
ing under  a  covenant  for  quiet  en- 
jo^ent,  when  evicted,  may  main- 
tarn  an  action  against  his  immedi- 
ate vendor,  or  may,  at  his  election, 
proceed  agabst  a  remote  grantor 
who  has  conveyed  the  land  with 
similar  covenants.  In  the  case  of 
personal  property,  the  vendee  can 
only  resort  to  his  immediate  ven- 
dor ;  there  is  no  privity  of  contract 
between  the  last  vendee  and  a  re- 
mote vendor.     BordmU  v.  Collie. 

494 

2.  A  contract  for  the  purchase  and 
sale  of  shares  of  the  stock  of  a 
railroad  corporation,  at  a  specified 
price,  "payable  and  deliverable, 
seller's  option,  in  this  year,  with 
interest  at  the  rate  of  six  per  cent 
per  annum,"  effects  a  sale  in  pre- 
tentif  the  vendor  becoming  a  quasi 
trustee  for  the  purchaser,  ana  the 
latter  is  entitled  to  all  dividends 
accruing  on  such  shares  thereafter. 
Ourrie  y.White.  822 

8.  When  the  vendor  gjves  notice, 
within  the  time,  of  ms  option  to 
deliver,  the  rights  of  the  parties 
become  the  same  as  though  the 
time  of  delivery  named  by  him 
had  been  specified  in  the  original 
contract.  •  Id. 

4.  If  the  purchaser,  pursuant  to  such 
notice,  at  the  time  named  therein, 
offers  and  is  readv  to  take  and  pay 
for  the  stock,  and  the  vendor  neg- 
lects to  deliver  or  offer  to  deliver, 
a  tender  of  the  money  is  not  ne- 


cessajy,  as  pavment  and  delivery 
are  to  be  sunultaneous.  la. 

5.  Assuming  ihe  power  of  the  direc- 
tors of  a  corporation  to  increase 
its  capital  stock,  and  to  reqaire 
the  deposit  or  payment  of  money 
by  subscribers  to  the  new  8to<^, 
such  vendor  is  not  bound  to  ad- 
vance his  own  money  for  the  pur- 
pose of  preserving  the  right  to  the 
new  shares  which  attached  to  the 
shares  so  sold.  Unless  the  pur- 
chaser provides  him  with  the 
means,  he  cannot  claim  that  it  is 
the  fault  of  the  vendor,  that  the 
stock  purchased  has  not  been  in- 
creased. Id. 

6.  If  the  purchaser  makes  distinct 
and  separate  demands,  one  for  the 
shares  purchased,  with  dividends 
accrued  thereon,  the  other  for  the 
additional  shares  of  new  stock,  he 
may  recover  the  subject  of  the 
former  demand,  although  not  en- 
titled to  that  of  the  latter.  (Allen 
and  FoLOER,  JJ.,  contra.)         fd. 

See  Bills  of  Exchanqe,  1. 
Cause  op  Action,  1,  2. 

WAIVER 

One  of  full  age  and  acting  mi  juris. 
can  waive  a  statutory,  or  even  a 
constitutional  provision  in  his 
favor,  affecting  simply  his  pro- 
perty or  alienable  rights,  and  not 
mvolving  considerations  of  pubUc 
policy.    Phyfe  v.  Eim&r.  102 

See  Praotice,  2,  8,  20,  34. 

WAREHOUSE  RECEIPT. 
See  TiTLB,  14, 15. 

WAREHOUSEMEN. 
See  CotfMON  Carriers,  7,  8. 

WATER  COURSES. 
See  Cause  of  Action,  11. 

WILL. 

1 .  Lands  were  specificallv  devised  to 
J.  for  life,  and  on  his  death  to  lus 
children.  By  the  residuary  dause 
of  the  will,  all  the  **  rest,  residue 
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and  remainder  of  the  teatator^s 
property  and  estate,  real  and  per- 
sonal, whatsoever  and  whereso- 
ever situated,  and  not  therein  and 
thereby  specifically  devised  or  be- 
queathed, he  gave,  devised  and  be- 
aneathed**  to  csrtain  residnary 
aevisees  and  leratees.  J.  havincr 
died  unmarried  in  the  lifetime  or 
the  teetAtor,— J3d£c?,  that  the  lands 
in  which  a  life  estate  was  devised 
to  him,  passed  under  the  will  to 
the  residuary  devisees,  and  not  to 
the  hcirs-at-law.  Toungsr.  Youngn. 

254 

2.  Under  the  Revised  Statutes  (2 
R  8.,  57,  §  5),  changing  the  com- 
mon-law rule,  a  will  whose  intro- 
ductory clause  expresses  a  desire 
to  make  a  suitable  disposition  of 
such  worldly  property  and  estate 
as  the  testator  shall  leaw  behind 
him^  the  residuary  devise  express- 
ly devising  aU  his  real  estate  not 
before  specifically  devised,  carries 
all  after-acquirea  lands  belonging 
to  tibe  testator  at  the  time  of  his 
death.  Id. 

8.  Where  the  testator  charges  the 
payment  of  his  debts  upqn  certain 

reified  real  estate,  and,  if  that 
11  prove  insufflcient^hen  upon 
his  other  real  estate, — Held,  as  be- 
tween the  legatees  and  the  devi- 
sees, the  personal  estate  was  exon- 
erated from  the  debts.  Id. 


WITNESS. 

I.  In  showing  inconsistent  state- 
ments out  of  court,  the  usual  form 
is  to  ask  the  precise  question  put 
to  the  principal  witness,  whose 
credibility  is  attacked;  but  the 
practice  m  this  respect  is  to  some 
extent  under  the  control  and  dis- 
cretion of  the  court.  Sloan  v.  New 
York  Central  Railroad  Company. 

125 

3.  The  question  to  the  attending 
physician  of  the  plaintiff,  whether 
she  had  the  venereal  disease  while 
under  his  care.  —  Held,  properly 
excluded.  la. 

8.  The  general  rule  is  well  settled, 
that,  where  un  impeached  witnes- 
ses testiiy  distinctly  and  positively 


to  a  fact,  and  are  uncontradicted, 
the  jury  are  not  at  liberty  to  dis- 
credit their  testimony  when  op- 
posed to  a  mere  presumption  to 
the  contrary;  but  this  is  subject 
to  the  exception  that  where  the 
statements  of  the  witness  are 
grossly  improbable,  or  he  has  an 
interest  in  the  question  at  issue, 
courts  and  juries  are  not  bound  to 
refrain  from  exercising  their  Judg- 
ment, and  to  blindly  adopt  the 
statements  of  such  witness.  (Ra.- 
PALLO,  J.)  Elwood  V.  The  Western 
Union  Tdegraph  Company.        549 

4  The  person  through  whom  a  party 
to  an  action  denves  title  is  not 
competent  as  a  witness  to  prove 
transactions  with  a  deceased  per- 
son, as  against  the  grantee  of  the 
latter.  Athough  grantees  are  not 
named,  they  are  within  tlie  reason 
of  the  act  (Code,  §  399),  and  the 
word  "  assignee  *'  must  oe  held  to 
include  them.    Mattoon  v.  Young. 

696 

5.  Under  the  amendment  of  1867,  if 
the  interest  formerly  owned  by 
such  witness  might  be  affected  by 
the  event  of  the  action,  he  was  in- 
competent, even  though  (as  a 
grantor  without  covenants)  he 
would  have  been  competent  at 
common-law.  Id. 


WRITS  OF  ERROR  AND  CERTI- 
ORARI. 

1.  Upon  the  return  of  a  writ  of  error 
to  the  Oyer  and  Terminer,  the  8u- 

§reme  Court  has  no  power  to  or- 
er  the  cause  to  be  heard  on  the 
reporter's  minutes  taken  upon  the 
trial  against  the  objections  of  the 
prisoner,  although  no  bill  of  ex- 
ceptions had  been  made  or  return- 
ed.   Messner  v.  The  People.  1 

2.  The  judgment  upon  an  award  un- 
der the  ststute  can  only  be  review- 
ed in  tills  court  by  writ  of  error  ; 
an  appeal  will  be  atsmissed.  Tumi 
bvll  V.  Martin.  60o 

8.  Proceedings  having  been  had  to 
authorize  the  issue  of  bonds  of  a 
municipal  corporation  to  aid  in  the 
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oonstrucdoii  of  a  railroad,  mider 
the  act  of  1809»  requiring  the 
county  judge  to  detennine  certain 
facta  and  render  judgment  thereon 
(Laws  of  1869,  chap.  907,  p.  2808), 
a  writ  of  certiorari  may  properly 
issue  to  such  county  ju<&e,  for  the 
purpose  of  a  reyiew  of  his  pro- 
ceeoings  by  the  Supreme  Court, 
i^utwithstandiiAg  his  aetermination 
has  been  entered  of  record.  T?ie 
PdcpU  eecrel.  y.  Smith,  772 


4.  Upon  the  i  etum  to  such  writ  the 
court  is  not  limited  to  the  inqoiiy 
whether  jurisdiction  of  the  par- 
ties and  subject-matter  was  ac- 
quired, but  should  examine  the 
evidence  and  determine  whether 
there  was  any  competent  proof  of 
the  facts  necessary  to  authodie  the 
abjudication  made,  snd  whether, 
in  making  it,  any  rule  of  law  af- 
fecting the  rights  of  the  portiei 
has  been  violatod.  Id, 
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